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CASES 
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NINTH  YEAR  OF  THE  STATE. 


No.  1,212. 
KiRWAN    ET   AL.  V.  VanCaMP   PACKING   COMPANY. 

Agency. — Ambiguous  Order  to  Agent. — When  Principal  Can  NotBepxidi' 
ate  Ad  of  Agent  as  Unauthorized, — If  a  principal  give  an  order  to 
an  agent  in  such  uncertain  terms  as  to  be  susceptible  of  two  differ- 
ent  meaning;B,  and  the  agent,  in  good  faith,  adopts  one  of  them,  the 
principal  will  not  be  permitted  to  repudiate  the  act  as  unauthorized 
because  he  meant  the  order  to  be  read  in  the  other  sense. 

Same. — Ambiguous  Instruction  to  Agent  Construed  Most  Strongly 
Against  Principal. — If  an  instruction  given  to  an  agent  is  equivocal, 
obscure,  or  ambiguous,  it  will  be  construed  most  strongly  against 
the  principal. 

Same. — Sale, — Breach  of  Contract, —  Damages,  —  Broker,  — ** About " 
Three  Carloads, — Insufficient  Answer, — Where  a  packing  company 
in  Indianapolis  wrote  to  a  broker  in  New  York,  stating  that  they 
had  "on  hand  about  three  carloads  of  2-lb.  com  cans  *  *  * 
which  we  will  not  need  this  season,"  requesting  the  broker  to  sell 
them  at  a  named  price,  which  the  broker  did,  an  answer  in  an 
action  by  the  vendee  for  damages  for  failure  to  deliver  the  three 
carloads  (only  two  carloads  having  been  delivered)  was  insufficient 
on  demurrer  which  averred,  in  substance,  "that,"  admitting  the 
letter  written  and  the  acceptance  by  the  broker,  "plaintiffs  ought 
not  to  recover,  because  there  is  no  fixed  number  of  2-lb.  corn  cans 
recognized  in  the  trade  as  constituting  a  carload,  but  that  the  num- 
ber always  depends  upon  the  size  of  the  car  in  which  shipped;" 
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alleging,  also,  that  defendant  is  not  a  manofactarer  of  tin  cans  and 
not  a  merchant  engaged  in  the  haying  and  selling  of  sach  cans  for 
a  profit,  hat  only  hays  such  cans  for  nse  In  the  prosecation  of  its 
hosiness  as  a  packer  of  froitsand  vegetahles,  which  facts  the  broker 
well  knew ;  that  the  cans  offered  for  sale  was  a  sorplns  over  and 
above  what  Was  needed  for  sach  canning  purposes  that  season ; 
that  defendants  did  not  know  how  many  of  sach  cans  it  did  have, 
bat  estimated  the  same,  as  nearly  as  it  conld,  from  the  dimengiona 
of  the  space  occupied  by  them. 

From  the  Marion  Circuit  Court. 

4-  Rabb  and  D.  H.  Bowles^  for  appellants. 
J.  S.  Duncan  and  C.  W.  Smith,  for  appellee. 

LoTZ,  J. — ^Appellants  were  plaintiffs  below.  The  first 
paragraph  of  their  complaint  avers  that  on  the  15th  day 
of  August,  1890,  the  defendant  wrote  to  Chas.  S.  Trench 
&  Co.,  who  at  that  time  were  brokers,  with  offices  in  the 
cities  of  New  York  and  Baltimore,  a  letter,  of  which  the 
following  is  a  copy: 

'* Indianapolis,  Ind.,  August  15,  1890. 
''Chas.  S.  Trench  &  Co.,  New  York: 

"Dear  Sib:  We  have  on  hand  about  three  car  loads 
of  21b.  corn  cans,  made  by  the  Dugdale  Can  Co.,  which 
we  will  not  need  this  season.  We  wish  to  get  them  out 
of  the  way  at  once,  and  are  willing  to  sell  them  at  $1.90 
in  cash  f .  o.  b.  here.  This  price  is  considerably  below 
the  present  market,  and  we  hope  you  will  be  able  to  sell 
them  for  us  at  once.  Our  offer  is  subject  to  cans  being 
unsold  on  receipt  of  order.  Yours  Truly, 

''VanCamp  Packing  Co." 

That  on  the  19th  day  of  August,  1890,  Chas.  S.  Trench 
&  Co.,  of  Baltimore,  as  such  brokers  and  for  and  on  be- 
half of  defendant,  and  in  accordance  with  the  terms  and 
conditions  of  said  letter,  made  sale  to  plaintiffs  of  about 
three  car  loads  of  two-pound  corn  cans,  at  $1.90  cash  f. 
o.  b.  Indianapolis,  and  as  such  brokers,  and  for  and  on 
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behalf  of  plaintiffs,  notified  defendant  of  acceptance  of 
offer  contained  in  said  letter,  by  telegram,  as  follows: 

''Baltimore,  August  19,  1890. 
"VanCamp  Packing  Co.,  Indianapolis,  Ind.: 

"We  accept  your  offer  on  two-pound  cans.  Await  in- 
structions. C.  S.  Trench  &  Co." 

That  plaintiffs,  on  their  part,  complied  with  the  con- 
tract so  made,  and  sent  shipping  instructions  for  such 
cans,  but  that  defendant  shipped  only  two  cars  of  cans 
containing  only  115,600  cans,  and  that,,  upon  demand 
being  made,  defendant  refused  to  ship  more;  that  an 
average  car  of  two-pound  corn  cans  consists  of  70,000 
cans,  and  that  plaintiffs  expected  to  receive  about  three 
cars  of  70,000  cans  each,  or  in  all  about  210,000  cans; 
that  because  of  defendant's  failure  to  ship  the  remaining 
car  plaintiffs  were  compelled  to  go  out  into  the  market 
and  buy  cans  to  fill  contracts  to  the  number  of  66,000, 
and  were  damaged  in  the  sum  of  $726. 

The  second  paragraph  of  complaint  makes  same  alle- 
gations as  above,  and  further  alleges  that  upon  making 
sale  as  aforesaid.  Trench  &  Co.  issued  and  delivered  to 
plaintiffs  a  bought  note  for  such  cans,  and  to  defendant 
a  sold  note  for  the  same. 

The  third  paragraph  of  complaint  counts  simply  on  the 
bought  and  sold  notes,  with  otherwise  the  same  allega- 
tions. 

Defendant  answered  in  two  paragraphs: 

First.   General  denial.     Afterwards  withdrawn. 

Second.  In  substance  as  follows:  Admitting  writing 
the  letter  of  August  15  and  receipt  of  the  telegram  of 
August  19,  the  execution  of  the  bought  and  sold  notes, 
the  receipt  of  shipping  directions,  and  that  it  shipped 
only  115,600  cans,  all  of  which  were  contained  in  two 
freight  cars;  and,  further  alleging  that  plaintiffs  ought 
not  to  recover,  because  there  is  no  fixed  number  of  two- 
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pound  com  cans  recognized  in  the  trade  as  constituting 
a  car  load,  but  that  the  number  always  depends  upon 
the  size  of  the  car  in  which  shipped;  that  the  defendant 
is  not  a  manufacturer  of  tin  cans,  and  is  not  a  merchant 
engaged  in  the  buying  and  selling  of  such  cans  for  a 
profit;  that  it  is  engaged  in  the  packing  of  corn,  vege- 
tables and  fruits  in  the  cans  of  various  sizes,  and  con- 
structed according  to  the  purpose  for  which  they  are 
used;  that  it  deals  ordinarily  in  such  cans  only  as  it 
purchases  them  for  use  in  the  prosecution  of  its  business 
as  such  packer  of  fruits  and  vegetables,  which  facts  were 
well  known  to  said  Trench  &  Co.  at  the  time  of  the  re- 
ceipt of  the  said  letter  of  August  15,  1890;  that  it  had 
purchased  for  its  own  use  in  the  corn-packing  season  for 
the  year  1890  a  large  number  of  said  cans,  with  the  ex- 
pectation of  using  the  same  for  packing  corn,  but  that 
at  the  close  of  the  season  for  so  packing  corn,  it  found 
that  it  had  on  hand  a  large  surplus  of  such  cans  over 
and  above  what  was  needed  for  that  purpose;  which  cans, 
so  situated  in  its  warehouse,  were  a  hindrance  to  it  in 
the  prosecution  of  its  business  of  packing  later  fruits  and 
vegetables;  that  it  was  desirous  of  selling  all  such  cans 
as  it  then  had  in  its  possession;  that  it  did  not  know 
how  many  of  such  cans  it  actually  did  have  in  its  posses- 
sion, but  estimating  the  same  as  nearly  as  it  could  from 
the  dimensions  of  the  space  occupied  by  such  cans,  it 
estimated  the  number  as  being  about  equivalent  to  the 
number  which  three  ordinary  cars  would  contain.  And 
thereupon,  with  a  view  to  finding  a  purchaser  for  such 
cans,  it  addressed  to  said  Charles  S.  Trench  &  Co.,  who 
were  brokers  in  the  city  of  New  York,  the  letter  which  is 
referred  to  and  set  out  in  the  complaint. 

It  is  also  alleged  that  upon  receiving  the  telegram 
from  Trench  <fc  Co.,  of  August  19th,  and  shipping 
directions,  defendant   shipped   two  cars   of   cans,    and 
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found  that  it  had  no  more,  and  so  notified  Trench  &  Co. 
of  that  fact,  who  at  once  gave  notice  to  the  plaintiffs. 

The  appellants  demurred  to  this  paragraph  of  answer 
for  want  of  facts.  This  demurrer  was  overruled.  Ap- 
pellants elected  to  stand  upon  their  demurrer,  and  re- 
fusing to  plead  further,  judgment  was  rendered  against 
them.  They  have  assigned  as  error  in  this  court  the 
overruling  of  the  demurrer  to  this  paragraph  of  answer. 

The  principal  controversy  in  this  case  arises  from  the 
use  of  the  word  "about"  as  found  in  the  letter  of  the 
date  of  August  15th. 

The  appellant  contends  that  under  all  the  facts  pre- 
sented by  both  the  complaint  and  answer,  Trench  & 
Co.  were  authorized  to  sell  a  specified  quantity  of  cans, 
to  wit:  three  car  loads  subject  to  such  variation  as  is 
allowable  under  the  word  "about"  of  from  three  to  five 
percentum  of  the  quantity  designated. 

The  appellee  insists  that  Trench  &  Co.  were  only  au- 
thorized to  sell  a  certain  lot  of  cans,  of  no  given  number 
or  quantity;  that  the  word  "about"  was  used  merely  to 
estimate  the  quantity  of  cans  contained  in  the  given  lot, 
and  that  Trench  &  Co.  had  no  right  to  put  any  other 
construction  on  the  letter. 

If  a  written  contract  is  plain,  certain  and  definite  in 
its  terms,  there  is  no  occasion  for  construction.  If  am- 
biguity or  uncertainty  exists,  the  court  in  construing  it 
should  take  into  consideration  the  situation  and  rela- 
tion of  the  contracting  parties  as  they  appear  from  the 
instrument  itself.  It  may  also  consider  extrinsic  matters, 
such  as  the  surrounding  circumstances  when  properly 
averred.  The  primary  object  is  to  ascertain  the  inten- 
tion of  the  contracting  parties.  The  court  in  construing 
should  consider  the  subject-matter  of  the  agreement,  and 
the  knowledge  of  it  possessed  by  both  parties,  the  objects 
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to  be  accomplished,  and  the  motives  which  they  had  in 
dealing  with  each  other. 

If  the  word  * 'about"  were  omitted  from  the  letter 
there  would  be  no  doubt  as  to  its  meaning.  It  would 
then  direct  Trench  &  Co.  to  sell  a  certain  definite  quan- 
tity of  cans,  three  car  loads.  The  use  of  the  word 
'*about"  clearly  indicates  that  it  was  not  precisely  three 
car  loads  that  the  brokers  were  authorized  to  sell.  It  is 
a  possible  and  plausible  construction  to  say  that  this 
word  indicates  that  the  quantity  or  number  of  cans  was 
not  definitely  known,  but  was  three  car  loads  more  or 
less.  The  quantity  is  fixed  within  narrow  limits.  It  is 
three  car  loads  allowing  for  a  slight  variation  either 
way  of  from  three  to  five  per  centum  of  the  named  quan- 
tity. Such  construction  is  permissible  when  it  is  appar- 
ent that  the  parties  are  dealing  with  a  quantity  approx- 
imately but  not  precisely  known.  Benjamin  Sales  (3d 
ed.),  sections  919  to  924;  Brawley  v.  United  States,  96 
U.  S.  168. 

It  is  also  a  possible  and  plausible  construction  to  say 
that  the  word  * 'about'*  indicates  but  an  estimate  of  a 
particular '  lot,  parcel  or  quantity  occupying  a  given 
space.  McLay  v.  Perry,  44  L.  T.  R.  152;  Morris  v. 
Levison,  1  C.  P.  Div.  155;  Brawley  v.  United  States, 
supra. 

Both  of  these  constructions  fairly  arise  from  the  face 
of  the  instrument  itself. 

The  fact  that  appellee  averred  extrinsic  matter,  the 
surrounding  circumstances,  lends  support  to  the  conclu- 
sion that  the  contract  is  ambiguous.  Considering  all  the 
facts  as  they  appear  from  the  face  of  the  writing,  and 
from  the  pleadings,  and  viewing  them  in  a  light  most 
favorable  to  appellant,  and  we  have  this  state  of  facts: 
The  VanCamp  Packing  Company  was  engaged  in  the 
business  of  packing  corn,  fruits  and  vegetables  in  cans. 
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It  was  not  a  manufacturer  of  cans,  nor  a  merchant  en- 
gaged in  buying  and  selling  cans  for  proj&t.  These  facts 
were  well  known  to  Trench  &  Co.  But  Trench  &  Co.  did 
not  know  that  it  had  purchased  more  cans  than  it  needed 
for  its  business.  Under  these  conditions  it  writes  and 
sends  the  letter  of  August  15th.  The  letter  advises 
Trench  &  Co.  that  the  appellee  has  on  hand  more  cans 
than  it  will  need  for  its  business  for  that  season,  and 
that  it  is  desirous  of  getting  this  surplus  out  of  its  way 
at  once.  The  inference  may  be  drawn  that  the  surplus 
cans  were  in  the  way,  or  occupied  a  space  in  appellee's 
establishment  which  it  desired  to  use  in  conducting  its 
business.  But  theje  is  nothing  to  indicate  that  the  sur- 
plus cans  were  a  particular  lot,  parcel  or  quantity  occu- 
pying a  given  space;  nor  is  there  anything  to  show  that 
they  were  a  distinct  lot  separated  from  other  cans  in  ap- 
pellee's establishment.  For  aught  that  appears,  the 
cans  may  have  been  a  part  of  a  lot  of  thousands  of  other 
cans  which  the  appellee  intended  to  use  in  its  business. 
Trench  &  Co.  never  saw  the  cans,  nor  the  space  occupied 
by  them.  The  brokers  were  several  hundred  miles  away 
and  had  no  opportunity  of  seeing  them,  but  were  in- 
structed to  make  sale  at  once. 

What  could  the  appellee  have  intended  Trench  &  Co. 
to  understand  by  their  letter  under  such  circumstances? 
If  the  lot  or  quantity  of  cans  was  so  indefinite  as  to  in- 
clude only  the  surplus  in  appellee's  establishment,  surely 
the  brokers  would  not  be  in  a  position  to  find  a  customer 
readily.  The  brokers  could  not  determine  what  quantity 
of  cans  they  were  authorized  to  sell,  nor  the  purchasers 
the  quantity  they  were  buying.  Neither  had  ever  seen 
the  lot  or  the  space  occupied  by  them.  If  the  quantity 
was  merely  estimated,  the  purchaser  would  be  compelled 
to  take  the  lot,  no  matter  how  much  it  exceeded  or  fell 
short  of  the  estimate,  whether  there  was  one  car  load  or 
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ten.  If  the  quantity  was  so  indefinite,  it  was  not  prob- 
able that  a  sale  could  be  made  at  once. 

A  natural  and  reasonable  construction  to  be  put  upon 
the  letter,  under  the  circu/nstances,  was  that  the  brok- 
ers were  authorized  to  sell  for  appellee  three  car  loads  of 
cans,  with  such  slight  variation  as  is  allowable  under  the 
term  '*about.'' 

The  appellee's  learned  counsel  have  presented  another 
construction  which  seems  equally  reasonable  and  plausi- 
ble to  the  effect  that  the  word  ''about"  was  used  only  as 
an  estimate  of  the  quantity,  and  have  cited  authorities 
which  lend  support  to  their  position.  We  do  not  deter- 
mine which  is  the  better  or  more  plausible  construction. 
What  we  do  hold  is  that  the  contract  is  ambiguous,  equiv- 
ocal and  obscure  in  its  meaning;  that  Trench  &  Co. 
made  a  reasonable  and  plausible  construction  of  it  under 
the  circumstances  apparent  and  averred.  The  appellee 
had  it  in  its  power  to  make  its  letter  of  instructions  de- 
finite and  certain.  It  had  the  opportunity  to  ascertain 
approximately  at  least  the  quantity  of  cans.  Trench  &  Co. 
had  no  such  opportunity.  It  is  a  familiar  rule  that 
when  a  contract  is  equivocal,  obscure  or  ambiguous  it 
will  be  construed  most  strongly  against  the  party  using 
the  language.  Falley  v.  Giles,  29  Ind.  114;  National 
Bank  V.  Insurance  Co,,  95  U.  S.  673;  Parsons  Cont., 
volume  2,  p.  506.*  And  with  much  reason  is  this  rule 
applied  where  one  gives  an  ambiguous  instruction  to  an 
agent. 

In  Wharton  Agency,  section  224,  it  is  said:  ''Where 
language  is  ambiguous,  and  the  agent  bona  fide  adopts  a 
permissible  construction,  the  principal  can  not,  on  the 
ground  that  such  construction  was  not  intended  by  him, 
disown  and  dishonor  the  act  of  the  agent.  In  other 
words,  'when  a  principal,'  to  adopt  the  language  of 
Blackburn,  J.,  in  an  opinion  given  by  him  in  the  House 
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of  Lords'  'gives  an  order  to  an  agent  in  such  uncertain 
terms  as  to  be  susceptible  of  two  different  meanings, 
and  the  agent  bona  fide  adopts  one  of  them,  it  is  not 
competent  to  the  principal  to  repudiate  the  act  as  un- 
authorized, because  he  meant  the  order  to  be  read  in  the 
other  sense,  of  which  it  is  equally  capable.'  "  See,  also, 
sections  223  and  248  q|  same  work  and  Hopwood  v. 
Carbin,  63  la.  218;  Foster  v.  Rockwell^  104  Mass.  167. 

Judgment  reversed  with  instructions  to  sustain  the  de- 
murrer to  the  second  paragraph  of  answer. 

Davis  J.  and  Gavin,  J.,  dissent. 

PUed  Feb.  1,  1895. 


No.  1,437. 

Levi  et  al.  v.  Bray  et  al. 

AssiONMBNT  OF  Errobs. — When  Sufficiently  Signed, — An  assignment  of 
errors,  signed  "Dunn  and  Lowe,  East  and  Miller,  for  appellants," 
is  sufficiently  signed. 

Afpellats  Court  Pracjtice. — Brief. —  When  by  all  Appellants. — A  brief 
filed  by  appellant's  attorneys  "for  appellants,"  although  the  title 
thereof  does  not  contain  the  names  of  all  the  appellants,  is  the  brief 
of  all  the  appellants. 

Sala. — Induced  by  Fraud. —  Title. — Purchaser  of  Vendee,  in  Good  Faith, 
Without  Notice. — Where  a  sale  of  goods  is  induced  by  fraud,  the 
title  to  the  property  remains  in  the  vendee,  until  the  vendor  elects 
to  rescind,  and  a  sale  by  the  vendee  for  value  to  a  third  person  who 
is  ignorant  of  the  fraud,  vests  a  good  title  in  the  latter  even  against 
the  original  vendor. 

Sahb. — Fraud. — Knowledge  by  Purchaser  of  His  Insolvency. —  Title. — 
Setting  Aside  Sale. — ^The  fact  that  one  who  purchases  goods  may 
know  when  he  makes  the  purchase  that  his  debts  exceed  his  assets, 
does  not  of  itself  constitute  such  a  fraud  as  will  justify  the  setting 
aside  of  the  sale  at  the  instance  of  the  seller,  after  the  goods  have 
come  into  the  possession,  and  under  the  control,  of  the  purchaser ; 
much  less  can  a  recovery  be  had  when  they  have  been  purchased 
and  passed  into  the  possession  of  an  innocent  third  person. 
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8ahb.— i^*aud  Sufficient  to  Set  Aside  a  Sale  of  Goods,— To  constitate  fraad 
Bofficient  to  set  aside  a  sale  of  goods,  the  purchase  most  have  been 
perfected  through  some  artifice,  trick,  false  pretense,  misstatement 
of  the  facts,  or  suppression  of  the  truth,  which  enabled  the  pur- 
chaser to  obtain  possession  of  the  goods  without  consideraUon,  he 
intending,  at  the  time  of  the  purchase,  not  to  pay  therefor. 

8amb. — Bight  of  Purchaser  to  Sell  or  Mortgage  Goods, — Preference  of 
Creditors, — Fraud, — Having  acquired  possession]  of  the  goods,  the 
purchaser  may  make  any  honest  disposition  of  them  he  may  see  fit. 
He  may  sell  them  or  mortgage  them  in  whole  or  in  part  to  secure 
any  debt  which  he  may  owe,  and  in  so  doing  he  may  prefer  one 
creditor  to  another,  mortgage  the  goods  purchased  from  one  to  pay 
the  debt  of  another,  and  such  a  preference  is  not  a  fraud  in  law, 
even  though  the  purchaser  knows,  at  the  time  he  sells  or  mortgages 
the  goods,  that  he  is  in  failing  circumstances  and  contemplates  mak- 
ing an  assignment. 

Debtob  and  Creditor. — Preference  of  Creditor, — A  debtor  may  prefer 
a  creditor  provided  the  preference  is  made  in  good  faith. 

Fraud. — A  Question  of  Fact. — Can  Not  Be  Inferred  as  a  Matter  of  Law. — 
Fraud  is  a  question  of  fact  to  be  found  as  such,  and  it  can  not  be 
inferred  as  a  matter  of  law  from  other  facts  or  circumstances. 

From  the  Lawrence  Circuit  Court. 

M.  F.  Dunn,  S.  B.  Lowe,  J,  S.  East  and  R,  Q.  MUler, 
for  appellants. 

T.  J.  Brooks,  J.  W.  Willard  and  W.  F.  Brooks,  for 
appellees. 

Ross,  C.  J. — ^This  was  an  action  in  replevin  brought 
by  the  appellees  against  the  appellants,  the  appellees  al* 
leging  that  they  were  the  owners  and  entitled  to  the  im- 
mediate possession  of  a  stock  of  goods,  specifically  de- 
scribed, of  the  value  of  $471.85,  and  demanding  judg- 
ment for  possession.  There  was  a  trial  by  the  court  and 
a  special  finding  of  the  facts  made  with  conclusion  of 
law  thereon.  To  the  conclusion  of  law  upon  the  facts 
found,  the  appellants  excepted. 

The  errors  assigned  on  this  appeal  question  the  suffi- 
ciency of  the  facts  found  to  sustain  the  conclusion  of  law 
and  the  judgment  thereon. 
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The  appellees  insist  that  no  questions  are  presented  to 
this  court  for  consideration  for  the  reasons,  first,  ''that 
there  is  no  assignment  of  error  herein,"  and,  second, 
*Hhat  there  is  no  sufficient  assignment  of  error  herein. '* 

The  appellees  contend  that  the  assignment  of  errors  is 
not  signed  by  the  appellants,  neither  is  it  ''signed  by 
appellants'  attorneys  as  such." 

To  sustain  this  contention  they  cite  the  case  of  State, 
€x  reL,  V.  Delano,  34  Ind.  52.  In  that  case  the  court 
says:  "The  assignment  is  in  the  nature  of  a  declaration 
or  complaint,  and,  therefore,  requires  the  full  names  of 
the  parties  as  much  as  an  original  complaint,  and  must 
be  signed  by  the  appellants  or  their  attorneys  as  such.'* 

The  assignment  of  errors  which  the  court  was  then 
considering  did  not  give  the  names  of  any  of  the  parties, 

either  appellants  or  appellees,  and  was  signed  "B 

AC .'' 

The  assignment  before  us  contains  the  names  in  full 
of  all  of  the  parties  to  the  appeal,  both  appellants  and 
appellees,  and  is  signed:  "Dunn  and  Lowe,  East  and 
Miller,  for  appellants."  The  record  shows  that  "J.  R. 
East  &  M.  F.  Dunn"  were  the  attorneys  in  the  court  be- 
low for  the  defendants,  who  are  the  appellants  here.  We 
think  the  assignment  sufficient  so  far  as  the  naming  of 
parties  thereto  and  the  manner  of  signing  the  same  are 
concerned. 

The  further  objections  that  only  part  of  the  appellants 
have  filed  a  brief  and  that  no  error  has  been  assigned 
calling  in  question  a  ruling  of  the  court  below,  to  which 
the  appellants  saved  an  exception,  are  both  untenable. 
The  brief  filed  by  the  appellants,  although  it  does  not 
contain  the  names  of  all  of  the  appellants  in  the  title  of 
the  cause,  is  signed  by  their  attorneys  as  for  the  appel- 
lants and  was  filed  in  this  court  as  such.  As  to  the  lat- 
ter objection  the  first  error  assigned  in  the  joint  assign- 
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meat  raises  the  question  as  to  the  correctness  of  the  con- 
clusions of  law  upon  the  facts  found. 

The  facts  found  by  the  court  are  as  follows: 
During  the  years  1890,  1891  and  1892  Hattie  L.  Wolf 
and  Max  B.  Kaufman  were  engaged  in  the  clothing 
business  under  the  firm  name  of  Wolf  &  Kaufman;  that 
Hattie  L.  Wolf  is  the  daughter  of  the  appellant  Adolph 
Levi,  and  is  the  wife  of  Lee  Wolf,  and  that  her  husband, 
as  her  representative,  assisted  in  the  management  of  the 
firm  of  Wolf  &  Kaufman;  that  the  appellees,  prior  to 
June  23,  1893,  had  sold  goods  to  the  firm  of  Wolf  & 
Kaufman,  which  had  not  been  paid  for,  and  on  that  day 
payment  had  been  urged,  whereupon  Lee  Wolf,  the  ap- 
pellant Hattie  L.  Wolf's  husband,  represented  to  appel- 
lees that  the  firm  of  Wolf  &  Kaufman  was  solvent,  and 
had  accounts  outstanding  sufiicient  to  pay  all  of  their 
indebtedness,  which  statements  were  accepted  as  true  by 
appellee,  and  they  thereupon  importuned  Mr.  Wolf  to 
buy  more  goods  from  them,  but  he  told  them  '*thatthey 
did  not  want  to  buy." 

On  the  8th  day  of  July,  1893,  one  of  the  appellee's 
traveling  salesmen  called  on  Wolf  &  Kaufman  at  their 
place  of  business,  and  took  an  order  from  them  for 
goods  amounting  to  $471.85,  being  the  goods  mentioned 
and  described  in  the  complaint,  which  were  shipped  by 
appellees  to  said  firm  on  receipt  of  the  order  from  the 
salesman;  that  these  goods  were  received  by  the  firm  of 
Wolf  &  Kaufman,  and  were  at  once  commingled  with  the 
stock  then  owned  by  said  firm  which  was  of  the  value 
of  about  $19,000;  that  on  the  5th  day  of  October,  1893, 
Wolf  &  Kaufman  executed  to  Adolph  Levi  a  chattel 
mortgage  on  said  stock  of  goods  including  those  pur- 
chased from  appellees,  to  secure  a  bona  fide  indebtedness 
of  $19,000,  of  which  amount  '*$1,000  was  due  and 
owing  Josephine  Kaufman,  and  $6,000  to  various  parties 
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for  which  notes  had  been  given  with  defendant  ( appel- 
lant) Levi  as  surety,  and  $12,000  was  directly  due  Levi," 
and  that  all  of  the  indebtedness  to  Levi,  except  $787, 
was  in  existence  on  the  23d  day  of  June,  1893,  the  time 
when  Lee  Wolf  made  the  representations  to  appellees  of 
the  solvency  of  the  firm  of  Wolf  &  Kaufman. 

On  the  9th  day  of  October,  1893,  the  appellees  insti- 
tuted this  action,  having  previously  demanded  of  Wolf 
&  Kaufman  "a  rescission  of  the  sale  and  return  of  the 
goods";  that  the  goods  were  seized  by  the  sheriff  on  that 
day,  and  are  of  the  value  of  $330;  that  nothing  has  ever 
been  paid  for  the  goods;  that  on  "the  10th  day  of  Octo- 
ber,  1893,  said  Levi,  by  a  written  bill  of  sale,  purchased 
said  stock  and  took  possession  of  the  same,"  being  in 
satisfaction  of  the  mortgage  held  by  him  thereon,  he 
having  no  knowledge,  at  the  time  of  the  taking  of  his 
mortgage,  that  the  appellees  had  or  claimed  any  interest 
in  the  goods. 

It  is  further  found  that  the  statements  made  by  Lee 
Wolf  to  the  appellees  were  false,  that  the  firm  was  in- 
solvent at  that  time,  nevertheless  they  continued  doing 
business  and  to  buy  goods;  that  the  appellees,  when  they 
accepted  the  order  from  their  salesman  and  shipped  the 
goods  to  Wolf  &  Kaufman,  they  believed  the  statements  of 
said  Lee  Wolf  concerning  the  solvency  of  said  firm  to  be 
true,  and  upon  the  faith  thereof  sold  the  goods. 

It  is  also  found  that  no  representations  were  made  by 
said  firm  as  to  their  solvency  at  the  time  they  gave  ap- 
pellees' salesman  the  order  for  the  goods. 

There  are  other  matters  embraced  in  the  court's  find- 
ing which  we  have  considered  it  unnecessary  to  set  out 
here,  having  endeavored  to  set  out  only  so  much  as  was 
pertinent  to  the  issues  and  necessary  to  a  determination 
of  the  rights  of  the  parties. 
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Upon  the  facts  found,  the  court  made  the  following 
conclusions,  viz: 

'^As  conclusions  of  law  from  the  foregoing  facts,  I  find 
that  the  plaintiff  is  entitled  to  the  possession  of  the  goods 
described  in  the  complaint,  and  that  the  defendant  Levi 
did,  at  the  time  of  the  commencement  of  this  action,  and 
does  now,  unlawfully  detain  the  same  from  plaintiff,  and 
that  said  goods  are  of  the  value  of  $330;  that  plaintiff  is 
entitled  to  a  judgment  against  the  defendant  for  the  pos- 
session of  said  goods  and  for  costs  against  all  the  de- 
fendants." 

The  appellees  sought  to  recover  from  appellant  Levi 
goods  sold  by  them  to  the  firm  of  Wolf  &  Kaufman,  and 
by  the  latter  mortgaged  to  Levi,  and  afterwards  turned 
over  to  him  in  satisfaction  of  their  indebtedness  to  him, 
upon  the  theory  that  no  title  ever  vested  in  Wolf  &  Kauf- 
man. 

We  need  not  determine  whether  or  not  the  representa* 
tions  of  Lee  Wolf  as  to  the  solvency  of  the  firm  of  Wolf 
&  Kaufman,  were  binding  upon  the  firm,  for  it  is  well 
settled  that  even  though  a  sale  of  property  is  induced  by 
fraud  the  title  vests  in  the  vendee,  subject  to  the  right  of 
the  vendor,  upon  discovering  the  fraud,  to  rescind. 
Until  the  vendor  elects  to  rescind,  the  title  to  the  prop- 
erty remains  in  the  vendee,  and  a  sale  by  him  for  value 
to  a  third  person  who  is  ignorant  of  the  fraud,  vests  a 
good  title  in  the  latter,  even  against  the  original  vendor. 

That  one  who  purchases  goods  may  know  when  he 
makes  the  purchase  that  his  debts  exceed  his  assets,  does 
not  of  itself  constitute  such  a  fraud  as  will  justify  the 
setting  aside  of  the  sale  at  the  instance  of  the  seller  after 
the  goods  have  come  into  the  possession  and  under  the 
control  of  the  purchaser.  Thompson  v.  Peck,  115  Ind. 
512.     Much  less  can  a  recovery  be  had  when  they  have 
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been  purchased  and  passed  into  the  possession  of  an  in- 
nocent third  person. 

The  representations  relied  upon  by  the  appellees  as  the 
basis  for  their  right  to  recover,  were  made  not  for  the 
purpose  of  inducing  appellees  to  sell  the  goods  in  con- 
troversy, but  were  made  to  mollify  appellees'  apprehen- 
sions so  that  they  would  not  urge  the  payment  of  the 
balance  then  due  them  from  Wolf  &  Kaufman.  To  con- 
stitute fraud  sufficient  to  set  aside  a  sale  of  goods  the 
purchase  must  have  been  perfected  through  some  artifice, 
trick,  false  pretense,  misstatement  of  the  facts  or  sup- 
pression of  the  truth  which  enabled  the  purchaser  to  ob- 
tain possession  of  the  goods  without  consideration,  he 
intending  at  the  time  of  the  purchase  not  to  pay  therefor. 

Having  acquired  possession  over  the  goods  the  pur- 
chaser may  make  any  honest  disposition  of  them  he  may 
see  fit.  He  may  sell  them  or  mortgage  them  in  whole  or 
in  part  to  pay  or  secure  any  debt  which  he  may  owe.  In 
so  doing  he  may  prefer  one  creditor  to  another,  mort- 
gaging the  goods  purchased  from  one  to  pay  the  debt  of 
the  other,  and  such  preference  is  not  a  fraud  in  law,  and 
it  does  not  change  the  law  even  though  at  the  time  he 
sells  the  goods  or  executes  the  mortgages  the  purchaser 
or  mortgagee  knows  that  he  is  in  failing  circumstances 
and  contemplates  'making  an  assignment,  and  even 
though  such  sale  or  the  executing  of  the  mortgage  may 
hinder  or  delay  other  creditors  in  the  collection  of  their 
claims. 

"In  the  absence  of  statutory  prohibition,  it  is  neither 
a  legal  fraud  nor  a  moral  wrong  for  a  creditor  to  obtain 
payment  of,  or  security  for,  an  honest  claim,  even  though 
he  knows  that  others,  equally  deserving,  will  be  thereby 
deprived  of  obtaining  payment  or  security  for  their  claims. 
Nor  is  it  legally  or  morally  wrong  for  a  debtor  to  pay, 
or  secure  to  one  or  more  of  his  creditors,  that  which  is 
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their  due,  even  though  he  thereby  disables  himself  from 
paying  or  securing  other  claims  equally  meritorious." 
Oilbertf  Assignee,  v.  McCorkle^  110  Ind.  215. 

It  is  well  settled,  therefore,  that  a  debtor  may  prefer 
a  creditor,  provided  the  preference  is  made  in  good  faith. 
There  is  nothing  in  the  finding  of  the  court  in  this  case 
Impeaching  the  good  faith  of  the  parties  in  the  execution 
and  acceptance  of  the  mortgage  under  which  the  appel- 
lant, Levi,  acquired  possession  and  claims  title  to  the 
property  in  controversy. 

Under  the  statute,  sections  6649,  R.  S.  1894,  fraud  is 
a  question  of  fact,  to  be  found  as  such,  and  it  can  not  be 
inferred  as  a  matter  of  law  from  other  facts  or  circum- 
stances. Phelps  V.  Smith,  116  Ind.  387;  Farmers^  Loan 
and  Trust  Company  v.  Canada,  etc.,  R.  W.  Co.,  127  Ind, 
250. 

While  circumstances  are  valuable  as  evidence  of  and 
from  which  the  triors  of  fact  may  draw  the  inference  of 
fraud,  the  circumstances  can  not  take  the  place  of,  and 
answer  for,  a  finding  of  the  fact  that  fraud  existed.  Stiz 
V.  Sadler,  109  Ind.  254. 

The  facts  found  by  the  court  did  not  warrant  the  legal 
conclusion  drawn  by  the  court;  hence,  the  judgment  will 
have  to  be  reversed. 

Judgment  reversed,  with  directions  to  grant  a  new 
trial. 

Filed  Feb.  1,  1895. 
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Westbrn  Union  Telegkaph  Co.  v.  Bierhaus  et  al. 

Tklsgsaph  Ck)MPANY.— -Fai7ttre  to  Promptly  Deliver  Message,— Prima 
Fade  Case  Against  Company.  —  Defense, — Issues,  —  In  an  action 
against  a  telegraph  company  for  negligently  delaying  the  transmis- 
sion of  a  message,  in  which  the  answer  sets  up  notice  to  the  sender 
of  the  company's  inability  to  promptly  send  the  message  on  account 
of  a  prevailing  storm  or  atmospheric  disturbances  which  prevented 
Uie  use  of  defendant's  wires,  to  which  a  reply  in  general  denial  was 
filed,  when  the  plaintiff  proved  the  delivery  of  the  message  for 
transmission,  and  the  failure  to  transmit  and  deliver  the  same  to  the 
sendee  within  the  time  required,  he  made  9^  prima  facie  case  against 
the  telegraph  company. 

Samb. — Failure  to  Promptly  TransmU  Message, — Defense, — Prevailing 
Storm, — Notice, — In  such  case,  the  fact,  if  a  fact,  that  the  telegraph 
company  could  not  promptly  deliver  the  message  when  presented, 
on  account  of  a  prevailing  storm,  and  that  the  sender  had  notice  of 
SQch  inability  of  the  company,  and  left  the  message  for  transmission 
with  such  knowledge,  are  matters  of  defense. 

From  the  Knox  Circuit  Court. 

/.  r.  Beasley  and  J,  E.  Lamb,  for  appellant. 

W.  A,  CuLlop  and  C.  B.  Kessinger,  for  appellees. 

Reinhard,  J. — ^This  case  is  here  for  the  second  time. 
Bierhavs  v.  Western  Union  Telegraph  Co.,  8  Ind.  App. 
246.  After  the  reversal  of  the  former  judgment  the 
cause  was  sent  back  to  the  court  below  for  a  new  trial, 
the  issues  were  reformed  and  the  cause  was  tried  a  second 
time  resulting  in  a  verdict  in  favor  of  the  appellees. 
The  appellant  filed  a  motion  for  a  new  trial  and  among 
the  causes  assigned  are  the  giving  and  refusal  of  certain 
instructions  by  the  court.  The  overruling  of  the  motion 
for  a  new  trial  is  assigned  as  error. 

One  of  the  instructions  requested  by  the  appellant  and 
refused  by  the  court  is  as  follows:  ''The  plaintiff's  com- 
VoL.  12—2 
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plaint  in  this  case  does  not  charge  and  does  not  proceed 
on  the  theory  that  the  defendant  was  guilty  of  negligence 
in  failing  to  notify  F.  M.  Hoskinson  (referred  to  in 
plaintiff's  complaint  as  the  agent  and  attorney  of  the 
plaintiffs),  at  the  time  he  delivered  to  the  defendant  for 
transmission  to  the  plaintiffs^  the  message  read  to  you, 
that  on  account  of  the  prevailing  storm  or  atmospheric 
disturbances  which  prevented  the  use  of  the  defendant's 
wires,  that  it  could  not  promptly  transmit  said  message 
so  filed  by  said  Hoskinson  with  the  defendant.  And 
though  the  jury  may  find  from  the  evidence  in  this  case 
that  the  defendant  was  guilty  of  negligence  in  so  failing 
to  notify  said  Hoskinson  at  said  time  you  can  not  return 
a  verdict  for  the  plaintiffs  under  issues  in  this  case  on 
that  account  alone." 

We  fully  recognize  the  doctrine  that  a  complaint  must 
proceed  upon  some  definite  theory  and  that  upon  such 
theory  alone  can  the  plaintiff  recover.  But  we  do  not 
think  this  doctrine  has  ever  been  carried  to  the  extent 
claimed  for  it  by  the  appellant  here. 

In  the  present  case  the  complaint  doubtless  proceeds 
upon  the  theory  of  appellant's  negligence  in  transmitting 
and  delivering  the  messages  referred  to  in  the  complaint. 
The  contract  entered  into  between  the  parties,  and  for  a 
breach  of  which  this  action  is  prosecuted,  required  the 
appellant,  after  it  undertook  to  do  so,  to  make  a  prompt 
and  correct  transmission  of  the  messages.  The  appel- 
lant attempted  to  excuse  its  failure  to  send  one  of  the 
messages  as  it  had  agreed  to  do  by  the  second  paragraph 
of  its  answer,  in  which  it  alleged  that  at  the  time  of  the 
delivery  of  the  message  to  the  appellant  for  transmission 
and  for  several  hours  previous  thereto  a  severe  storm 
was  raging  along  the  route  over  which  the  wires  ex- 
tended, which  continued  with  great  violence  for  three 
hours  after  the  reception  of  such  message  for  transmis- 
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sion,  and  that  by  reason  of  such  storm  it  was  impossible 
to  send  the  message,  but  that  as  soon  as  it  abated  and 
the  wires  were  put  in  order  the  message  was  at  once 
transmitted.  It  was  held  on  the  former  appeal  that  this 
portion  of  the  answer  was  insufficient  as  a  defense  for 
the  want  of  an  averment  or  showing  that  the  senders  of 
the  message  had  been  informed  or  knew  of  the  company's 
inability  to  transmit  the  same  because  of  the  storm. 

In  the  second  part  of  this  answer  an  excuse  was  at- 
tempted to  be  set  up  for  the  failure  to  deliver  the  second 
message.  It  was  held,  on  the  former  appeal,  that  this 
part  of  the  answer  was  sufficient,  but  that  as  the  plead- 
ing attempted  to  answer  the  whole  complaint,  the  de- 
murrer should  have  been  sustained.  When  the  cause 
came  back  to  the  trial  court  the  defendant  amended  its 
answer,  to  which  the  demurrer  was  ordered  sustained, 
so  as  to  conform  to  the  ruling  of  this  court  holding  that 
notice  to  the  plaintiff  should  have  been  averred  of  the 
defendant's  inability  to  send  the  message.  A  reply  in 
denial  was  then  filed  to  this  answer,  which  closed  the 
issues. 

Under  these  issues,  we  think  when  the  appellees  proved 
the  delivery  of  the  message  for  transmission  and  the 
failure  to  transmit  and  deliver  the  same  to  the  sendee, 
within  the  time  required,  the  appellees  had  made  a  prima 
facie  case  against  appellant. 

If  the  latter  could  avoid  liability,  under  the  issues, 
it  must  be  because  of  something  averred  by  way  of  defense 
in  the  answer.  Had  the  appellant  proved  that  it  was 
prevented  from  transmitting  the  message  on  account  of 
the  storm,  this  would  not  be  a  complete  defense,  accord- 
ing to  the  previous  holding  in  this  case.  The  appellant 
would  also  be  required  to  show  that  the  appellees  had 
notice  of  the  fact  that  the  appellant  was  thus  prevented 
and  left  the  message  for  transmission  with  knowledge 
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of  the  disturbing  atmospheric  conditions.  All  this  is 
by  way  of  defense  and  is  part  and  parcel  of  the  same. 
If  the  appellant  failed  to  prove  these  things,  the  appel- 
lees were  entitled  to  recover  upon  the  prima  facie  case 
made  by  them.  Nothing  that  appellees  are  required  to 
prove  as  part  of  their  case  has  any  connection  with  the 
question  of  the  favorable  or  unfavorable  electrical  con- 
dition of  the  wires,  or  other  facilities  for  transmission. 
All  these  matters  can  arise  upon  the  defense  only. 

If  the  appellees  must  fail,  it  is  because  the  appellant 
has  proved  its  affirmative  defense.  If  the  appellees  suc- 
ceed, it  is  not  because  they  have  disproved  the  appellant's 
defense,  but  because  they  have  established  the  case 
made  by  their  complaint,  viz.:  the  delivery  by  them  of 
the  message  to  the  appellant  for  transmission  and  the 
failure  of  the  latter  to  transmit.  Hence,  in  any  phase 
of  the  case,  there  could  be  no  variance  between  the  com- 
plaint and  the  proof,  and  the  instruction  requested  by 
the  appellant's  counsel,  and  refused  by  the  court,  was 
inapplicable  and  was,  therefore,  properly  denied.  For 
the  same  reason  the  instruction  given  by  the  court  upon 
the  same  subject  was  correct,  and  there  was  no  error  in 
giving  it. 

We  have  also  examined  the  other  instructions  given 
by  the  court,  and  to  which  exceptions  were  taken  by  the 
appellant,  and  find  them  in  accord  with  our  view  of  the 
law. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  Feb.  23, 1895. 
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No.  1,365. 

Herrod  bt  al.  v.  Smith  et  al. 

AuESDMmxT  ovFhmAjyiJf Q.—Superseding  Original.— Striking  Out  Amend- 
ed Complaint  at  Instance  of  Defendant,  —  Estoppel, — When  an 
amended  complaint  is  properly  filed  it  supersedes  and  takes  out  of 
the  record  the  original,  but  when  the  amended  complaint  has  been 
stricken  out  and  rejected  by  the  court  at  the  instance  of  the  defend- 
ant, as  not  having  been  entitled  to  be  placed  on  file,  the  defendant 
is  estopped  from  asserting  that  the  motion  was  not  really  well  ta- 
ken, but  that  the  amended  complaint  was  properly  filed,  and  there* 
fore  effectual  to  supersede  the  original. 

Judgment. —  When  not  Affected  by  Technical  Error. — Appellate  Court 
Practice. — A  judgment  will  not  be  reversed  or  affected  by  reason  of 
any  error  or  defect  in  the  pleadings  or  proceedings  which  does  not 
affect  the  substantial  rights  of  the  adverse  party. 

From  the  Boone  Circuit  Court. 

S.  M.  RaJston  and  M.  Keefe,  for  appellants. 

A.  J.  Shelby y  for  appellees. 

Gavin,  J. — ^Appellees  sued  to  recover  the  contract- 
price  for  hauling  gravel  out  of  a  certain  pit  and  placing 
the  same  for  appellants  upon  the  bank  of  the  pit. 

The  complaint  alleges  performance  on  the  one  hand 
and  acceptance  on  the  other. 

Appellants  filed  certain  interrogatories,  without  filing 
any  answer,  and  obtained  a  rule  against  appellees  re- 
quiring answers  to  them.  Appellees,  apparently  for  the 
purpose  of  avoiding  compliance  with  this  rule,  before 
answer,  filed  an  amended  complaint.  Appellants  there- 
upon moved  to  strike  this  pleading  from  the  record,  for 
the  reason  that  it  was  identical  with  the  former  com- 
plaint and  was  a  sham,  filed  merely  to  avoid  the  rule  to 
answer  interrogatories. 

This  motion  was  first  overruled,  but  the  court  after- 
wards reconsidered  its  ruling  and  made  an  order  that 
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"the  court  now  sustains  said  motion  and  hereby  refuses 
to  permit  the  filing  of  said  amended  complaint  to  be- 
come a  part  of  the  record.''  Appellants  then  moved  for 
judgment  for  costs,  upon  the  ground  that  **the  record  of 
the  case  shows  that  there  is  no  complaint  on  file  there- 
in."  This  motion  was  overruled,  with  an  exception,  and 
a  rule  to  answer  the  complaint  was  entered  against  appel- 
lants. The  interrogatories  were  then  answered  by  ap- 
pellees and  the  issues  perfected  by  the  filing  of  answers 
and  a  reply.  Trial  was  had,  a  special  verdict  rendered 
and  judgment  entered  thereon  in  appellees'favor. 

It  is  undoubtedly  the  rule  that  when  an  amended 
pleading  is  properly  filed,  it  supersedes  and  takes  out  of 
the  record  the  original;  but  when  the  amended  pleading 
has  been  stricken  out  and  rejected  by  the  court,  as  in 
this  case,  at  the  instance  of  the  opposite  party,  as  not 
having  been  entitled  to  be  placed  on  file,  we  are  of 
opinion  that  that  party  is  estopped  from  asserting  that 
the  motion  was  not  really  well  taken,  but  that  the  last 
pleading  was  properly  filed  and  therefore  effectual  as 
such  to  supersede  the  original. 

Appellants'  position  was  sustained  by  the  trial  court, 
which  refused  to  permit  the  amended  pleading  to  become 
part  of  the  record.  The  original  pleading  could  have 
been  readily  refiled,  but  the  court  then  evidently  re- 
garded the  original  complaint  as  still  standing;  a  rule  to 
answer,  treating  the  amended  pleading  as  though  it  had 
never  been  filed,  was  entered  and  the  issues  regularly 
made  up  without  further  objections. 

Under  such  circumstances,  if  there  was  any  error  at 
all  it  was  of  the  purest  technical  character,  in  no  manner 
affecting  the  substantial  rights  of  the  parties.  We  are 
unable  to  see  how  any  better  case  could  arise  for  apply- 
ing section  401,  R.  S.  1894,  which  provides  that  *'the 
court  must,  in  every  stage  of  the  action,  disregard  any 
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error  or  defect  in  the  pleadings  or  proceedings  which 
does  not  aSect  the  substantial  rights  of  the  adverse  party, 
and  no  judgment  can  be  reversed  or  affected  by  reason 
of  such  error  or  defect/' 

The  verdict  is  abundantly  sufficient  to  authorize  the 
judgment. 

FUed  Nov.  22, 1884;  motion  for  rehearing  overruled  Feb.  28. 1895. 


No.  1,388. 

Rhea  et  al.  v.  Crunk. 

EviDBNCB.— itfbtton  to  Strike  Out.— When  WUl  be  Entertained^  when  not. 
—Motions  to  strike  oat  evidence  are  not  regarded  with  favor  unless 
they  be  promptly  made ;  nor  will  they,  ordinarily,  be  entertained 
unless  the  moving  party  objected  to  the  admission  of  the  evidence 
when  the  inquiry  indicated  the  nature  of  the  response. 

tiAMB. — General  Objections,— -GenerBl  objections  to  the  admission  of 
evidence  can  avail  nothing. 

Bill  of  Exceptions. — Certificate  that  the  Evidence  is  all  in  the  Sill, 
lf%«n  not  Conclusive. — ^The  general  statement  that  all  the  evidence 
given  in  the  cause  is  in  the  bill  of  exceptions  will  not  control  where 
it  afiirmatively  appears  from  the  body  of  the  bill  itself  that  it  does 
not  embrace  all  the  evidence  given  in  the  cause. 

Appxllatb  Court  FRAuncz.— Evidence  not  all  in  Becord.— Question 
Depending  on  Evidence.^  When  Will  be  Decided,  When  JVb<.— Where  the 
evidence  is  not  all  in  the  record,  the  court  will  not  decide  any  ques- 
tion which  depends  for  its  proper  decision  on  the  evidence,  unless 
the  question  for  decision  does  not  depend  on  the  entire  evidence, 
and  the  question  for  decision  is  fairly  presented  by  the  evidence  in 
the  record. 

Sale.— Damages  for  Breach  of  Contract. — Vendor* s  Title.— In  an 
action  for  a  breach  of  a  contract  for  sale  of  merchandise,  by  the 
vendor,  the  question  of  title  in  the  vendor  is  only  an  incidental 
matter  and  does  not,  control  where  it  clearly  appears  that  the 
vendor  was  willing  and  able  to  deliver  the  merchandise. 

From  the  Vanderburg  Circuit  Court. 
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F.  P.  Leonard  and  J.  E.  Williamson,  for  appellants. 

G.  V.  Menzies,  for  appellee. 

LoTZ,  J. — ^This  action  was  brought  by  the  appellee 
against  the  appellants  to  recover  damages  for  the  breach 
of  a  contract  for  the  sale  of  corn. 

The  complaint  was  in  three  paragraphs,  each  declar* 
ing  upon  the  same  contract. 

The  answer  was  in  three  paragraphs,  and  the  reply 
was  a  general  denial.  The  issues  of  fact  were  tried  by  a 
jury,  which  returned  a  general  verdict  for  appellee. 

The  only  questions  presented  for  our  consideration  on 
this  appeal  arise  from  the  overruling  of  the  motion  for  a 
new  trial. 

There  were  two  bills  of  exception  filed  during  the  pro- 
ceedings in  the  court  below.  The  first  bill  relates  to  the 
action  of  the  court  in  overruling  a  motion  to  strike  out 
the  evidence  of  a  certain  witness.  It  seems,  from  the  re- 
citals in  this  bill,  that  the  witness  testified  on  one  day, 
and  that  the  motion  to  strike  out  his  testimony  was  made 
on  the  next  day.  This  ruling  was  assigned  as  a  cause 
for  a  new  trial. 

Motions  to  strike  out  evidence  are  not  regarded  with 
favor,  unless  they  be  promptly  made.  Nor  will  they, 
ordinarily,  be  entertained  unless  the  moving  party  ob- 
jected to  the  admission  of  the  evidence  when  the  inquiry 
indicated  the  nature  of  the  response.  Chicago,  etc.,  R. 
R.  Co.  V.  Champion,  9  Ind.  App.  510;  Cleveland,  etc,, 
R.  W.  Co.  V.  Wynant,  134  Ind.  681 

This  bill  of  exceptions  does  not  set  out  the  evidence 
sought  to  be  stricken  out.  Nor  does  it  appear  that  the 
appellants  objected  to  the  introduction  of  the  testimony 
of  this  witness.  There  was  no  error  in  overruling  the 
motion  to  strike  out  under  these  circumstances. 

Various  other  causes  for  a  new  trial  were  assigned. 
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It  is  insisted  that  the  verdict  was  not  supported  by  suffi- 
cient evidence;  that  it  is  contrary  to  the  law;  that  the 
amount  of  the  recovery  is  excessive,  and  that  the  court 
erred  in  refusing  to  give  appellants'  instructions  requir- 
ing the  jury  to  return  a  verdict  in  their  favor. 

To  determine  these  questions,  it  is  necessary  to  con- 
sider the  evidence.  The  appellee  insists  that  all  the  evi- 
dence is  not  in  the  record'.  The  certificate  of  the  judge 
who  presided  at  the  trial  and  signed  the  bill  of  excep- 
tions does  not  say  whether  or  not  it  contains  all  the  evi- 
dence given  in  the  cause.  But  at  the  conclusion  of  the 
type  written  manuscript  prepared  by  the  shorthand  re- 
porter is  this  general  statement,  *'this  was  all  the  evi- 
dence given  in  said  cause."  If  a  bill  of  exceptions  be 
presented  to  the  judge  and  he  approves  and  signs  it  he 
thereby  adopts  and  certifies  every  material  statement 
which  precedes  his  signature.  McCormick,  etc.,  Co.  v. 
Gray,  114  Ind.  340. 

In  the  body  of  the  bill,  however,  it  appears  that  a  wit- 
ness, William  Hall>  had  testified  concerning  the  weight 
of  the  corn  and  to  the  fact  that  he  kept  a  memorandum 
of  the  weights  on  his  book.  Immediately  following,  the 
bill  discloses  that  the  defendants  said,  *  *  We  will  take  your 
statement  as  being  correct."  The  bill  then  contains  this 
further  recital:  ''Plaintiff  then  introduces  Hall's  book 
of  weights  in  evidence."  This  book  or  memorandum 
does  not  appear  anywhere  in  the  bill. 

The  appellee  contends  that,  notwithstanding  the  gen- 
eral statement  contained  in  the  bill,  it  affirmatively  ap- 
pears that  all  the  evidence  given  in  the  cause  is  not  in 
the  record. 

It  has  been  uniformly  held  by  the  appellate  courts  of 
this  State  that  the  general  statement  will  not  control  where 
it  affirmatively  appears  from  the  body  of  the  bill  itself 
that  it  does  not  embrace  all  the  evidence  given  in  the 
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cause.  If  the  evidence  omitted  be  much  or  little,  this 
court  will  not  consider  and  decide  any  question  which 
depends  for  its  proper  decision  on  the  evidence.  Eiehel 
V.  Bower,  2  Ind.  App.  84;  Giah  v.  Oish,  7  Ind.  App.  104. 

But  this  rule  does  not  prevail  if  the  question  for  de- 
cision does  not  depend  on  the  entire  evidence.  In  other 
words,  if  the  question  for  decision  is  fairly  presented  by 
the  evidence  in  the  record,  then  it  is  the  duty  of  the 
court  to  decide  it.  American  Fire  Ins.  Co.  v.  Sisk,  9  Ind. 
App.  305. 

The  appellant  insists  that  the  conceded  or  undisputed 
facts  contained  in  the  bill  show  that  the  appellee  was 
not  the  sole  owner  of  the  corn,  and  that,  therefore,  he 
was  not  the  real  party  in  interest.  This  controversy  did 
not  arise  out  of  or  concerning  the  title  to  the  corn.  It 
arises  out  of  a  breach  of  contract  for  the  sale  of  corn. 
The  title  to  the  corn  was  only  an  incidental  matter,  and 
it  clearly  appears  that  the  plaintiff  was  willing  and  able 
to  deliver  the  corn. 

Several  other  causes  for  a  new  trial  predicated  upon 
the  rulings  of  the  court  in  admitting  evidence  over  the 
objection  of  the  appellants  were  embraced  in  the  motion. 
No  specific  grounds  of  objection  were  made  to  any  of 
this  evidence.  The  objections  were  all  general.  There 
was  no  error  in  overruling  them. 

Another  cause  for  a  new  trial  was  based  upon  the  re- 
fusal of  the  court  to  give  a  certain  instruction  asked  by 
the  appellants.  This  instruction  was  only  proper  in  case 
there  was  no  conflict  in  the  evidence  bearing  upon  the 
facts  embodied  in  it.  Even  if  it  be  conceded  that  the 
evidence  was  all  in  the  record,  there  was  a  conflict  con- 
cerning these  facts.  As  there  was  a  conflict,  there  was 
no  error  in  refusing  it. 

We  find  no  reversible  error  in  the  record. 

Judgment  aflSrmed. 

Filed  Feb.  23, 1895. 
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No.  1,410. 
McCloy  V.  Cox  ET  AL.        ?  "y  /\^  S  ^  ^ ^  f 

Plbadino. — Absence  of  Specific  Averment  of  Plaintiff* s  Compliance  with 
Contract, — If  a  complaint  shows  that  the  plaintiff  did  everything,  in 
a  suit  on  a  written  contract,  he  had  agreed  to  do,  that  is  sufficient  to 
ahow  a  performance  on  his  part  without  a  general  averment  of  sach 
performance. 

Contract.—  Waiver  of  Condition  Precedent. —Performance  by  Third  Per^ 
son, — If  a  party  to  a  contract  for  the  conveyance  of  land  accept  a 
conveyance  before  a  condition  precedent  is  performed  by  a  third 
person,  he  can  not,  in  an  action  to  recover  damages  from  him  for  a 
failure  to  comply,  on  his  part,  with  the  terms  of  the  contract,  set 
up,  as  a  defense,  that  such  third  person  had  not  performed  such 
condition  precedent ;  for,  by  accepting  the  conveyance,  he  waived 
the  performance  of  the  condition. 

Pbacticb. — Beducing  Amount  of  Finding  .--A  court  has  the  right  to  re- 
duce the  amount  of  its  finding  before  judgment  rendered  thereon. 

From  the  Madison  Circuit  Court. 

E,  B,  Ooodykoonts  and  O.  M,  Ballard,  for  appellant. 
W,  A,  Kiitinger,  for  appellees. 

Rbinhabd,  J. — ^The  appellant  brought  this  action 
to  recover  a  judgment  against  the  appellee  Cox  for 
money  paid  out  for  his  benefit  by  the  appellant,  and 
against  the  other  appellees  to  restrain  them  from  dis- 
posing of  a  certain  note  held  by  them  as  collateral 
security  for  a  debt  owing  to  them  from  said  Cox.  The 
note  was  executed  by  the  appellant  to  Cox,  and  was  for 
the  sum  of  $6,000.  Originally,  the  complaint  was  in 
one  paragraph,  but  afterwards  a  second  paragraph  was 
added  setting  forth  the  facts  in  detail  and  asking  a  judg- 
ment for  plaintiff  below  against  the  appellee  Cox. 

After  the  filing  of  the  first  paragraph  of  the  complaint, 
and  before  the  filing  of  the  second,  the  appellees  filed 
separate  motions  to  dissolve  the  restraining  order  which 
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had  been  previously  issued,  and  this  motion  was  sus- 
tained as  to  all  the  appellees  except  Cox,  and  overruled 
as  to  him.  A  demurrer  to  the  first  paragraph  of  the 
complaint  was  overruled  and  an  exception  taken,  and 
Cox  filed  his  separate  answer  and  cross-complaint.  To 
the  cross-complaint  the  appellant  says  he  filed  a  de- 
murrer which  was  overruled,  but  as  the  record  does  not 
show  that  any  such  demurrer  was  filed,  we  can  not  con- 
sider it.  An  answer  of  denial  filed  to  the  cross-complaint 
closed  the  issues. 

The  cause  was  submitted  for  trial  to  the  court  and  there 
was  a  finding  against  appellant  and  in  favor  of  the  ap- 
pellee Cox  for  $1,000  on  his  cross-complaint. 

Appellant  filed  a  motion  for  a  new  trial  pending  which 
the  court  modified  its  finding  reducing  the  same  to  $500. 
The  court  then  overruled  the  motion  for  a  new  trial  and 
rendered  judgment  in  favor  of  Cox  for  $500. 

The  appellant  has  assigned  three  specifications  of 
error,  viz.: 

1.  That  the  cross-complaint  of  appellee  Cox  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

2.  That  the  court  erred  in  overruling  the  appellant's 
demurrer  to  the  answer  of  the  appellee  Cox. 

3.  That  the  court  erred  in  overruling  the  appellant's 
motion  for  a  new  trial. 

As  there  is  no  record  of  the  filing  of  any  demurrer  to 
the  answer  or  cross-complaint,  the  second  specification 
of  error  must  be  disregarded,  and  the  only  attack  made 
upon  the  cross-complaint  must  be  held  to  be  that  in  the 
first  assignment. 

The  substance  of  the  averments  of  the  first  paragraph 
of  complaint  is  that  Cox  is  indebted  to  appellant  in  the 
sum  of  $3,000  for  money  had  and  received  and  paid  and 
expended  for  his  use  and  benefit  at  his  (Cox's)  special 
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instance  and  request,  which  is  due  and  unpaid;  that  on 
the  8th  day  of  July,  1892,  the  appellant  executed  his 
note,  thereby  promising  to  pay  said  appellee  Cox,  or  or- 
der, $6,000,  on  or  before  eighteen  months  after  date  there- 
of, with  interest  at  8  per  cent,  per  annum  after  maturity 
until  paid,  which  note  was  negotiable  and  payable  at  the 
Citizens'  Exchange  Bank  of  Elwood,  Indiana;  that  ap- 
pellee Cox  afterwards,  on  July  12,  1892,  assigned  said 
note  to  his  codefendants  by  the  name  and  style  of  Picken 
&  Kemp,  as  collateral  security  for  the  payment  of  $3,000 
owing  to  them  by  said  Cox,  and  that  said  Picken  & 
Kemp,  by  said  firm  name,  now  hold  said  note  by  assign- 
ment, as  aforesaid,  for  the  sum  of  $3,000;  that  Cox  is 
wholly  insolvent  except  as  to  said  note;  that  Cox  threat- 
ens, and  is  about,  to  assign  and  transfer  said  note  to 
other  parties  before  the  maturity  thereof,  and  thereby 
defeat  the  plaintiff  in  the  collection  of  the  judgment 
sought  to  be  recovered  in  this  action,  etc. 

In  the  second  paragraph  of  complaint  it  is  averred 
that  on  the  13th  day  of  May,  1892,  the  plaintiff  and  de- 
fendant Cox  entered  into  a  contract,  partly  oral  and 
partly  in  writing,  a  copy  of  the  written  part  being  filed 
herewith,  by  the  terms  of  the  oral  part  of  which  they 
agreed  upon  the  location  of  a  factory  for  the  manufacture 
of  lamp  chimneys  at  a  place  3,800  feet  distant  from  a 
point  on  the  Pittsburgh,  Cincinnati,  Chicago  and  St. 
Louis  Railroad,  where  the  switch  or  turnout  mentioned 
in  the  written  part  of  said  contract  should  leave  the  main 
track  of  said  railroad;  and  that  it  was  further  agreed 
orally  that  said  Cox  should  procure  the  said  railroad 
company  to  build  said  switch  or  turnout  to  and  upon  the 
grounds  upon  which  said  factory  was  to  be  located,  and 
that  if  any  amount  had  to  be  paid  to  said  railroad  com- 
pany to  procure  and  induce  it  to  build  said  switch  or  turn- 
out to  and  upon  said  grounds  upon  which  said  factory  was 
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to  be  located  that  said  Cox  was  to  pay  to  said  company 
any  such  amount  as  had  to  be  thus  paid;  that  after- 
wards on  the  8th  day  of  July,  1892,  said  Cox  informed 
the  appellant  that  he  had  perfected  arrangements  with 
said  company  by  which  it  would  build  said  switch  or 
turnout  as  agreed  upon  between  appellant  and  Cox  to 
any  point  upon  the  grounds  where  the  factory  was  to  be 
located,  and  which  track  was  to  be  built  without  any 
cost  to  the  appellant,  and  in  all  things  pursuant  to  said 
contract;  that  thereupon,  on  said  day,  the  appellant,  re- 
lying on  said  Cox's  statement,  and  believing  it  to  be 
true,  and  that  said  track,  switch  or  turnout  would  be  so 
built  promptly  and  without  any  further  cost  to  him,  the 
appellant  then  and  there  paid  the  said  Cox  $4,000  in  cash 
and  executed  his  note  to  him  for  $6,000,  due  eighteen 
months  thereafter,  and  also  executed  to  said  Cox  a  mort- 
gage on  said  real  estate  to  secure  the  payment  of  the 
note,  and  then  and  there  received  from  the  said  Cox  a 
deed  of  conveyance  by  general  warranty  to  and  for  said 
real  estate;  that  thereupon  the  appellant  let  bis  contract 
for  building  said  factory  on  said  real  estate  at  the  place 
at  which  he  was  to  build  the  same  according  to  their 
agreement  aforesaid;  that  after  having  let  said  contract 
he  went  to  the  said  railroad  company  and  asked  and  urged 
them  to  immediately  build  said  switch  or  turnout  to  said 
factory  site  so  that  he  might  get  his  material  there  and 
erect  his  factory  without  delay;  that  he  then  learned  for 
the  first  time  that  said  Cox  had  agreed  with  said  railroad 
company  to  build  said  switch  or  turnout,  but  by  the 
terms  of  said  agreement  the  said  railroad  company  was 
to  build  1,000  feet  of  said  switch  at  their  own  expense, 
and  the  said  Cox  was  to  pay  the  sum  of  $1  per  foot  for 
the  remaining  2,800  feet  thereof,  and  that  they  were 
ready  to  build  said  'switch  or  turnout  as  soon  as  said 
Cox  would  pay  or  secure  to  said  company  the  said  $2,800; 
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that  appellant  then  went  to  said  Cox  and  requested  him 
to  make  such  arrangements  with  said  company  about  the 
payment  of  said  money  as  would  insure  the  early  com- 
pletion of  said  switch;  that  said  Cox  then  informed  ap- 
pellant that  he  did  not  intend  to  and  would  not  pay  said 
$2,800,  or  any  part  thereof,  and  that  appellant  would 
have  to  pay  that  amount  or  make  some  arrangements 
with  the  railroad  company  about  building  that  part  of 
said  switch  or  turnout;  and  appellant  avers  that  before 
he  could  get  said  switch  built  he  had  to  pay  the  said  rail- 
road company  the  said  sum  of  $2,800.  And  he  further 
avers  that  the  representation  and  statement  and  contract 
made  between  said  Cox  and  said  railroad  company,  by 
which  the  former  was  to  pay  said  company  $2,800  for 
the  construction  of  said  switch,  and  the  further  state- 
ment afterwards,  to  wit:  on  the  8th  day  of  July,  1892, 
made  by  said  Cox  to  the  appellant,  that  he  had  procured 
said  company  to  build  said  switch  to  said  factory  site, 
were  all  and  singular  made  with  the  false  and  fraudulent 
intention  to  deceive,  cheat  and  defraud  this  appellant; 
and  that  appellant  was  so  deceived  by  said  Cox's  state- 
ments, and  relying  and  acting  upon  them,  he  executed 
his  note  and  mortgage  to  pay  the  money  aforesaid  to  said 
Cox.  He  further  avers  that  said  Cox  never  did  but  ab- 
solutely refused  to  pay  said  railroad  company  any  part 
of  said  $2,800,  and  that  he  has  never  paid  appellant  any 
part  thereof;  that  by  reason  of  the  premises,  appellant 
has  been  damaged  $2,800,  for  which  he  asks  judgment 
and  for  all  other  proper  relief. 

The  counter-claim,  or  cross-complaint,  addressed  to 
the  second  paragraph  of  the  complaint  is,  in  substance, 
as  follows: 

Defendant  Cox  admits  that  he  and  the  plaintiff,  on  the 
13th  day  of  May,  1892,  entered  into  a  written  contract, 
but  denies  there  was  any  oral  contract  between  him  and 
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plaintifF  on  that  date,  and  says  the  entire  agreement 
between  them,  as  to  the  matters  referred  to  in  the  said 
complaint,  was  in  writing,  and  that  a  copy  thereof  is 
herewith  filed  as  exhibit  "A;**  that  said  instrument  was 
an  agreement  of  sale  of  certain  real  estate  in  Tipton 
county,  Indiana,  describing  it;  that  by  the  terms  of  said 
agreement  the  plaintiff  was  to  pay  the  said  defendant 
for  said  real  estate  the  sum  of  $11,000.00;  that  of  this 
amount,  $4,000  was  to  be  cash  in  hand  and  $6,000  to  be 
secured  by  mortgage  upon  said  real  estate,  without  inter- 
est, and  payable  when  the  capital  stock  in  a  certain  cor- 
poration to  be  organized  and  operated  on  said  land,  for  the 
manufacture  of  chimneys, should  be  fully  paid  up.  And  it 
was  further  agreed  in  said  written  agreement  between  these 
parties  that  the  said  stock  should  be  considered  paid  when 
either  cash  to  the  amount  of  said  account,  or  its  equivalent, 
should  be  substituted  for  cash  in  whole  or  in  part;  that 
by  the  terms  of  said  agreement  the  remaining  $1,000  of 
the  purchase-money  for  said  real  .estate  was  to  be  taken 
by  said  defendant  in  the  capital  stock  of  said  corpora- 
tion, and  the  said  $1,000  was  to  be  equivalent  to,  and 
the  defendant  was  to  receive  therefor,  one-fifth  of  the 
capital  stock  of  said  corporation;  that  said  agreement 
provided  further  that  the  conveyance  of  said  land  was  to 
be  made  by  said  defendant  to  plaintiff  by  warranty  deed 
and  the  note  for  the  said  $6,000  of  the  purchase-money 
and  a  mortgage  on  said  land  executed  and  the  stock  taken 
as  provided  in  said  agreement,  whenever  the  Pittsburgh, 
Cincinnati,  Chicago  and  St.  Louis  Railway  Company 
should  run  a  switch  or  turnout  to  and  on  the  said  lands 
for  said  manufacturing  corporation,  or  when  said  rail- 
road company  should  agree  so  to  do,  and  if  the  said  rail- 
road company  shouid  refuse  to  build  said  switch,  then 
the  agreement  was  not  to  be  carried  into  effect;  that  after- 
wards, on  the  8th  day  of  July,  1892,  the  said  railroad 
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company,  having  agreed  to  construct  said  switch  and 
turnout  to  said  lands,  the  said  contract  was  fully  carried 
out  and  consummated  in  all  things  by  this  defendant 
executing  a  warranty  deed  for  said  real  estate;  that 
plaintiff,  on  said  last  named  day,  executed  his  note  to 
this  defendant  for  the  sum  of  $6,000,  and  a  mortagage 
upon  said  real  estate  securing  the  payment  of  said  note, 
but  failed  and  refused  to  deliver  or  transfer  said  stock  in 
said  corporation  to  this  defendant,  as  provided  in 
said  agreement;  that  said  corporation  was,  at  that 
time,  an  organization,  and  the  capital  stock  had 
been  fully  paid  up  according  to  the  terms  of  the 
agreement;  that  said  corporation  has  ever  since 
said  time  been  in  full  operation,  and  the  capital 
stock  fully  paid  up,  and  that  this  defendant  has  made 
repeated  demands  upon  said  plaintiff  to  issue  or  cause  to 
be  issued  or  transferred  to  this  defendant  the  one-fifth  of 
the  capital  stock  of  said  corporation,  which  is  known  as 
the  Washington  R.  McCloy  Glass  Company;  that  said 
plaintiff  fails  and  refuses  to  issue  or  cause  to  be  issued 
to  this  defendant  any  part  of  said  stock;  that  said  one- 
fifth  of  the  stock  of  said  corporation  is  of  the  value  of 
$10,000,  and  by  the  refusal  of  the  plaintiff  to  issue  or 
cause  to  be  issued  or  transferred  the  said  one-fifth  of  said 
stock,  this  defendant  has  suffered  loss  and  damage  in  the 
sum  of  $10,000,  and  he  now  offers  to-  set  off  so  much 
thereof  as  may  be  necessary  against  any  sum  that  may 
be  found  due  the  plaintiff,  and  asks  judgment  for  the 
balance. 

The  written  agreement  between  McCloy  and  Cox,  re- 
ferred to  in  and  made  an  exhibit  of  both  the  complaint 
and  cross-complaint,  is  as  follows: 

"This  agreement,  made  this  13th  day  of  May,  1892, 
by  and  between  Thomas  A.  Cox,  of  the  first  part, 
Vol.  12—3 
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and  Washington  R.  McCloy,  of  the  second  part,  wit- 
nesseth,  that  the  first  party,  for  the  consideration  herein 
mentioned,  and  subject  to  the  conditions  hereinafter 
named,  hereby  agrees  to  sell  to  the  second  party  the  fol- 
lowing described  real  estate,  situate  in  Tipton  county, 
Indiana,  to  wit:  Being  the  south  half  of  the  northeast 
quarter  of  section  eight  (8),  township  twenty-one  (21) 
north,  of  range  six  (6)  east,  in  Tipton  county,  Indiana. 
The  second  party  is  to  pay  to  the  first  party  for  said  land 
the  sum  of  eleven  thousand  dollars,  four  thousand  of 
which  shall  be  cash,  six  thousand  to  be  secured  by  mort- 
gage on  said  land  without  interest,  and  payable  when  the 
capital  stock  in  a  certain  corporation  to  bo  organized  and 
operated  on  said  land  for  the  manufacture  of  lamp  chim- 
neys, shall  be  fully  paid  up;  and  it  is  hereby  understood 
that  said  stock  shall  be  considered  as  fully  paid  up  when 
either  cash  to  the  amount  of  said  stock  shall  be  paid  in 
or  its  equivalent  in  land  shall  be  substituted  for  cash  in 
whole  or  in  part  to  the  amount  of  said  stock;  the  remain- 
ing one  thousand  dollars  to  be  taken  by  said  first  party 
in  the  capital  stock  of  said  corporation  to  be  equivalent 
to  one-fifth  of  said  capital  stock. 

"The  first  party  is  to  furnish  a  good,  clear  title  to  said 
land  to  be  shown  by  an  abstract  of  title  to  be  furnished 
by  the  first  party;  it  is  hereby  mutually  agreed  that  said 
land  shall  be  transferred  by  warranty  deed,  the  money 
paid,  the  mortgage  given  and  the  stock  taken  as  pro- 
vided above,  when  the  Pittsburgh,  Cincinnati,  Chicago, 
and  St. Louis  Railway  Company  shall  build  a  switch  or 
turnout  to  and  on  the  lands  above  described  for  said 
manufacturing  corporation,  or  when  said  railroad  com- 
pany shall  agree  so  to  do,  and  if  said  railroad  company 
shall  refuse  to  build  said  switch,  then  this  said  agree- 
ment shall  not  be  carried  into  effect  and  both  parties 
hereto  shall  then  stand  as  if  this  contract  had  never  been 
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made.  It  is  further  mutually  agreed  and  understood  as 
a  part  of  this  agreement  that  all  the  gas  privileges  and 
gas  well  locations  now  in  the  possession  of  said  first 
party  shall  be  delivered  or  properly  assigned  to  said 
second  party  or  corporation  to  be  hereafter  organized,  as 
aforesaid,  when  the  transfers  above  mentioned  shall  be 
effected.     Witness,"  etc. 

We  think  the  cross*complaint  or  counter-claim  was 
good  after  verdict.  The  objection  made  to  it  that  it  does 
not  aver  a  compliance  with  the  conditions  of  the  con- 
tract on  the  part  of  appellee  Cox  is  not  tenable.  The 
pleading  shows  that  Cox  did  everything  he  had  agreed 
to  do,  and  that  the  appellant  had  failed  and  refused  to 
turn  over  or  cause  to  be  turned  over  to  the  appellee  the 
stock  which  he  had  bargained  for,  and  that  he  was 
damaged  thereby.  It  is  true  it  is  not  shown  tha^  the 
railroad  company  had  made  the  switch  or  entered  into  a 
valid  and  binding  contract  for  making  it;  but  it  is  shown 
that  the  contract  was  otherwise  fully  carried  out  between 
the  parties  by  the  execution  of  the  deed  on  the  one  side 
and  the  payment  of  $4,000  purchase-money  and  the  exe* 
cution  of  the  note  and  mortgage  for  the  remaining 
$6,000  on  the  other,  and  it  is  averred  that  the  company 
agreed  to  build  the  switch.  The  appellant  having  re- 
ceived the  benefit  of  the  conveyance  can  not  be  heard  to 
deny  his  liability  for  the  performance  of  the  considera- 
tion for  such  conveyance. 

The  written  contract  relied  upon  does  not  require  the 
appellee  Cox  to  put  in  the  switch  at  his  own  expense, 
but  that  is  to  be  done  by  the  railroad  company.  If  the 
appellant  chose  to  receive  the  conveyance  without  the 
switch,  he  can  not  now,  for  that  reason,  refuse  to  com- 
ply with  his  portion  of  the  contract.  He  was,  probably, 
not  required  to  accept  the  deed  before  there  was  some 
definite  arrangement  about  the  switch,  but  having,  nev- 
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ertheless,  accepted  it  he  must,  under  the  terms  of  the 
written  contract,  make  good  his  agreement  by  turning 
over  the  stock  or  causing  it  to  be  done,  or  pay  the  dam- 
ages for  a  failure  to  do  so.  Nor  was  it  necessary  to  aver 
that  Cox  had  assigned  or  transferred  all  the  gas  leases 
and  privileges  which  he  owned  to  the  appellant  or  the 
corporation  to  be  organized.  It  was  sufficient  if  he  was 
ready  and  willing  to  do  so  on  assignment  of  the  stock  to 
him.  The  failure  to  aver  such  offer  will  not  render  the 
counter-claim  bad  when  attacked  for  the  first  time  after 
verdict. 

Appellant  also  thinks  a  demand  for  the  stock  is  not 
sufficiently  alleged.  We  are  of  a  different  opinion.  It 
is  averred  that  appellee  made  repeated  demands  upon 
the  appellant  for  one-fifth  of  the  capital  stock  to  be 
assigned  to  him.  No  reason  is  given  by  appellant's 
counsel  why  this  is  not  a  sufficient  averment  of  a  de- 
mand and  we  know  of  none.  If  a  demand  is  necessary 
we  think  it  is  sufficiently  pleaded.  The  counter-claim 
is  sufficient. 

The  remaining  specification  of  error  is  the  overruling 
of  appellant's  motion  for  a  new  trial.  It  is  insisted  that 
the  finding  of  the  court  is  not  supported  by  sufficient 
evidence.  The  theory  of  the  appellant,  who  was  the 
plaintiff  below,  was  that  the  appellee  Cox,  under  the 
terms  of  the  agreement,  was  to  have  the  switch  or  side 
track  from  the  main  track  of  the  railroad  company  con- 
structed either  at  his  own  expense  or  that  of  the  com- 
pany, and  having  failed  to  do  so,  and  the  appellant  be- 
ing compelled  to  pay  for  the  construction  in  order  to  se- 
cure the  track  or  switch,  the  appellee  is  indebted  to  him 
for  the  same. 

In  support  of  this  theory  the  appellant  introduced  evi- 
dence tending  to  prove  that  he  paid  the  company  $500 
cash,  and  agreed  to  pay  to  it  $2,300  more  in  the  future, 
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making  in  all  $2,800.  The  appellee  Cox  denied  that  he 
was  to  be  responsible  for  the  expense  of  putting  in  the 
switch.  The  court  found  in  favor  of  Cox  in  the  sum  of 
$1,000,  but  reduced  the  amount  to  $500  before  the  motion 
for  a  new  trial  was  ruled  upon.  The  court  doubtless  had 
a  right  to  modify  its  finding  at  any  time  before  final 
judgment,  and  the  result  of  such  modification  was  the 
same  as  if  the  finding  had  been  for  only  $500  in  the  first 
instance.  Whether  the  appellant  could  in  any  event  have 
recovered  more  than  the  amount  actually  laid  out  by 
him  for  the  construction  of  the  switch  we  need  not  de- 
cide. He  does  not  claim  to  have  paid  out  more  than 
$500  for  that  purpose,  whatever  may  be  his  liability  for 
the  residue.  The  value  of  the  stock  was  a  matter  for 
the  determination  of  the  court  from  all  the  facts  and  cir- 
cumstances of  the  case.  It  was  not  bound  to  take  the 
appellant's  statement  that  it  was  only  worth  twenty-five 
per  cent,  or  that  it  was  not  worth  anything.  The  court 
had  a  right  to  estimate  the  stock  at  the  value  placed 
upon  it  by  the  parties  in  making  the  deal. 

But  there  is  the  other  theory  that  Cox  was  not  to  pay 
for  the  switch  or  be  liable  for  it.  There  was  some  evi- 
dence tending  to  prove  this.  If  the  court  took  this  view 
and  allowed  the  appellee  $500  for  the  stock,  it  must  have 
been  because  the  court  fixed  the  value  of  the  stock  at 
only  $500. 

In  this  view  of  the  evidence,  we  can  not  say  that  the 
court  erred.  There  was  evidence  from  which  the  court 
had  a  right  to  find  as  it  did,  and  we  can  not  disturb  the 
finding. 

This  ruling  disposes  of  the  principal  questions  in- 
volved in  this  appeal.  There  is  some  complaint  by  ap- 
pellant that  the  finding  is  excessive.  What  we  have 
said  upon  the  sufficiency  of  the  evidence  will  indicate 
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our  views  on  this  subject  also.  The  appellant  also  com- 
plains of  some  rulings  in  the  admission  and  rejection  of 
testimony.  We  do  not  regard  these  minor  matters  of 
sufficient  importance  to  require  special  consideration. 
We  have  examined  all  questions  presented  and  find  no 
reversible  error. 

Judgment  affirmed. 

Filed  Feb.  19, 18d5. 


No.  1,360. 
Nave  et  al.  v,  Wilson. 


CovrrtLACT,— Futures, ^Margins. —Public  Policy,— U^  ander  the  guise  of 
a  contract  which  has  the  appearance  of  validity  upon  its  face,  the 
real  intention  is  merely  to  speculate  on  the  rise  and  fall  of  the 
market,  without  any  purpose  that  any  property  shall  be  delivered 
or  received,  but  with  the  understanding  that  at  the  appointed  time 
the  account  is  to  be  adjusted  by  paying  or  receiving  the  difference 
between  the  contract  and  the  current  price,  the  entire  contract  is 

.  illegal,  as  against  public  policy,  and  falls  under  the  condemnation  of 
the  law. 

Aqest.— Illegal  CoTUract.— Bight  of  Agent  to  Set  Up  Illegality, -^When 
He  May  or  May  Not  Do  So. — If  A  and  fi  enter  into  a  wagering  con- 
tract, and  B  pays  the  wager  to  C,  who  is  not  connected  with  the 
original  illegal  transaction  to  deliver  to  A,  A  can  recover  the  money 
in  an  action  against  0 ;  but  if  A  authorizes  C  to  enter  into  a  wager- 
ing contract  for  his  benefit,  with  authority  to  collect  and  account  to 
him  for  the  winnings,  and  C  enters  into  such  contract  in  his  own 
name  with  B,  and  the  wager  is  paid  by  B  to  0,  A  can  not  recover 
the  money  in  an  action  against  C. 

Phacticb. — Demurrer  to  Answer. — Assigning  the  Demurrer  to  Complaint 
was  Erroneously  Overruled. — Where  a  demurrer  addressed  to  an  an- 
swer has  been  overruled,  assigning  as  error  that  the  court  erred  in 
overruling  the  demurrer  to  the  complaint  presents  no  question 
concerning  the  sufficiency  of  the  answer. 

From  the  Fountain  Circuit  Court. 
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J.  E.  Schoonover,  A.  Schoonover,  J.  McCabe  and  E.  F. 
McCabe,  for  appellants. 

A.  A.  Rice,  W.  S.  Potter,  B.  K.  Elliott  and  W.  F.  El- 
liott, for  appellee. 

Davis,  J. — On  the  2d  of  September,  1891,  the  appellee 
commenced  this  action  against  appellants  on  a  note  ex- 
ecuted by  appellants  to  appellee  on  the  11th  day  of  Octo- 
ber, 1882.     The  appellants  answered  in  two  paragraphs. 

The  first  paragraph  is  a  general  denial. 

The  second  paragraph  is  as  follows: 

"The  defendants,  for  farther  answer  to  plaintiff's  com- 
plaint, allege  that  at  the  date  of  the  execution  of  the  note 
sued  on  herein  and  for  more  than  one  year  previous 
thereto,  the  defendants,  under  the  firm  name  and  style 
of  Nave,  Allen  &  Co.,  were  engaged  in  a  general  grain 
and  warehouse  business  in  Attica,  Indiana,  and  were 
also  engaged  in  speculating  in  grain,  such  as  wheat,  oats, 
corn  and  other  things,  on  what  is  commonly  called  mar- 
gins, options  or  futures,  by  which  they  gamed  upon  the 
future  price  of  such  articles,  and  paid,  or  secured  at  a 
future  day,  the  difference  between  the  price  of  the  article 
then  and  at  the  date  of  the  contract,  of  which  last 
named  business,  and  the  character  thereof,  the  plaintiff 
well  knew,  and,  with  such  knowledge,  engaged  with  de- 
fendants, the  said  Nave,  Allen  &  Co.,  to  make  deals  of 
said  character  for  him,  plaintiff,  in  the  name  of  said 
Nave,  Allen  &  Co.;  that  the  said  Nave,  Allen  <fe  Co.,  in 
pursuance  of  said  engagement,  and  under  the  authority 
and  direction  of  plaintiff,  made  numerous  deals  or  trades 
of  the  character  aforesaid,  for  plaintiff,  with  parties  op- 
erating upon  the  board  of  trade  in  the  city  of  Toledo, 
Ohio;  that  said  transactions  continued  from  the  17th 
day  of  February  to  the  11th  day  of  October,  1882,  the 
said  Nave,  Allen  &  Co.,  during  said  period  of  time,  mak- 
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ing  pretended  purchases  and  sales  of  grain  through  said 
board  of  trade,  for  plaintiff,  as  aforesad;  that  for  the 
purpose  of  aiding  said  Nave,  Allen  &  Co.  in  carrying  on 
said  transactions,  for  plaintiff,  as  aforesaid,  plaintiff, 
from  time  to  time,  paid  the  said  Nave,  Allen  &  Co.  sums 
of  money  aggregating  $700,  which  money  was  to  be  and 
was  used  as  margins  on  said  pretended  sales  and  purchases; 
that  at  the  time  of  the  making  of  all  and  each  and 
every  of  said  pretended  sales  and  purchases,  contracts 
and  transactions  it  was  mutually  understood  and  intended, 
by  all  the  parties  to  said  pretended  sales  and  purchases, 
contracts  and  transactions,  and  by  the  plaintiff,  that  the 
grain  with  reference  to  which  said  pretended  sales  and 
purchases,  contracts  and  transactions  were  made,  was  not 
to  be  paid  for  nor  to  be  delivered,  but  the  contract  was  to 
be  settled  and  adjusted  by  the  payment  of  the  difference 
in  price  at  the  date  of  making  such  contracts,  and  the 
adjustment  and  settlement  of  the  same;  if  the  price  should 
decline,  the  purchaser  was  to  pay  the  difference;  if  it 
should  rise  the  seller  was  to  pay  the  advance;  the  con- 
tract price  being  simply  the  basis  upon  which  to  calcu- 
late the  difference. 

On  the  11th  day  of  October,  1882,  all  of  said  trans- 
action having  been  closed,  settled  and  adjusted  in  manner 
and  form  agreed  upon  as  aforesaid,  and  none  of  said 
grain  having  been  paid  for  nor  delivered,  the  plaintiff 
and  the  said  Nave,  Allen  &  Co.  had  an  accounting  be- 
tween themselves  with  reference  to  said  speculating  con- 
tracts and  transactions,  as  aforesaid,  and  it  was  found 
that  upon  the  basis,  estimates  and  calculations  agreed 
upon  and  understood  by  them,  as  aforesaid,  and  the  al- 
lowance to  said  Nave,  Allen  &  Co.,  of  one-fourth  of  one 
per  cent,  as  their  compensation  for  transacting  said  busi- 
ness, as  aforesaid,  and  which  had  been  agreed  upon  at 
the  time  of  making  said  pretended  sales  and  purchases. 
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contracts  and  transactions,  that  there  was  due  plaintiff, 
growing  out  of  said  transactions,  as  aforesaid,  the  sum  of 
two  thousand  and  sixty *t wo  dollars  and  fifty  cents,  for 
which  sum  the  said  Nave,  Allen  &  Co.  executed  the  note 
sued  on  herein,  but  for  no  other  or  further  consideration 
whatever  than  on  account  of  said  pretended  sales  and  pur- 
chases, contracts  and  transactions,  as  aforesaid.  Where- 
fore defendants  demand  judgment  for  costs  and  all  other 
proper  relief." 

The  demurrer  of  appellee  to  this  paragraph  was  over- 
ruled and  a  reply  of  general  denial  filed.  A  trial  by 
jury  resulted  in  a  verdict  for  appellee  for  $2,675. 

Appellant's  motion  for  a  new  trial  was  overruled  and 
thereupon  judgment  was  rendered  on  the  verdict. 

The  error  assigned  by  appellants  is :  That  the  court 
erred  in  overruling  appellant's  motion  for  a  new  trial. 

The  only  cross-error  assigned  by  appellee  is : 

*'The  court  erred  in  overruling  the  demurrer  to  the 
complaint." 

Through  inadvertency,  counsel  have  evidently  made  a 
mistake  in  the  assignment  of  the  cross-error.  There 
was  no  demurrer  to  the  complaint.  The  only  adverse 
ruling  against  appellee  was  the  overruling  of  the  demur- 
rer to  the  second  paragraph  of  the  answer.  The  only 
question,  therefore,  presented  for  our  consideration 
arises  on  the  error  assigned  by  appellants. 

It  is  earnestly  contended  by  counsel  for  the  appellants 
that  the  verdict  of  the  jury  is  not  sustained  by  the  evi- 
dence. 

We  have  carefully  read  the  evidence,  in  the  light  of 
the  argument  of  counsel,  and  can  not  escape  the  conclu- 
sion that  it  proves  in  substance  and  without  conflict  the 
material  averments  contained  in  the  answer.  It  clearly 
appears  that  appellee  started  out  with  the  intention  of 
gambling  on  the  price  of  grain,  and  employed  appel- 
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lants  as  instruments  through  which  to  accomplish  his 
designs;  that  the  deals  were  what  are  known  among 
grain  speculators  as  option  deals  or  deals  on  margins, 
and  that  the  transactions  in  this  case  did  not  contemplate 
any  actual  delivery  of  the  grain,  and  that  appellee  had 
the  right,  without  delivery  of  the  grain,  to  close  the  re- 
spective deals  at  any  time,  and  when  a  deal  was  closed 
the  difference  in  the  cost  price  and  the  selling  price  was 
either  deducted  or  credited  to  appellee's  account,  which- 
ever side  the  difference  was  on.  No  arrangement  was 
made  between  appellants  and  appellee  as  to  whose  name 
should  be  used  in  making  the  deals,  nor  with  or  through 
whom  such  deals  should  be  made ;  that  the  transactions 
were  conducted  by  appellants  in  their  firm  name  through 
commission  men  at  Toledo  and  other  points.  The  trans- 
actions were  not  severable  into  stages  or  parts,  but  were 
a  whole,  including  the  betting  on  the  price  of  grain  and 
accounting  to  appellee  for  the  profits  realized.  In  order 
that  appellee's  action  in  the  matter  could  avail  him  any- 
thing, it  was  necessary,  under  the  circumstances,  that 
appellants  should  not  only  make  wagers,  but  that  they 
should  also  collect  the  gains.  Appellee  did  not  know  with 
whom  or  where  the  deals  were  being  made,  and  he  was 
not  known  in  the  transaction  by  the  commission  men  at 
Toledo.  Appellee  must,  of  necessity,  under  the  circum- 
stances disclosed  by  the  evidence,  have  looked  to  appel- 
lants, and  to  no  one  else,  for  an  accounting.  The  appel- 
lants were,  for  appellee,  necessary  parties  to  each  and 
every  part  of  the  transactions. 

Now  what  is  the  law  applicable  to  this  state  of  facts? 
The  rule,  as  stated  by  Judge  Mitchell  in  Sondheim  v. 
Oilbert,  A88*nee,  117  Ind.  71,  is  as  follows: 

"While  contracts  for  the  sale  of  property  to  be  deliv- 
ered in  the  future  are  valid,  when  the  parties,  or  either 
one  of  them,  actually  contemplate  a  delivery  of  the  sub- 
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ject  matter  of  the  contract,  yet  if,  under  the  guise  of  a 
contract  which  has  the  appearance  of  validity  upon  its 
face,  the  real  intention  is  merely  to  speculate  on  the  rise 
or  fall  of  the  market,  without  any  purpose  that  any  prop- 
erty shall  be  delivered  or  received,  but  with  the  under- 
standing that  at  the  appointed  time  the  account  is  to  be 
adjusted  by  paying  or  receiving  the  difference  between 
the  contract  and  the  current  price,  then  the  whole  con- 
tract is  illegal,  as  against  public  policy,  and  falls  under 
the  condemnation  of  the  law.'*  Davis  v.  Davis,  119  Ind. 
611;  Whitesides  v.  Hunty  97  Ind.  191;  RooIy.  Stevenson's 
Admt.,  24  lud.  115;  Daniels  v.  Barney,  22  Ind.  207. 
In  Harevy  v.  Merrill,  150  Mass.  1,  the  court  says: 
*'It  is  now  settled  here,  that  contracts  which  are  void 
at  common  law,  because  they  are  against  public  policy, 
like  contracts  which  are  prohibited  by  statute,  are  illegal 
as  well  as  void.  They  are  prohibited  by  law  because  they 
are  considered  vicious,  and  it  is  not  necessary  to  impose 
a  penalty  in  order  to  render  them  illegal.  Bishop  v.  Pal- 
mer, 146  Mass.  469;  Gibbs  v.  Consolidated  Gas  Co.,  130 
U.  S.  396.  The  weight  of  authority  in  this  country  is, 
we  think,  that  brokers  who  knowingly  make  contracts 
that  are  void  and  illegal  as  against  public  policy,  and 
advance  money  on  account  of  them  at  the  request  of  their 
principals,  can  not  recover  either  the  money  advanced  or 
their  commissions,  and  we  are  inclined  to  adopt  this  view 
of  the  law.  Embrey  v.  Jemeson,  131  U.  S.  336,  ubi 
mpra,  and  the  other  cases  there  cited." 

Counsel  for  appellee  do  not  controvert  the  legal  pro- 
position enunciated  in  the  authorities  hereinbefore  cited 
but  deny  their  application  to  this  case.  They  insist  that 
appellants  were  the  appellee's  agents.  Counsel  then  say: 
"And  we  affirm  the  law  to  be,  that  when  a  principal  in 
carrying  on  an  illegal  businees,  by  or  through  an  agent, 
and  money  arising  from,  or  growing  out  of  the  illegal 
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business,  comes  into  the  hands  of  the  agent  for  his 
principal,  that  the  illegal  business  is  ended  and  the  agent 
must  account.  And  that  his  obligation  to  account  is  in 
no  wise  connected  with  the  illegal  business." 

The  general  rule  is  well  settled  that  where  an  agent 
receives  money  for  the  use  of  his  principal,  he  can  not 
be  heard  to  say  when  called  to  account  that  the  trans, 
action  between  the  principal  out  of  which  the  money 
grew  was  illegal. 

In  this  case,  however,  if  it  is  conceded  that  the  rela- 
tion of  principal  and  agent  existed  between  appellants 
and  appellee,  the  principal  and  the  agents  were  so  in- 
timately connected  wit^  the  illegal  business  in  promot- 
ing and  carrying  it  foward  that  they  all  became  tainted 
with  the  vice  of  the  business.  In  the  language  used  in 
Lemon  v.  Grosskopf,  99  Am.  Dec.  58.  "It  was  as  well  a 
part  of  his  agency  to  receive  and  account  for  the  money 
as  to  sell  the  tickets."  In  this  case  it  was  as  well  a  part 
of  the  agency  of  appellants  to  receive  and  account  for 
the  profits  as  it  was  to  make  the  deals.  In  this  connec- 
tion we  quote  from  the  decision  in  Pearce  v.  Foote,  113 
111.  228,  as  follows: 

"The  agreement,  as  the  trial  court  was  authorized  to 
find  it,  is,  that  Hooker  &  Co.,  contracted  to  give  plaint- 
iff the  privilege  to  deal  in  options  with  or  through  them, 
and,  if  there  was  a  loss,  plaintiff  was  to  pay  it  to  them, 
and  'if  there  was  a  gain,'  Hooker  &  Co.,  were  to  pay  it 
to  plaintiff,  and  for  their  services  they  were  to  be  paid  a 
commission.  The  suggestion  that  Hooker  &  Co. ,  merely 
acted  as  agents  for  the  plaintiff  in  these  unlawful  trans- 
actions may  be  rejected  at  once  as  having  nothing  in  its 
support.  There  is  and  can  be  no  such  thing  as  agency 
in  the  perpetration  of  crimes  or  misdemeanors,  or,  indeed, 
in  the  doing  of  any  unlawful  act.  All  persons  actively 
participating  are  principals." 


NOVEMBER  TERM,  1894.  45 

Nave  et  al,  v.  Wilson. 

See,  also,  Flagg  v.  Baldwin^  38  New  Jersey  Eq.  219; 
Rwhizhy  v.  DeHaven,  97  Pa.  St.  R.  202. 

Counsel  for  appellee  rely  on  the  following  cases  to  sup- 
portjtheir  position:  Wright  v.  Hughes^  13  Ind.  109;  City 
of  Indianapolis  v.  Skeen,  17  Ind.  628;  United  States  Ex- 
press Co.  v.  Lucas,  36  Ind.  361. 

The  cases  cited,  as  we  view  them,  do  not  sanction  the 
recovery  of  the  money  in  controversy  by  legal  proceed- 
ings. In  those  cases  there  had  been  some  unintentional 
omissions  in  an  honest  effort  to  comply  with  the 
law  while  in  this  case  there  was  no  unintentional 
omission  in  an  honest  effort  to  comply  with  the  law; 
but,  on  the  contrary,  the  appellee  engaged  with  and 
through  the  appellants  in  a  gambling  enterprise,  which 
is  held  by  the  law  to  be  illegal  and  void  as  against  pub- 
lic policy,  because  of  its  vicious  and  demoralizing  tend- 
encies. In  cases  of  the  class  last  cited,  to  hold  that  the 
agent  is  not  bound  to  account  for  the  money  received  by 
him  would  be  to  sanction  acts  of  the  grossest  dishonesty 
and  bad  faith  on  the  part  of  the  agent  without  the  ac- 
complishment of  any  benefit  to  any  one  or  to  the  public; 
but  in  cases  of  the  class  of  the  one  now  under  consider- 
ation, for  the  courts  to  hold  that  one  of  the  parties  who 
enters  into  a  gambling  transaction  through  another  can 
recover  the  winnings,  on  the  theory  that  the  relation  of 
principal  and  agent  exists,  would  be  to  encourage  vicious 
and  demoralizing  practices. 

In  other  words  I  apprehend  the  rule  to  be  this,  if  A 
and  B  enter  into  a  wagering  contract,  and  B  pays  the 
wager  to  0,  who  was  not  connected  with  the  original 
illegal  transaction,  to  deliver  to  A,  he  can  recover  the 
money  in  an  action  against  C,  or  where,  in  an  honest  ef- 
fort to  comply  with  the  law,  there  has  been  an  uninten- 
tional omission  which  renders  the  transaction  illegal 
and  there  is  no  moral  turpitude,  as  the  result  of  which. 
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money  belonging  to  the  principal  comes  into  the  handa 
of  the  agent  the  principal  can  recover  it,  because  to  re- 
quire the]  agent  to  account  for  the  money  would  not 
sanction  the  original  illegal  transaction,  but  where  A 
authorizes  and  directs  C  to  enter  into  wagering  contracts 
for  his  benefit  with  authority  to  collect  and  account  to 
him  for  the  winnings,  and  C  enters  into  such  wagering 
contract  in  his  own  name  with  B  and  the  wager  is  paid 
by  B  to  C,  A  can  not  recover  the  money  in  an  action 
against  C,  because  all  the  parties  are  in  pari  delicUy 
throughout  the  entire  illegal  transaction  from  its  incep- 
tion to  its  conclusion,  and  to  hold  that  A  could  recover 
would  encourage  vicious  and  demoralizing  practices.  It 
is  true  the  act  of  the  appellants  in  refusing  to  pay  the 
money  in  controversy  to  appellee  is  not  to  be  com- 
mended. It  may  be  conceded  that  the  money  won  on 
the  wagers  did  not  belong  to  them  and  that  they  have 
no  right,  either  legal  or  moral,  to  retain  it.  This,  how 
ever,  does  not  authorize  the  court  in  rendering  judg- 
ment in  favor  of  appellee  against  appellants  for  the 
money  so  withheld.  In  all  such  cases,  as  the  one  here 
presented,  the  law  as  we  understand  it  leaves  the  parties 
where  it  finds  them. 

See  State  v.  Tumey,  81  Ind.  559;  R^ed  v.  Dougan,  54 
Ind.  306. 

Judgment  reversed  with  instruction  to  sustain  appel- 
lants' motion  for  a  new  trial. 

Filed  Nov.  22,  1894;  petition  for  rehearing  overruled  Feb.  7, 1895. 
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No.  1,301. 
The  Citizens'  Street  Railway  Company  v,  Lowe, 

NiOLiOKMCS. — Pleading,  Sufficiency. — Failure  to  Allege  Specific  Facts. — 
When  the  complaint  characterizes  the  act  from  which  the  injury  is 
charged  to  have  resulted  as  having  been  done  negligently,  it  is  suf- 
ficient lor  demurrer  without  alleging  the  specific  fact  or  facts  con- 
stituting the  negligent  act. 

Same. — Bunning  Car  Against  Wagon,  Sufficiency  of  Allegation. — More 
Specific. — In  an  action  for  damages  occasioned  by  running  a  street 
railway  car  against  plaintiff's  wagon,  whereby  plaintiff  was  injured, 
the  complaint  is  sufficient  to  withstand  a  demurrer  if  it  be  alleged 
that  the  motorman  ''negligently  ran  said  car  against  the  wagon." 
If  the  defendant  desired  a  more  specific  allegation  on  this  point  he 
should  move  the  court  that  it  be  so  made. 

Bteeet  Railway. — Motorman,  When  Must  Stop  Car. — Frightened  Horse 
and  Vehicle  on  Track. — A  motorman  may  usually  presume,  when  he 
sees  a  horse  and  vehicle  approaching,  that  the  driver  will  not  at- 
tempt to  cross  the  track  in  front  of  the  moving  car  or  otherwise 
come  so  near  as  to  cause  a  collision ;  but  when  such  motorman  sees 
that  the  horse  is  frightened  and  the  vehicle  to  which  he  is  attached 
in  front  of  the  car  upon  the  same  track,  and  that  the  occupants  of 
the  vehicle  are  in  apparent  peril,  due  care  requires  that  the  car  be 
stopped  if  it  is  possible  to  do  so. 

Baub. — Motorman  Seeing  Uncontrollable  Animal  on  Track. — Slackening 
Speed. — If  a  motorman  perceive  a  horse  attached  to  a  vehicle  on  the 
track  in  front  of  the  car  at  some  distance  is  uncontrollable,  and 
may  result  in  a  collision,  he  must  place  the  motive  power  of  the  car 
under  his  control  to  such  an  extent  that  the  car  can  be  easily  stopped 
if  necessary. 

Judicial  Notice. — Bearing  Child,  Profit  to  Parent. — ^The  court  can  not 
take  judicial  notice  that  there  is  no  financial  profit  in  bringing  up 
to  manhood  a  child  eleven  years  of  age. 

From  the  Hamilton  Circuit  Court. 

W.  H.  Latta,  A.  L.  Mason,  W.  H.  H.  Miller,  F.  Winter 
and  J.  B.  Elam,  for  appellant. 

J.  M.  Bailey^  W.  J.  Beckett  and  W.  S.  Doan,  for  ap- 
pellee. 

Reinhard,  J. — ^This  action  was  instituted  by  the  ap- 
pellee against  the  appellant,  a  street  railway  company  in 
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the  city  of  Indianapolis,  for  the  alleged  negligent  killing 
of  appellee's  son,  eleven  years  old,  who,  at  the  time,  was 
riding  in  an  open  vehicle,  drawn  by  one  horse,  in  com- 
pany with  two  other  persons,  one  of  whom  was  the 
driver. 

The  court  overruled  a  demurrer  to  the  amended  com- 
plaint, and  this  ruling  constitutes  the  first  error  assigned 
and  discussed. 

It  is  averred,  in  the  complaint,  that  the  appellant 
owned  and  was  operating  a  street  railroad  in  the  city  of 
Indianapolis,  Indiana,  one  division  of  which  was  oper- 
ated and  maintained  upon  Massachusetts  avenue,  extend- 
ing northeast  and  southwest  through  the  northern  part  of 
said  city;  that  said  avenue  was,  at  the  time  of  the  per- 
formance of  the  negligent  acts  complained  of,  and  for 
twenty  years  prior  thereto,  one  of  the  most  traveled 
thoroughfares  for  buggies,  carriages  and  other  convey- 
ances and  vehicles  in  said  city;  that  horses  and  convey- 
ances were  constantly  and  continuously  passing  and  re- 
passing through  said  street  or  avenue;  that  appellant 
had  constructed  and  maintained  in  said  street,  at  said 
time,  a  double  track,  covering  the  entire  center  part  of 
said  street,  the  width  or  space  occupied  by  said  tracks 
being  equal  to  or  greater  than  the  space  between  said 
tracks  and  the  sidewalk  along  said  avenue;  that  said 
double  tracks  extended  from  between  and  beyond  Dela- 
ware street  on  the  southwest  and  East  street  on  the  north- 
east,  said  last  named  street  extending  north  and  south 
through  said  city;  that  appellant  had  constructed  its 
said  double  tracks  or  rails  so  that  the  inner  flange  or 
projection  of  the  same  was  fiat,  and  about  three 
inches  in  width,  said  rails  being  especially  con- 
venient for  the  easy  and  comfortable  passage  of  carriages, 
buggies  and  other  conveyances,  and  prepared  and 
constructed  as  aforesaid  to  facilitate  travel  thereon;  that 
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the  distance  between  the  rails  on  each  track  was  about 
the  width  of  an  ordinary  conveyance,  and  the  general 
public  had  for  about  twenty  years,  in  passing  over  and 
upon  said  avenue,  driven  their^ vehicles  and  conveyances 
upon  the  rails  of  said  tracks  with  the  knowledge,  consent 
and  permission  of  the  appellant;  that  at  the  time  men- 
tioned, by  reason  of  the  condition  of  said  avenue  between 
said  tracks  and  the  sidewalks  along  said  avenue,  on 
either  or  both  sides  of  said  tracks  and  extending  from 
and  between  said  Delaware  and  East  streets,  said  avenue 
was  not  in  a  condition  to  be  used  and  was  not  used  by 
the  traveling  public;  that  said  avenue,  between  the  last 
named  streets,  except  the  space  occupied  by  the  tracks, 
was  torn  up,  rough  and  uneven,  and  unfit  and  danger- 
ous for  travel,  and  had  been  abandoned  by  the  general 
public  as  a  highway  for  the  time  being,  owing  to  the  ex- 
cavations made  therein  by  said  city  preparatory  to  im- 
proving the  same;  that  said  tracks  of  appellant  were  used 
by  the  traveling  public  in  passing  to  and  fro  in  buggies, 
carriages  and  other  conveyances,  from  the  central  part 
of  the  city  to  the  north  and  southeast  part  thereof,  and 
were  the  sole  and  only  driveway  between  said  Delaware 
and  East  streets  along  said  avenue,  and  that  the  public 
generally  used  said  tracks  continuously  as  a  driveway, 
with  the  knowledge,  consent  and  permission  of  the  ap- 
pellant; that  the  street  known  as  New  Jersey  street  ex* 
tends  north  and  south,  and  the  street  known  as  Michi* 
gan  street  extends  east  and  west  through  said  city,  and 
meet  and  intersect  each  other  at  an  angle  of  ninety  de- 
grees at  a  point  one  square  west  of  where  said  East  street 
meets  and  intersects  said  avenue;  that  at  the  crossing  of 
New  Jersey  and  Michigan  streets,  aforesaid,  there  was 
placed  an  obstruction  or  fence  across  said  streets  to  pre- 
vent any  person  from  driving  on  to  said  avenue  from 
Vol.  12—4 
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either  side  thereof,  off  either  of  the  last  above  named 
streets;  that  said  obstruction  or  fence  had  stood  in  the 
position  and  for  the  purpose  aforesaid  continuously  and 
uninterruptedly  for  at  least  two  weeks,  and  stood  in  said 
position  and  place  at  the  time  of  the  occurrence  of  the 
accident  and  injury  hereinafter  related,  and  that  at  that 
time  the  facts  already  recited  were  well  known  to  the  ap- 
pellant. 

Appellee  further  alleges  that  on  the  20th  day  of  July, 
1892,  his  little  son  and  servant  Frank  P.  Lowe,  a  boy 
eleven  years  old,  erf  bright  mind  and  intelligence  and  of 
a  strong  and  healthy  constitution,  without  fault  or  neg- 
ligence on  the  part  of  appellee,  or  said  Frank's  mother, 
or  said  Frank  himself,  and  without  fault  or  negligence 
on  the  part  of  those  in  whose  care  and  custody  he  was 
left  by  the  appellee,  came  upon  said  Massachusetts 
avenue  at  said  East  street,  and  without  fault  or  negli- 
gence on  the  part  of  any  of  the  above  named  persons, 
was  riding  in  an  open  vehicle  or  conveyance  drawn  by 
a  gentle  and  trusty  horse,  southwest  on  said  avenue, 
and  was  upon  the  north  track  of  appellant's  said  rail- 
road approaching  one  of  the  appellant's  cars,  with  due 
care  and  caution,  upon  the  opposite  or  south  track  of 
said  railroad,  said  car  being  drawn  and  propelled  at  the 
time  with  electricity,  as  a  motor  power,  and  said  car  was 
approaching  appellee's  said  son  Frank;  that  said  Frank 
was  approaching  from  the  north  east,  the  aforesaid 
crossing  at  the  intersection  of  New  Jersey  and  Michigan 
streets  with  said  avenue,  with  due  care  and  caution  at 
the  time  appellant's  said  cars  were  approaching  said 
crossing  from  the  southwest;  that  appellant's  said  cars 
were  then  under  the  exclusive  control  and  management 
of  appellant's  servants  and  employes,  while  approaching 
said  crossing,  as  aforesaid,  and  when  the  injury  to  ap- 
pellee's said  son  Frank  occurred,  as  hereafter  complained 
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ofy  ''and  said  cars  were  being  negligently  run  and  man- 
aged by  said  defendant's  servant,  and  by  reason  of  the 
negligent  management  of  said  defendant's  car,  as  afore- 
saidy  the  horse  attached  to  the  vehicle  in  which  the  said 
Frank  was  riding  became  frightened  and  unmanageable 
as  aforesaid,  and  was  in  plain  view  of  said  car,  and  said 
defendant  could  see  and  observe  the  condition  of  said 
horse  and  the  peril  of  said  Frank  for  a  long  distance 
from  said  car  and  in  front  of  the  same,  to  wit:  Three 
hundred  (300)  feet,  and  while  the  said  horse  was  in  the 
frightened  and  unmanageable  condition,  as  aforesaid, 
defendants  did  negligently  approach  said  horse,  thereby 
so  frightening  said  horse  that  it  turned  to  the  left  and 
across  the  track  upon  which  said  car  was  negligently  ap- 
proaching, and  defendant  negligently  ran  said  car  against 
tiie  wagon  in  which  said  Frank  was  riding,"  etc. 

The  remaining  portion  of  the  complaint  relates  to  the 
injury  inflicted  and  the  damages  sustained. 

Assuming,  as  we  must  from  the  averments  of  the  com- 
plaint, that  the  conveyance  in  which  the  appellee's  de- 
cedent and  son  was  riding  was  properly  on  the  north 
track  of  the  appellant's  road,  the  question  is  whether 
the  complaint  charges  any  act  of  negligence  on  the  part 
of  the  appellant  or  its  servants.  It  is  not  shown  in  the 
complaint  that  the  horse  and  vehicle  were,  at  the  time 
the  horse  became  frightened,  across  the  track  in  front  of 
appellant's  car.  The  mere  fact  that  the  horse  appeared 
frightened  and  unmanageable  at  a  distance  of  three  hun- 
dred feet  from  the  car,  and  that  the  motorman  could  see 
and  observe  his  condition,  would  not  of  itself  be  a  suffi- 
cient reason  why  the  appellant  was  in  duty  bound  to 
stop  the  car  until  the  horse  and  vehicle  had  passed 
safely.  But  the  fact  that  the  motorman  could  see  the 
condition  of  the  horse  and  conveyance,  and  must,  there- 
fore, have  known  the  peril  of  those  riding  in  the  ve- 
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hide,  is  sufficient  to  place  such  motorman  on  his  guard 
and  to  require  him  to  place  the  motive  power  of  his  car 
under  his  control  to  an  extent  that  the  car  could  be 
easily  stopped  if  necessary.  The  act  of  negligence 
charged  in  the  complaint  is  the  running  of  the  car 
against  the  wagon  while  the  same  was  across  the  track 
in  front  of  him.  It  is  not  shown  what  distance  the  horse 
and  vehicle  were  in  front  of  the  car  when  the  negligent 
act  of  running  the  car  against  the  wagon  began,  but  if 
the  motorman  negligently  approached  and  ''negligently 
ran  said  car  against  the  wagon/'  he  must  have  been  a 
sufficient  distance  from  the  walgon  to  have  averted  the 
collision  if  he  had  used  proper  care.  It  is  true  theaver- 
ment  of  the  negligent  act  here  is  somewhat  indefinite. 
Whether  the  horse  was  frightened  by  the  sounding  of  the 
gong,  or  the  noise  of  the  wheels,  or  the  rapid  speed  of  the 
car,  is  not  averred,  and  we  may,  therefore,  conclude  that 
there  is  no  sufficient  averment  of  negligence  in  the  act 
of  causing  the  horse  to  become  frightened.  But,  assum- 
ing that  the  appellant  or  its  servant,  the  motorman,  was 
not  guilty  of  any  negligence  in  that  respect,  there  still 
remains  the  allegation  that  he  ''negligently  ran  said  car 
against  the  wagon,"  and  it  was  this  act  which  consti- 
tuted the  immediate  cause  of  the  death  of  appellee's  son. 
It  is  this  latter  averment  in  which  the  gist  of  the  negli- 
gence charged  is  found.  It  is  indefinite,  we  must  grant, 
in  failing  to  set  forth  the  specific  facts  of  the  negligent 
act,  but  this  is  no  ground  for  a  demurrer. 

Had  the  appellant  moved  to  make  the  complaint  more 
specific  in  this  respect,  the  court  would,  doubtless,  have 
sustained  the  motion,  or,  if  not,  thfe  appellant  could  have 
had  such  ruling  reviewed  on  appeal.  But  indefiniteness 
of  the  character  indicated  will  not  render  the  complaint  so 
defective  that  it  must  go  down  before  a  demurrer  based 
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upon  the  ground  that  such  complaint  fails  to  state  a 
cause  of  action. 

The  rules  of  good  pleading,  perhaps,  required  the 
draftsman  of  the  complaint  before  us  to  set  forth  with 
certainty  the  facts  underlying  the  negligent  act  charged^ 
such  as  the  distance  the  car  was  from  the  horse  when 
the  latter  entered  upon  the  track  on  which  the  car  was 
running,  and  other  facts  showing  that  the  motor  could 
have  been  stopped  after  the  horse  and  vehicle  must  have 
been  seen  by  the  motorman  to  be  on  the  track  in  front 
of  him.  But  these  facts  would  only  serve  to  demon- 
strate more  particularly  that  the  act  complained  of — 
the  act  of  running  the  car  against  the  vehicle — was 
negligent,  and  as  it  was  already  characterized  as  such, 
the  particulars  in  which  it  was  negligent  are  not  essen- 
tial to  the  statement  of  the  cause  of  action,  though 
they  may  have  become  so  to  satisfy  a  motion  to  make 
more  specific. 

In  Cincinnati,  etc.,  R.  R.  Co.  v.  Chester,  57  Ind.  297, 
the  averment  was  that  the  plaintiff  was  injured  without 
any  fault,  carelessness  and  negligence  on  his  part, while  a 
passenger  on  defendant's  train  in  the  car  in  which 
he  was  riding,  which  was,  by  the  negligence  of  the 
defendant,  her  agents  and  employes,  thrown  from  the 
track.  The  averments  of  negligence  in  that  case  were 
no  more  specific  than  those  here,  but  the  court  held  that 
the  complaint  was  sufficient  to  withstand  the  demurrer, 
although  not  sufficient  to  withstand  the  motion  to  make 
more  specific. 

It  has  been  repeatedly  held  by  the  courts  in  this  State 
that  when  the  complaint  characterizes  the  act  from  which 
the  injury  is  charged  to  have  resulted  as  having  been 
done  negligently,  the  complaint  is  sufficient  upon  de- 
murrer without  alleging  the  specific  fact  or  facts  consti- 
tuting the  negligent  act.     Anderson  v.  Scholey,  114  Ind. 
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553;  Louisville,  etc.,  R.  W.  Co.  v.  Jones,  108  Ind.  551; 
Pittsburgh,  etc.,  R.  W.  Co.  y.  Hixon,  110  Ind.  225;  Brook- 
ville,  etc..  Turnpike  Co.  v.  Pumphrey,  59  Ind.  78;  Coal 
Bluff  Mining  Co.  v.  Watts,  6  Ind.  App.  347;  Ohio  etc., 
R.  W.  Co.  V.  Craycraft,  5  Ind.  App.  335. 

In  the  case  last  cited  the  complaint  charged  ''that  the 
defendant,  without  any  fault  or  negligence  on  plaintiff's 
part,  negligently  and  wrongfully  ran  its  train  over  and 
upon  the  plaintiff 's  brown  horse  mule."  In  that  case 
it  was  held  that  the  averment  was  sufficient  to  withstand 
even  a  motion  to  make  more  specific. 

In  the  case  at  bar  the  gist  of  the  action  is  negligence 
in  running  the  appellant's  car  against  the  vehicle  while 
it  and  the  horse  attached  to  it  were  on  the  track  in  front 
of  the  car,  and  in  a  condition  of  great  peril  to  the  occu- 
pants of  the  vehicle,  which  must,  by  the  exercise  of  rea- 
sonable diligence,  have  been  known  to  the  appellant's 
servant  operating  the  car.  Ordinarily,  it  is  true,  a  mo- 
torman  operating  an  electric  motor  car,  who  sees  a  horse 
and  vehicle  approaching,  has  a  right  to  assume  that  the 
driver  will  not  attempt  to  cross  the  track  in  front  of  the 
moving  car  or  otherwise  come  so  near  as  to  cause  a  col- 
lision, but  rather  that  he  will  avoid  the  same.  But  when 
the  motorman,  or  those  in  charge  of  the  car,  see  the 
frightened  horse  and  the  vehjple  to  which  he  is  attached 
in  front  of  such  car  upon  the  same  track,  and  that  the 
occupants  of  the  conveyance  are  in  apparent  peril,  due 
care  requires  that  the  car  be  stopped  if  it  is  possible  to 
do  so.  In  such  a  case  it  is  required  of  those  in  charge 
of  the  motor  to  slacken  the  speed,  and  if  necessary,  to 
avoid  injury,  to  stop  the  car  entirely.  Muncie  Street  R. 
W.  Co.  V.  Maynard,  5  Ind.  App.  372;  Ellis  v.  Boston, 
etc.,  R.  R.  Co.  (Mass.),  35  N.  E.  Rep.  1127;  Benjaminv. 
Holyoke  Street  R.  W.  Co.  (Mass.),  35  N.  E.  Rep.  95; 
Marion  Street  R.  R.  Co.  v.  Carr,  10  Ind.  App.  200. 
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We  think  the  averment  that  the  appellant  negligently 
ran  the  car  against  the  wagon  is  a  sufficient  charge  of 
negligence  when  construed  in  connection  with  the  other 
averments  in  the  complaint. 

The  argument  of  the  appellant's  learned  counsel  upon 
the  question  of  the  sufficiency  of  the  complaint  would  be 
a  very  potent  one  had  there  been  a  motion  to  make  more 
specific,  but  in  view  of  the  rule  heretofore  referred  to,  we 
are  of  opinion  that  appellant  has  not  succeeded  in  es- 
tablishing any  error  in  connection  with  the  ruling  of 
the  lower  court  upon  the  demurrer. 

The  only  remaining  assignment  of  error  calls  in  ques- 
tion the  sufficiency  of  the  evidence  to  support  the  verdict 
of  the  jury. 

There  was  evidence  tending  to  prove  all  the  averments 
of  the  complaint. 

Appellant's  counsel  contend  that  the  evidence  does  not 
tend  to  show  that  the  horse  was  on  the  track  in  front  of 
the  car  until  just  a  moment  before  the  car  ran  against  the 
wagon.  But  we  interpret  the  evidence  differently. 
James  Hale  testified  that  he  was  in  the  wagon  with  the 
appellee's  son,  and  the  driver,  when  the  injury  occurred. 
He  stated  that  the  horse  became  frightened  from  the  re- 
peated sounding  of  the  gong  about  three  hundred  feet 
from  the  car,  and  that  when  the  horse  ''jumped  from  the 
track"  the  car  was  about  two  hundred  feet  away.  He 
also  testified  that  after  the  horse  began  to  jump  he  kept 
going  from  one  side  to  the  other,  and  kept  going  faster 
all  the  time  for  about  thirty  feet;  that  when  about  two 
hundred  feet  from  the  car  he  turned  across  the  track,  and 
that  before  the  car  struck  the  wagon  the  horse  had  turned 
around  on  the  track. 

Jacob  Demmy,  the  driver,  testified  that  when  he  got 
near  Michigan  street  he  saw  the  car  coming,  which  he 
supposed  was  then  about  two  hundred  and  seventy-five 
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feet  away,  and  that  the  horse  commenced  jumping  from 
one  side  to  the  other,  making  lunges,  backward  and  for- 
ward,* which  the  horse  kept  up  while  the  car  was  ap- 
proaching; that  the  motorman  was  ringing  the  bell,  and 
continued  to  do  so  until  the  car  got  within  twenty  or 
thirty  feet  of  the  wagon,  when  he  turned  right  around  on 
the  up  track,  and  ran  up  northeast  right  in  front  of  the 
motor  car. 

There  was  other  testimony  of  a  similar  character,  but  we 
see  no  benefit  in  setting  it] forth  here.  Enough  has  been 
cited  to  show  that  the  engineer  in  charge  of  the  motor 
was  in  a  position  to  see  the  peril  of  those  riding  in  the 
wagon  to  which  the  frightened  horse  was  attached,  long 
enough  before  the  collision  to  have  avoided  it,  with  due 
care.  Had  he  slackened  the  speed  of  the  car  when  he 
must  first  have  seen  the  horse's  actions,  he  could  doubt- 
less have  stopped  the  car  after  the  horse  jumped  across, 
to,  and  upon,  the  south  track  in  front  of  the  car.  At  least 
the  jury  had  sufficient  evidence  from  which  they  could 
draw  such  an  inference,  and  the  verdict  having  met  the 
approval  of  the  trial  court,  we  can  not  say  that  there  is 
no  evidence  for  it  to  stand  upon. 

Nor  do  we  think  the  driver  can  be  charged  with  con- 
tributory negligence,  even  if  such  negligence  could  be 
imputed  to  the  appellee's  decedent — a  question  we  need 
not  decide.  See,  however,  Tovm  of  Knighistown  v.  Mu8' 
grove f  116  Ind.  121;  Town  of  Nappanee  v.  Ruckman,  7 
Ind.  App.  361. 

The  facts  alleged,  with  reference  to  the  condition  of 
the  street  and  the  habits  of  the  general  public  in  using 
the  tracks  with  vehicles,  etc.,  were  substantially  proved, 
and  they  showed  a  sufficient  excuse  for  the  occupancy  of 
the  north  track  by  the  driver.  It  does  not  appear  that 
he  did  anything  that  an  ordinarily  prudent  man  would 
not  have  done  under  like  circumstances. 
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The  final  contention  of  appellant's  counsel  is  that  the 
damages  are  excessive. 

The  amount  assessed  by  the  jury  was  $1,300.  Coun- 
sel ask  us  to  decide  that  there  is  no  financial  profit  in 
bringing  up  a  child,  and  especially  in  a  city,  and  with- 
out a  home.  Of  this,  however,  we  can  not  take  judicial 
cognizance.  We  suppose  there  may  be  a  pecuniary  profit 
in  rearing  a  boy  to  manhood  under  some  conditions  and 
circumstances.  The  jury  had  before  them  sufficient  evi- 
dence to  authorize  them  to  determine  the  question  as  they 
did,  and  we  can  not  say  that  they  transcended  their  pre- 
rogative in  this  respect. 

Judgment  affirmed. 

Filed  Dec.  11, 1S94;  petition  for  a  reheaiing  overraled  Feb.  19, 1805. 


No.  835. 
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Contributory  Neoligbncb. — Facts  Showing. — Allegations  of  Freedom 
from  Fault, — Where  the  facts  pleaded  show  contributory  negligence 
on  the  plaintiff's  part  they  will  overcome  the  general  allegations 
of  freedom  on  his  part  from  fault. 

Plbadino. — Theory  of  Pleading,  How  Determined. — Single  Fact  Over' 
turning. — In  determining  the  theory  of  a  pleading  its  general 
scope  and  tenor  must  be  considered,  and  not  merely  fragmentary 
statements ;  and  although  a  single  fact  alleged  may  overthrow  a 
pleading  on  one  theory,  yet  it  may  be  insufficient  to  overturn  it  on 
another  theory. 

SAm,— Theory  t  How  Facts  Considered  inBelation  Thereto.— Inconsistent 
Facts. — When  the  theory  of  a  pleading  is  settled,  any  fact  alleged 
that  18  pertinent  to  that  theory  may  be  considered  in  connection 
with  the  other  facts  pleaded  which  are  pertinent  to  such  theory,  in 
determining  the  sufficiency  of  the  facts  pleaded  to  constitute  a  cause 
of  action  or  defense ;  and  when  two  facts  are  pleaded,  both  of  which 
are  pertinent  to  the  theory  of  the  pleading,  and  one  is  inconsistent 
with  the  other,  that  one  which  is  strongest  against  the  pleader 
must  be  accepted  as  overcoming  that  one  most  favorable  to  him. 

Mastsr  and  Servant. — Assumption  of  Bisks, — A  person  entering  in- 
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to  another's  service  assumes  all  of  the  ordinaiy  and  osaal  risks  inci- 
dent to  the  service  to  be  performed. 

Same. — Master  and  Servant, — Employing  Servant  to  Work  txfith  Defective 
Machinery. — A  master  may  engage  a  servant  to  work  with  defective 
machinery,  tools  and  appliances,  and  to  work  in  an  unsafe  place; 
and  if  the  servant  know  of  such  defective  appliances  and  unsafe* 
place,  he  is  presumed  to  have  contracted  with  reference  to  them  in 
his  employment ;  and  if  injured  by  reason  thereof  he  can  not  re- 
cover damages  for  injuries  from  his  employer. 

Samb.— i^a/e  Machinery  and  Place  to  Work,— Limitation  of  General 
Bule. — The  rule  that  the  master  must  furnish  his  servant  reasonably 
safe  machinery,  tools  and  appliances  with  which  to  do  his  work, 
and  a  reasonably  safe  place  in  which  to  do  it,  applies  only  where 
the  work  is  such  that  such  machinery  and  place  can  be  furnished 
for  the  work. 

8amk. — Hazardous  Work,  ServanVs  Knowledge  of  Machinery ,  Presump^ 
tion  of  Knowledge  of  Bisk, — If  a  servant  contracts  to  perform  hazard- 
ous duties,  knowing  the  kind  of  machinery,  tools  and  appliances 
with  which  he  is  to  work  and  the  place  where  he  must  perform 
such  work,  he  is  presumed  to  know  the  dangers  incidental  to  the 
work  arising  from  causes  open  and  obvious,  the  dangerous  charac- 
ter of  which  cause  he  had  an  opportunity  to  observe  and  ascertain. 

Bam B. — Duty  of  Servant  to  be  Watchful  for  Dangers, —A  servant  enter- 
ing upon  the  performance  of  his  duties  is  bound  to  proceed  with  care 
and  observe  all  dangers  which  are  open  and  obvious.  He  can  not 
wait  to  be  informed  of  such  dangers,  but  he  must  ascertain  for  him- 
self the  probable  dangers  which  he  may  encounter  in  the  perform- 
ance of  such  duties. 

New  Trial. — No  Evidence  to  Support  Verdict. — ^The  court  will  not 
weigh  the  evidence  and  determine  which  side  has  a  preponderance, 
when  there  is  a  conflict  in  it ;  but  if  there  be  no  evidence  on  a  vital 
point  it  will  review  it  and  order  a  new  trial. 

Appellate  CJourt  Practice. — Presumption  in  Favor  of  Rulings  of 
Lower  Court. — ^The  Appellate  Court  indulges  every  reasonable  pre- 
sumption in  favor  of  the  rulings  of  the  lower  court,  and  such  rulings 
will  be  upheld  unless  the  complaining  party  shows  affirmatively, 
on  the  face  of  the  record,  that  an  error  has  been  committed  preju- 
dicial to  his  rights. 

From  the  Owen  Circuit  Court. 

W,  A,  Ketcham,  I,  H.  Fowler  and  W.  A,  Pickens,  for 
appellant. 

G.  W.  Stubbs,  C.  E,  Averill,  W.  Hickman  and  D,  E, 
Beem,  for  appellee. 
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Boss,  J. — ^The  appellee  brought  this  action  to  recover 
damages  for  injuries  received  while  in  appellant's  ser- 
vice. On  this  appeal  the  appellant  assigns  three  errors 
for  the  reversal  of  the  judgment  of  the  court  below, 
namely: 

"Ist.  The  court  erred  in  overruling  appellant's  mo- 
tion to  require  appellee  to  make  his  complaint  more 
specific." 

*'2d.  The  court  erred  in  overruling  the  demurrer  to 
the  complaint. '' 

"3d.  The  court  erred  in  overruling  the  motion  for  a 
new  trial." 

The  material  facts  alleged  in  the  complaint  are  ad- 
mitted to  be  substantially  as  follows:  The  appellant  is 
a  corporation  and  engaged  in  quarrying  stone  at  Romona, 
in  said  county;  that  on  the  4th  day  of  April,  1889,  the 
appellant  was  engaged  in  constructing  a  stone  mill, 
which  was  to  consist  in  part  of  a  wooden  building,  in 
which  was  to  be  placed  certain  machinery;  that  the 
building  was  located  within  twenty  feet  of  a  branch  or 
spur  of  track  of  the  Indianapolis  and  Vincennes  rail- 
road; that  part  of  the  timbers  to  be  used  in  the  con- 
struction of  the  building  were  deposited  near  to  said  spur, 
or  branch  of  track,  and  were  of  great  size,  to  wit: 
Eleven  inches  square  and  forty  feet  long;  that  the  appel- 
lee was,  on  the  4th  day  of  April,  1889,  engaged  by  the 
appellant  as  a  carpenter  to  assist  in  the  erection  of  said 
building;  that  a  few  days  prior  to  the  4th  of  April,  in 
pursuance  of  said  engagement,  he  went  to  work  on  the 
building;  that  on  said  4th  day  of  April  he  was  assisting 
to  put  into  position  one  of  said  timbers;  that  it  was 
raised  and  moved  by  means  of  a  derrick,  so  that  about 
one-half  of  its  length  rested  on  the  building,  which 
had  been  partly  erected,  and  the  remaining  portion 
projected  over  the  building  in  the  direction  of  the  railroad 
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spur  at  a  height  of  about  fourteen  feet;  that  in  order  to 
move  the  timber  into  the  building  and  put  it  into  position, 
it  was  necessary  for  appellee  to  assist  with  a  pike  pole  in 
applying  his  force  thereto.  To  enable  appellee  to  apply  his 
full  force  and  strength,  it  was  necessary  to  take  a  position 
near  the  spur  of  track,  and  immediately  under  and  near 
the  end  of  the  hanging  timber;  ''that  said  defendant 
(appellant)  had  carelessly  and  negligently  suffered  and 
allowed  said  space  between  said  spur  of  track  and  said 
building,  at  a  point  near  said  track  and  immediately  un- 
der and  beneath  where  said  timber  was  then  and  there 
overhanging,  to  be  and  become  unnecessarily  incumbered 
and  obstructed  by  certain  iron  frames  or  parts  of  ma- 
chinery, carelessly  and  negligently  piled  and  placed  one 
upon  the  other,  in  such  a  manner  that  the  same  were 
liable  to  tilt  and  slip,  and  were  dangerous  to  one  work- 
ing upon  said  timber'*;  that  said  iron  frames  were  of 
great  weight,  and  were  not  to  be  used  by  appellee  in  the 
construction  of  said  building;  that  appellant  well  knew 
that  the  space  was  so  incumbered  by  said  frames  being 
negligently  piled  in  said  space;  ''and  that  the  presence  of 
said  frames  in  the  condition  in  which  they  then  and  there 
were  constituted  a  constant  source  of  danger  to  plaintiff 
( appellee )  while  engaged  in  and  upon  said  works, and  sub- 
jected him  to  unnecessary  hazard  of  life  and  limb*';  that 
notwithstanding  appellee's  knowledge  of  the  condition 
of  the  the  premises,  it  "carelessly  and  negligently  failed 
and  refused  to  remove  said  iron  frames,  or  to  make  the 
place  and  space  necessary  for  plaintiff  in  the  performance 
of  his  said  duties  reasonably  safe  and  secure,  but  care- 
lessly and  negligently  failed,  neglected  and  refused  to 
warn  plaintiff  of  the  aforesaid  dangerous  and  unsafe  con- 
dition of  said  frames,  and  carelessly  and  negligently  suf- 
fered and  allowed  said  space  and  place  to  become  and  re- 
main dangerous  and  unsafe  by  reason  of  the  presence  of 
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said  frames";  that  on  the  4th  day  of  April,  1889,  while 
assisting  to  move  said  timber,  appellee  ''was  compelled 
to,  and  did,  step  upon  said  iron  frames;  that  while  plaint- 
iff was  so  upon  said  frames,  and  was  applying  his  entire 
force  and  strength  to  moving  said  timber  by  the  means 
aforesaid,  the  frames  tilted  and  slipped  and  plaintiff  was 
thereby  thrown  from  his  position,  his  foot  caught  in 
and  between  said  slipping  frames  and  terribly  crushed; 
that  at  and  before  the  injury,  he  had  no  knowledge  of 
the  insecure  and  unsafe  condition  of  the  frames,  or  that 
there  was  any  danger  in  getting  upon  them  while  engaged 
in  the  performance  of  said  work;  that  he  had  no  knowl- 
edge that  they  had  been  so  negligently  placed  as  to  make 
them  unsafe;  that  they  were  of  such  size,  and  were  so 
piled  one  upon  the  other  that  the  danger  to  him  in 
'stepping*  upon  them  while  in  the  performance  of  his 
work  was  not  apparent  or  obvious,  nor  such  as  could 
have  been  discovered  by  him  without  a  close  and  careful 
inspection  of  the  same;  that  at  the  time  and  place,  and 
when  he  received  the  injuries  above  complained  of,  he 
was  in  the  exercise  of  due  care,  and  that  his  injuries 
were  wholly  caused  by  the  carelessness  and  negligence  of 
the  defendant  as  hereinbefore  set  forth,  and  without  any 
fault  or  negligence  on  his  part;  that  by  reason  of  said 
injuries  he  was  compelled  to,  and  did,  lay  out  and  expend 
large  sums  of  money  for  surgical  and  medical  treatment, 
and  for  attention  and  nursing  in  the  care  and  curing  of 
his  said  injuries,  to  wit:  The  sum  of  five  hundred  dol- 
lars/' 

The  appellant  moved  the  court  *'to  require  the  plaint- 
iff to  make  his  complaint  more  specific  by  alleging  the 
separate  items  of  money  laid  out  and  expended  for  sur- 
gical and  medical  treatment,  and  for  attendance  and 
nursing  in  the  care  and  cure  of  his  said  injuries,  in 
order  that  defendant  may  be  prepared  to  meet  said  sev- 
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eral  items  of  expense  by  evidence  contradicting  each 
item  thereof/' 

Prom  an  examination  of  the  evidence  introduced,  we 
find  that  the  appellee  made  no  proof  of  money  laid  out 
and  expended  for  surgical  and  medical  treatment  or  for 
attention  and  nursing  in  the  care  and  curing  of  his  al- 
leged injuries.  If  he  failed  to  offer  evidence  to  sustain 
that  part  of  his  cause  of  action,  he  thereby  abandoned  it. 
In  this  view  of  the  case,  it  is  unnecessary  to  determine 
whether  or  not  it  was  error  to  overrule  the  motion. 

It  is  insisted  by  the  appellant  that  although  the  com- 
plaint contains  a  general  allegation  that  the  injury  oc- 
curred without  any  fault  or  negligence  on  appellee's  part, 
the  facts  alleged  show  affirmatively  that  his  own  conduct 
did  contribute  to  the  injury. 

When  the  facts  pleaded  show  contributory  negligence 
on  plaintiff's  part  they  overcome  the  general  allegation 
of  freedom  from  fault.  Indianapolis,  etc,  R.  W.  Co.  v. 
Johnson,  102  Ind.  352;  Ivens  v.  Cincinnati,  etc.,  R.  W.Co., 
103  Ind.  27;  Louisville,  etc.,  R.  W.  Co.  v.  Schmidt,  106 
Ind.  73;  Evansville,  etc.,  R.  R.  Co.  v.  Crist,  116  Ind.  446; 
Stewart,  Admx,,  v.  Pennsylvania  Co.,  130  Ind.  242. 

Counsel  for  appellee  seem  to  think  that  it  is  not  proper 
to  single  out  a  single  sentence  in  a  pleading  and  with  it 
attempt  to  overthrow  the  entire  pleading.  They  seek  in 
this  contention  to  have  applied,  in  testing  the  sufficiency 
of  the  complaint,  the  rule  that  obtains  with  reference  to 
ascertaining  the  theory  of  a  pleading.  In  determining 
the  theory  of  a  pleading,  it  is  judged  from  its  general 
scope  and  tenor  and  not  from  fragmentary  statements. 
And  while  it  is  always  necessary  to  consider  all  the  facts 
alleged  which  are  pertinent  to  the  theory  of  the  com- 
plaint one  fact  alleged  may  overthrow  the  complaint,  on 
that  theory,  and  still  would  not  be  sufficient  to  overthrow 
the  complaint  on  some  other  theory.     When  the  theory 
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of  a  complaint  is  settled,  any  fact  alleged  pertinent  to 
that  theory  of  the  complaint  may  be  considered  in  con- 
junction with  the  other  facts  pleaded  pertinent  to  the 
same  theory,  in  determining  the  sufficiency  of  the  facts 
pleaded  to  constitute  a  cause  of  action,  and  when  two 
facts  are  pleaded,  both  of  which  are  pertinent  to  the 
theory  of  the  complaint,  and  are  inconsistent  one  with 
the  other,  that  which  is  strongest  against  the  pleader 
must  be  accepted  as  overcoming  that  most  favorable  to 
him. 

From  the  facts  alleged  we  find  that  the  appellee  was 
engaged  by  the  appellant  to  perform  certain  work,  in  the 
performance  of  which  it  was  necessary  for  him  to  assist 
in  raising  and  putting  in  place  heavy  timbers,  which 
had  to  be  raised  fourteen  feet  from  the  ground,  and  were 
80  raised  by  a  derrick  and  pushed  or  carried  into  position 
by  appellee  and  other  workmen  by  means  of  pike  poles. 
It  is  then  alleged  that  the  place  where  appellee  was  com- 
pelled to  work  in  assisting  in  raising  these  timbers  the 
appellant  had  carelessly  and  negligently  permitted  to  be 
and  become  unnecessarily  encumbered  and  obstructed 
by  certain  iron  frames  or  parts  of  machinery  carelessly 
and  negligently  piled  and  placed  one  upon  the  other  in 
such  manner  that  the  same  were  liable  to  tilt  and  slip, 
and  were  dangerous  to  one  working  upon  said  timbers, 
which  facts  were  known  to  the  appellant,  and  that  it 
failed,  neglected  and  refused  to  warn  appellee  of  such 
danger,  of  the  existence  of  which  he  had  no  knowledge. 

A  person  entering  into  the  service  of  another  takes 
upon  himself,  in  consideration  of  the  compensation  to 
be  paid  him,  all  of  the  ordinary  and  usual  risks  incident 
to  the  service  to  be  performed. 

And  while  it  is  the  duty  of  the  employer  to  furnish 
the  servant  with  reasonably  safe  machinery,  tools  and 
appliances  with  which,  and    a    reasonably  safe  place 
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where,  to  work,  he  may  engage  a  servant  to  work  with 
defective  machinery,  tools  and  appliances  and  to  work 
in  a  place  which  is  unsafe.  If  the  servant  knows  that 
he  must  work  with  defective  tools,  machinery  and  ap- 
pliances, and  in  a  place  which  is  unsafe,  he  is  presumed 
to  have  contracted  with  reference  thereto  in  his  employ- 
ment, and  if  injured  by  reason  thereof  he  can  not  re- 
cover from  the  employer.  The  rule  that  the  master  must 
furnish  the  servant  reasonably  safe  machinery,  tools  and 
appliances  with  which  to  do  his  work  and  a  reasonably 
safe  place  in  which  to  do  it,  applies  only  where  the  work 
is  such  that  such  machinery  and  place  can  be  furnished 
for  the  work. 

There  are  vocations  which  require  the  use  of  machin- 
ery, tools  and  appliances  which  can  not  be  made  reason- 
ably safe  for  any  person  to  work  with  and  there  are 
places  where  work  must  be  done  which  can  not  be  made 
reasonably  safe  in  which  to  work  and  yet  some  one  must 
work  with  such  machinery  and  in  such  places.  If  a 
servant  contracts  to  perform  hazardous  duties  knowing 
the  kind  of  machinery,  tools  and  appliances  with  which 
he  is  to  work  and  the  place  where  he  must  perform  such 
work,  he  is  presumed  to  know  the  danger  incidental  to 
the  work  arising  from  causes  open  and  obvious,  the  dan- 
gerous character  of  which  causes  he  had  an  opportunity 
to  observe  and  ascertain.  If  he  failed  to  ascertain  that 
which  is  open  and  obvious  he  alone  is  to  suffer  if  injury 
results  therefrom.  As  said  by  the  Supreme  Court  in  the 
case  of  Louisville^  etc, J  R.  W.  Co.  v.  Hanning,  Admr,,  131 
Ind.  528.  ''The  term  'safe  place  to  work,'  as  thus  used, 
is,  of  course,  necessarily  relative.  It  does  not  mean  a 
place  absolutely  free  from  danger,  as  some  vocations  from 
their  very  nature  involve  the  constant  encountering  of 
danger." 

In  the  case  of  Oibson,  Admx. ,  v.  Erie  R.  W.  Co. ,  63  N  Y. 
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449,  the  court  says:  "Where  a  servant  enters  upon  employ- 
ment from  its  nature  necessarily  hazardous,  he  assumes 
the  usual  risks  and  perils  of  the  service,  and  also  those 
risks  which  are  apparent  to  ordinary  observation.  If  he 
accepts  service  with  the  knowledge  of  the  character  and 
position  of  structures,  from  which  employes  might  be 
liable  to  receive  injury,  he  can  not  call  upon  his  master 
to  make  alterations  to  secure  greater  safety,  or  in  case  of 
injury  hold  him  liable.  *' 

A  servant  entering  upon  the  performance  of  his  duties 
is  bound  to  proceed  with  his  eyes  open,  and  must  see  all 
dangers  which  are  open  and  obvious.  He  must  not  wait 
to  be  informed  of  the  dangers,  but  must  act  affirmatively 
and  ascertain  for  himself  the  probable  dangers  which  he 
may  encounter  in  the  performance  of  such  duties. 

"He  must  not  go  blindly  and  heedlessly  to  his  work 
when  there  is  danger.  He  must  inform  himself.  This 
is  the  law  everywhere."  Beach  Contrib.  Neg.,  369  et  seq. 

This  is  true  when* the  dangers  are  open  and  obvious, 
but  when  the  defects  or  dangers  are  latent,  and  can  not 
be  readily  seen,  the  employe  may  presume  that  none  ex- 
ist. 

From  the  facts  alleged  in  the  complaint^  the  dangerous 
condition  of  the  iron  frames  was  not  open  and  obvious; 
their  condition  was  known  to  appellant  and  unknown  to 
the  appellee.  Under  that  state  of  facts  we  think  the 
complaint  states  a  cause  of  action. 

The  motion  for  a  new  trial  was  predicated  upon  the 
following  causes,  viz.:  First,  ''the  verdict  is  contrary 
to  law;"  second,  "the  verdict  is  not  sustained  by  suffi- 
cient evidence;"  third,  "the damages  assessed  are  exces- 
sive;" and,  fourth,  ''that  there  were  errors  of  law  oc- 
curring upon  the  trial  of  said  cause  which  were  excepted 
to  by  defendant  at  the  time,"  etc. 
Vol.  12—6 
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It  is  very  earnestly  insisted  that  the  evidence  is  insuf- 
ficient to  sustain  the  verdict,  and  that  the  verdict  is  con- 
trary to  law. 

We  have  read  with  great  care  all  of  the  evidence 
bearing  upon  the  nature  of  appellee's  employment,  the 
character  of  the  duties  he.  was  engaged  to  perform,  the 
location  and  condition  of  the  place  where  he  was  to 
work,  as  well  as  that  showing  how  he  was  injured  and 
what  was  the  proximate  cause  of  such  injury,  and  we  are 
constrained  to  say  that  in  several  particulars  at  least  the 
evidence  is  insufficient  to  sustain  the  verdict. 

While  it  is  true  that  this  court  will  not  weigh  the  evi- 
dence and  determine  which  side  has  a  preponderance, 
when  there  is  a  conflict  in  the  evidence,  yet  if  there  is 
no  evidence  to  support  a  verdict,  this  court  will  review 
it  and  reverse  the  judgment. 

It  is  undisputed  that  the  appellee  was  employed  to  as- 
sist in  the  erection  of  a  frame  mill  being  erected  by  ap- 
pellant; that  at  the  time  appellee  ^^ent  to  work,  which 
was  two  or  three  days  before  he  was  injured,  the  mill 
was  in  the  course  of  construction,  and  had  been  partially 
constructed;  that  on  the  ground  near  the  north  wall  of 
the  mill  were  several  large  iron  frames,  probably  three 
in  number,  piled  one  upon  the  other.  These  frames  had 
been  placed  there  by  the  Young  &  Ferrell  Diamond  Stone 
Sawing  Company,  who  had  the  contract  for  placing  cer- 
tain machinery  in  the  mill,  and  were  to  be  used  in  con- 
nection with  the  machinery  so  to  be  placed  by  them. 
These  frames  were  not  dangerous  in  themselves,  or  in 
the  manner  of  their  piling,  so  far  as  the  evidence  dis- 
closes. 

It  is  also  shown  that  the  appellee,  while  assisting  in 
the  lifting  and  placing  of  a  heavy  timber,  stepped  upon 
these  iron  frames,  and  while  pushing  with  a  pike  pole 
against  said  timber,  the  iron  frame  which  was  piled  on 
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top,  and  upon  which  he  was  standing,  on  account  of  his 
great  weight  in  pushing  on  the  pike  pole,  was  caused  to 
slip^  catching  his  foot,  breaking  his  ankle,  etc. 

It  also  appears  that  there  was  ample  space  on  both 
sides  of  the  frames  in  which  appellee  could  work  without 
getting  upon  the  frames,  and  that  it  was  unnecessary 
that  he  get  upon  them;  that  he  was  not  directed  to  get 
upon  the  frames,  but,  as  he  says,  he  got  upon  them  of 
his  own  volition. 

If  the  appellee  was  not  required  to  get  upon  these 
frames  in  order  to  perform  the  duties  imposed  upon  him, 
and  yet  did  get  upon  them,  and  by  reason  thereof  he  was 
injured,  he  is  not  in  a  position  to  complain,  for  his  own 
act  brought  about  his  injury. 

Again,  by  his  own  testimony,  it  is  shown  that  it  was 
his  pushing  on  the  pike  pole  while  standing  on  the 
frames  that  caused  the  top  one  to  slip  and  catch  his  foot. 

The  allegations  of  the  complaint  are  that  the  appellant 
carelessly  and  negligently  placed  these  frames  in  a 
dangerous  condition,  one  upon  the  other,  while  the  evi- 
dence shows  that  they  were  not  placed  there  by  appellant 
at  all,  and  were  not  under  its  charge  or  control,  but  that 
they  were  placed  there  by  the  Young  &  Ferrell  Diamond 
Stone  Sawing  Company,  who  had  the  contract  for  plac- 
ing the  machinery  in  the  mill,  and  were  under  its  charge 
and  subject  to  its  control,  and  not  appellant's.  They 
were  there  and  in  that  position  when  the  appellee  ac- 
cepted employment,  and  the  dangers  arising  from  their 
being  there  was  one  of  the  incidents  of  his  service. 

The  evidence  wholly  fails  to  show  either  any  neglect 
on  appellant's  part  of  a  duty  owing  from  it  to  appellee  or 
that  appellee  was  himself  free  from  fault. 

Other  questions  have  been  presented  for  consideration , 
but  inasmuch  as  they  may  not  arise  on  another  trial,  we 
will  not  decide  them. 
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Judgment  reversed,  with  instractions  to  sustain  ap- 
pellant's motion  for  a  new  trial. 
FUed  Jane  21, 1894. 

On  Petition  fob  Rbhbabing. 

Ross,  G.  J. — ^Tke  appellee  has  filed  a  petition  for  a 
rehearing,  assailing  the  original  opinion,  as  he  claims, 
because  the  court  has  undertaken  to  consider  conflicting 
evidence  and  to  determine  upon  which  side  it  prepon- 
derates. 

We  think  counsel  are  mistaken  in  saying  the  court 
has  attempted  to  weigh  the  evidence.  It  is  firmly  set- 
tled by  a  great  number  of  the  decisions  of  this  court 
that  it  is  exclusively  within  the  province  of  the  jury, 
subject  to  review  by  the  trial  court,  to  consider  all  of 
the  evidence  relative  to  a  fact,  and  from  such  evidence, 
pro  and  con,  determine  whether  it  preponderates  for  or 
against  the  existence  of  such  fact,  and  that  their  decis- 
ion, if  sustained  by  any  evidence,  will  not  be  disturbed. 
This  rule  is  so  well  and  firmly  settled  by  this  court  that 
we  would  not  feel  like  attempting  to  change  it,  even 
were  we  disposed  to  doubt  its  correctness  and  the  neces- 
sity for  its  universal  application.  What  we  said  in  the 
original  opinion,  and  still  adhere  to,  is  that  this  court 
will  examine  the  evidence,  and  if  it  finds  that  no  evi- 
dence was  introduced  to  establish  a  fact  necessary  to  the 
appellee's  right  to  recover,  a  new  trial  will  be  ordered.  It 
is  admittedly  true  that  this  court  indulges  every  reason- 
ble  presumption  in  favor  of  the  rulings  of  the  lower 
court,  and  that  when  a  record  comes  before  this  court  in 
which  rulings  of  the  lower  court  are  called  in  question, 
such  rulings  will  be  upheld,  unless  the  appellant  shows 
affirmatively  on  the  face  of  the  record  that  an  error  has 
been  committed  prejudicial  to  his  rights. 
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While  this  presumption  is  indulged  in  favor  of  the 
lower  court,  it  may  be  overcome  by  the  record  itself. 
And  although  the  general  verdict  of  a  jury,  when  ques- 
tioned in  this  court,  is  presumed  to  rest  upon  the  finding 
of  every  fact  necessary  to  the  party's  right  of  recovery, 
this  presumption  will  not  supply  the  necessity  for  evi- 
dence to  sustain  every  such  fact.  If  we  were  to  adopt 
counsers  contention  no  verdict  could  be  set  aside,  whether 
there  was  evidence  to  sustain  it  or  not,  for  their  conten- 
tion is  substantially  that  a  jury  having  determined  that 
a  fact  or  set  of  facts  exist,  their  finding  is  conclusive^ 
irrespective  of  whether  or  not  the  evidence  even  tends  to 
establish  such  fact  or  set  of  facts. 

A  jury  has  a  right  to  find  that  a  fact  exists,  if  there  is 
any  evidence  fairly  tending  to  prove  it,  and,  when  so 
found,  their  decision  will  not  be  disturbed  by  this  court. 

But  it  is  for  the  court  and  not  for  the  jury  to  say 
whether  there  is  any  evidence  tending  to  support  the 
finding  of  the  existence  of  such  fact.  This  is  all  that 
this  court  attempted  to  do  when  it  said:  '*We  are  con- 
strained to  say  that  in  several  particulars,  at  least,  the 
evidence  is  insufficient  to  sustain  the  verdict."  True, 
we  might  have  been  more  explicit,  and  our  language 
plainer,  had  we  said  that  in  several  particulars,  at  least, 
there  was  no  evidence  to  sustain  the  verdict.  But  the 
language  used  is,  in  substance,  the  same  as  that  of  one 
of  the  statutory  causes  for  a  new  trial,  viz.:  'That  the 
verdict  or  decision  is  not  suaiaiTied  by  suificient  evidence.'* 
Section  568,  R.  S.  1894,  fifth  clause.  From  the  wording 
of  the  statute  has  probably  arisen  the  statement  by  the 
courts  when  there  is  a  want  of  evidence  tending  to  prove 
a  fact,  that  the  evidence  is  insufficient  for  that  purpose. 

Counsel  seem  to  think  the  language  used  in  the  orig- 
inal opinion  is  such  that  they  can  not  understand  its 
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meaning;  for  that  reason,  we  hope  we  have  made  our- 
selves clear  to  them  in  what  we  have  just  said. 

Petition  overruled. 

filed  Feb.  6, 1895. 


No.  1,284. 
Skodgrass,  Administrator,  v.  Mebks,  Administrator. 

Dbcbdsnt'b  Estate. — Widow^a  Five  Hundred  Dollars, — Election  to 
Take  Under  WilL—A  devise  by  a  hasband  to  his  wife  of  all  hia  real 
and  personal  property  daring  her  life,  with  power  to  sell  enoagh  to 
pay  his  debts ;  with  a  devise  at  her  death  in  certain  proportions  to 
his  children,  will  bar  her  right  to  claim  the  statutory  allowance  of 
five  hundred  dollars  if  she  accept  the  terms  of  such  will. 

Same. — Waiver  of  Statutory  Allowance,  When  Occurs, — When  the  pro- 
visions of  a  will  are  inconsistent  with  the  widow's  taking  the 
statutory  allowance  of  five  hundred  dollars,  her  acceptance  of  the 
provisions  of  the  will  is  a  waiver  of  her  claim  to  such  sum. 

Will.— D«t>i'«ee  Asserting  Claims  Defeating  Will.— A  devisee  taking 
onder  a  will  can  not  assert  a  claim  that  will  defeat  any  of  its  pro- 
visions, but  he  must  give  effect  to  all  of  them  and  perform  the  bur- 
dens attached  to  the  benefit. 

Will. — Election  of  Widow,  Faihire  to  Make. — Redemption. — If  a  widow 
do  not  elect  in  writing  to  reject  the  provisions  of  a  will  made  by 
her  husband  for  her  in  lieu  of  her  marital  rights,  it  will  be  deemed 
that  she  has  elected  to  take  under  the  will. 

From  the  Delaware  Circuit  Court. 

TF.  W.  Orr,  for  appellant. 

<?.  W.  Cromer  and  G.  E.  Shipley,  for  appellee. 

Rbinhard,  J. — ^The  appellant  is  the  administrator  of 
the  estate  of  Carventer  Conner,  deceased,  and  as  such  on 
the  3d  day  of  May,  1893,  filed  in  the  court  below  his 
final  settlement  account.  The  appellee  is  the  adminis- 
trator of  the  estate  of  Sarah  Conner,  deceased,  who  was 
the  widow  of  Carventer  Conner.     The  appelle  filed  ex- 
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ceptions  to  the  appellant's  final  report  on  the  ground 
that  the  appellant  had  not  paid  to  Sarah  Conner  nor  to 
the  appellee,  her  administrator,  nor  to  any  other  person 
for  her  or  him  the  $500  to  which  she  was  entitled  by  sec- 
tion 2424,  R.  S.  1894  (section  2269,  R.  S.  1881),  as  the 
widow  of  said  Carventer  Conner.  The  court  sustained 
the  exceptions  and  ordered  the  appellant  to  pay  to  the 
appellee  the  said  $500  and  to  correct  his  report  accord* 
ingly.  From  this  judgment  the  present  appeal  is  taken. 
The  facts  upon  which  the  appellee  bases  his  claim  are 
agreed  upon,  and  are  as  follows: 

Carventer  Conner  died  in  Delaware  county,  Indiana, 
December  13,  1891,  the  owner  of  seventy  acres  of  land 
of  the  value  of  $2,500  and  of  personal  pro^)erty  of  the 
value  of  $411.84,  all  of  which  was  exhausted  in  the  pay- 
ment of  debts  and  expenses.  He  left  a  will,  which  was 
probated  December  18,  1891,  by  which  he  made  the  fol- 
lowing disposition  of  his  property: 

"Item  1.  I  give  and  devise  to  my  beloved  wife,  in 
lieu  of  her  interest  in  my  lands,  the  farm  on  which  we 
now  reside,  situate  in  Harrison  township,  Delaware 
county,  Indiana,  containing  about  seventy  (70)  acres, 
during  her  natural  life;  and  all  the  household  goods, 
furniture,  provisions  and  other  goods  and  chattels  which 
may  be  thereon  at  the  time  of  my  decease,  during  her 
natural  life,  as  aforesaid,  she,  however,  selling  so  much 
thereof  as  may  be  suflScient  to  pay  my  just  debts.  At 
the  death  of  my  said  wife  I  give  and  devise  of  said  real 
estate  to  my  son,  John  M.  Conner,  ten  (10)  acres;  to 
my  daughter,  Nancy  Martin,  ten  (10)  acres;  to  my 
daughter,  Elizabeth  Wallace,  ten  (10)  acres.  Item  2. 
After  carrying  out  the  above  provisions  it  is  my  will 
that  the  residue  of  my  real  estate  and  personal  property 
be  divided  equally  between  my  sons,  Reuben  Conner 
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and  John  M.  Conner,  and  my  daughters,  Nancy  Martin 
and  Elizabeth  Wallace." 

The  testator  left  surviving  him  his  said  widow,  who 
was  his  second  wife,  and  the  four  children  named  in  the 
will.  Sarah  Conner,  the  widow,  died  in  Delaware 
county,  Indiana,  January  13,  1892,  leaving  no  estate  of 
her  own  save  wearing  apparel  and  household  goods 
amounting  in  value  to  about  $50.  She  left,  surviving 
her,  children  by  a  former  marriage.  She  was  indebted  at 
the  time  of  her  death  and  this  indebtedness,  together 
with  expenses  of  last  sickness  and  funeral,  aggregates 
$125^  which  is  unpaid. 

The  appellant  was  appointed  administrator  with  the 
will  annexed  of  the  estate  of  Carventer  Conner,  January 
19,  1892,  and  filed  his  final  settlement  report,  as  already 
stated.  May  3,  1893.  The  appellee  was  appointed  ad- 
ministrator of  the  estate  of  Sarah  Conner,  deceased, 
April  12,  1893. 

The  widow  made  no  election  in  writing  accepting  or 
rejecting  the  provisions  of  the  will.  No  part  of  the  $500 
here  claimed  was  ever  paid,  nor  was  any  claim  filed  for 
the  same  with  the  clerk  of  the  circuit  court  for  allowance 
against  the  estate  of  appellant's  testate,  except  as  claimed 
in  said  final  report.  The  final  settlement  was  set  for 
hearing  for  May  25,  1893,  and  due  notice  given.  Appel- 
lant moved  for  a  new  trial,  which  motion  was  overruled 
and  the  ruling  excepted  to. 

Under  these  facts  was  the  appellee  entitled  to  the 
$500? 

The  statute  above  cited  provides  that  the  widow  of  the 
decedent,  whether  he  die  testate  or  intestate,  may,  at  any 
time  before  the  sale,  select  and  take  articles  therein  named 
at  the  appraisement,  not  exceeding  in  the  aggregate  $500. 
If  she  fail  or  refuse  to  take  such  articles  she  shall  be  en- 
titled to  receive  the  amount  in  cash  out  of  the  first  moneys 
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received  by  the  administrator  in  excess  of  the  amount 
necessary  to  pay  the  expenses  of  administration  and  last 
sickness  and  funeral  of  the  decedent;  but  if  the  estate  is 
clearly  solvent,  she  is  entitled  to  have  the  same  out  of  the 
first  moneys  received  by  the  administrator  regardless  of 
payment  of  expenses  for  administration,  funeral  and  last 
illness.  If  the  personal  estate  be  insufficient  to  pay  the 
amount  due  the  widow,  the  deficit  is  a  lien  on  the  real 
estate  of  the  decedent  liable  for  the  payment  of  his  debts, 
which  lien  is  enf  orcible  and  the  lands  may  be  sold  as  in 
case  of  the  sale  of  land  for  debts  of  the  decedent. 

It  would  seem,  from  the  reading  of  this  statute,  that 
the  widow  is  entitled  to  claim  her  $500  absolutely,  with- 
out regard  to  the  fact  whether  the  decedent  died  testate 
or  intestate.  And  if  she  dies  before  asserting  or  receiv- 
ing this  statutory  allowance,  her  representatives  may 
claim  and  take  the  same.  Bratneyy  Admr.y  v.  Curry, 
Exr.,  33  Ind.  399. 

There  is,  however,  one  exception  to  the  rule,  that  she 
may  take  the  $500,  will  or  no  will,  and  that  is  where  the 
provisions  of  the  will  are  inconsistent  with  her  taking 
the  statutory  allowance  of  $500  and  she  accepts  under 
the  will. 

In  that  case  the  acceptance  is  construed  as  a  waiver 
of  her  claim  to  the  personalty  under  the  statute,  as  oth- 
erwise she  would  be  enabled,  by  the  assertion  of  both 
claims,  to  defeat  the  will  of  the  testator.  Langley  v. 
Mayhew,  107  Ind.  198;  Hurley ,  Admr,,  v.  Mclver,  119 
Ind.  53;  Shipmanv,  Keys,  127 Ind.  353;  Shafery.  Shafer, 
Ezr.y  129  Ind.  394;  Like  v.  Cooper,  132  Ind.  391;  Rich- 
urds  Y.HolliSy  8  Ind.  353. 

It  is  not  claimed  that  the  widow,  in  the  present  case, 
made  an  election  to  take  under  the  law  and  to  reject  the 
provisions  of  the  will.  In  fact,  it  is  conceded  that  she 
made  no  such  election.     This  being  true,  under  the 
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statute,  she  will  be  deemed  to  have  taken  under  the  will. 
B.  S.  1894,  section  2666;  Fosher  v.  QuiUianfu,  Exr.,  120 
Ind.  172. 

There  was  no  personal  property  to  pay  the  claim  of 
the  widow's  $500  or  any  part  thereof.  The  allowance 
would,  therefore,  necessarily  have  to  be  paid  out  of  the 
testator's  real  estate.  This,  however,  was  disposed  of, 
entirely  by  the  will.  By  its  provisions  the  widow  was 
given  a  life  estate  in  all  of  it,  and  the  remainder  was  to 
go  to  the  testator's  children.  If  any  portion  of  the 
lands  were  sold  to  pay  the  widow's  claim  of  $500,  to 
that  extent  the  intention  of  the  testator  would  be  defeat* 
ed.  It  is  true,  the  will  does  not  in  terms  provide  that 
the  widow  shall  take  the  life  estate  in  the  lands  in  lieu 
of  her  interest  in  the  same  and  also  in  lieu  of  her  abso- 
lute allowance  of  $500.  But  when  the  purpose  of  the 
testator,  that  this  shall  be  the  disposition,  is  as  manifest 
as  it  is  in  the  will  before  us,  such  purpose  will  be  en- 
forced, though  not  expressed  in  words.  Hurley  v.  Mc- 
Tver,  supra. 

As  we  have  said,  the  widow's  failure  to  reject  the  will 
amounts  to  an  election  to  take  under  it.  But  she  can 
not  elect  to  take  the  benefits  accruing  to  her  by  virtue  of 
the  will,  and  at  the  same  time  reject  the  burden  con- 
nected with  such  benefits.  She  had  the  right  of  accept- 
ing the  provisions  made  for  her  by  the  law.  But  when, 
by  the  will,  her  husband  provided  for  her  another  right, 
in  lieu  of  the  statutory  one,  she  could  not  take  both  and 
thereby  defeat  the  purpose  and  intention  with  which  the 
will  was  manifestly  executed.  If  she  elect  to  take  un- 
der the  will,  she  is  bound  to  give  effect  to  all  of  its  pro- 
visions and  perform  the  burdens  attached  to  the  benefit. 
Moore,  Exr.,  v.  Baker,  4  Ind.  App.  115. 

The  appellee  can  not  properly  claim  the  $500  unless 
the  widow  could  have  claimed  it.     If  the  widow  had 
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elected  to  take  under  the  will  and  could  also  have  collected 
her  $500,  the  real  estate  in  which  she  had  a  life  interest 
would  necessarily  have  to  be  sold  to  make  assets  for  that 
purpose.  This  would  give  the  widow  enough  of  the 
proceeds  of  the  real  estate  to  make  the  $500,  but  would 
also  give  her  a  life  estate  in  the  remainder,  which  is  ab- 
solutely inconsistent  with  the  provisions  of  the  will.  To 
claim  the  $500,  therefore,  she  would  have  to  elect  to 
take  under  the  law  and  reject  the  provisions  of  the  will. 

We  think  the  court  erred  in  sustaining  the  exceptions 
to  the  final  report,  and  consequently  in  overruling  the 
motion  for  a  new  trial. 

Judgment  reversed. 

LoTZ,  C.  J.,  did  not  participate  in  the  decision  of  this 
cause. 

Filed  Nov.  13,  1894;  petition  for  rehearing  overruled  Feb.  5,  1896. 


No.  1,397. 

Wetzel,  Administrator,  v.  Kellar. 

8pboiaIi  Verdict. — Amount  of  Becovery^  Sufficiency  of  Finding. — A 
special  verdict  that  plaintiff  performed  the  services  sued  for  apon 
an  agreement  that  she  should  be  paid  therefor,  and  finding  that  if 
plaintiff  is  entitled  to  recover,  $666  is  the  correct  amount,  is  a  suf- 
ficient finding  as  to  amount  of  recovery. 

Mabrikd  Woman. — Becovery  for  Services  Bendered. — For  facts  and  cir- 
cumstances permitting  a  married  woman  to  recover  for  services 
rendered  while  a.  feme  covert ^  see  opinion. 

Bxcbdrnt's  Estatk. — Evidence. — Declaration  of  Decedent  Made  in  Ab- 
Bence  of  Claimant, — An  administrator  can  not  prove  a  declaration  of 
the  decedent,  made  in  the  absence  of  the  claimant,  to  sustain  his 
defense. 

From  the  Jennings  Circuit  Court. 

Q,  F,  Lawrence  and  B,  F.  Tiveedy^,  for  appellant. 

B.  New  and  L.  Dixon,  for  appellee. 
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Davis,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  to  recover  for  work  and  services  rendered 
the  decedent  in  her  lifetime. 

The  errors  assigned  are: 

1.  That  the  court  erred  in  overruling  appellant's  mo- 
tion for  judgment  in  his  favor  upon  the  special  verdict 
of  the  jury. 

2.  That  the  court  erred  in  sustaining  appellee's  mo- 
tion for  judgment  in  her  favor  upon  the  special  verdict 
returned  by  the  jury. 

3.  That  the  court  erred  in  rendering  judgment  upon 
the  special  verdict  returned  by  the  jury  in  favor  of  ap- 
pellee upon  her  motion  therefor. 

4.  That  the  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

The  first  three  errors  may  be  considered  together. 

The  substance  of  the  special  verdict  is  that  said  Per- 
melia  F.  Chambers  died  in  Jennings  county  in  January, 
1893,  at  the  age  of  seventy-two  years;  that  for  six  years 
preceding  her  death  she  was  in  poor  health,  very  feeble, 
requiring  the  assistance  of  a  housekeeper  during  all  of 
said  time  and  a  portion  of  the  time  requiring  the  assist- 
ance of  a  nurse;  that  appellee,  at  her  request  and  solici- 
tation, on  the  2d  of  April,  1887,  went  to  live  with  said 
decedent,  and  remained  there  until  her  death;  that  dur- 
ing said  time  she  performed  work  and  labor  for  said  de- 
cedent in  the  way  of  household  work  and  in  caring  for 
and  nursing  her;  that  all  of  said  work  and  labor  were 
performed  by  appellee  at  the  request  of  said  Chambers 
and  with  the  understanding  and  agreement  that  she  was 
to  be  paid  for  her  said  services;  that  she  has  never  been 
paid  for  her  said  services;  that  the  same  is  due  and  un- 
paid. 

The  jury  also   find  that  the  administrator  was  ap- 
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pointed  and  that  appellee  filed  her  claim,  giving  the 
dates,  etc. 

In  conclusion,  the  jury  say  that  if  the  law  is  with  the 
defendant,  then  they  find  for  the  defendant,  and,  ''If 
upon  the  foregoing  facts  the  law  is  with  the  plaintiff,  we 
find  for  the  plaintiff  and  assess  her  damages  at  six  hun- 
dred and  sixty-six  ($666)  dollars/' 

The  special  verdict  finds  every  fact  essential  to  appel- 
lee's right  to  recover.  The  jury  find  that  appellee  ren- 
dered services  for  said  decedent  from  April,  1887,  to 
January,  1893,  in  the  performance  of  household  work 
and  in  caring  for  and  nursing  her;  that  the  decedent 
required  the  services  of  a  housekeeper  during  all  of  said 
time,  and  also  required  the  assistance  of  a  nurse  during 
a  portion  of  the  time;  that  the  services  were  rendered  by 
appellee  at  her  request,  and  with  the  understanding  and 
agreement  that  she  was  to  be  paid  for  her  said  services. 
It  is  true  the  jury  do  not  say  in  express  terms  that  the 
services  were  worth  $666,  but  they  do  find  that  if  she  is 
entitled  to  recover  for  the  services,  that  $666  is  the  cor- 
rect amount.     Dawson  v.  Shirk,  102  Ind.  184. 

It  is  next  insisted  that  under  section  6975,  R.  S.  1894, 
the  verdict  of  the  jury  is  contrary  to  law.  Section  5130, 
R.  S.  1881. 

The  evidence  in  this  case  tends  strongly  to  prove  that 
at  the  time  the  agreement  for  the  services  and  the  pay- 
ment therefor  was  made,  appellee  was  an  unmarried 
woman,  and  that  she  was  married  after  she  had  entered 
upon  the  discharge  of  her  duties  under  the  agreement. 

We  can  not  say,  under  the  facts  and  circumstances  in 
this  case,  that  appellee  did  not  perform  the  services  for 
said  decedent  on  her  sole  and  separate  account.  Boots, 
Admr,,  v.  Oriifith,  Admr.,  89  Ind.  246. 

Counsel  for  appellant  next  urged  that  the  damages  as- 
sessed are  excessive. 
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The  evidence  tenda  to  prove  that  when  appellee  entered 
her  service^  in  1881,  the  decedent  was  feeble,  hard  of 
hearing  and  unable  to  care  for  herself;  that  appellee  gave 
her  good  care  and  kind  treatment  until  her  death;  that 
the  disease  with  which  the  old  lady  was  afflicted  was  very 
disagreeable,  and  for  weeks  required  each  day  frequent 
changing  of  the  bedclothes,  etc.  Giving  the  evidence 
the  most  favorable  construction  in  behalf  of  appellee, 
we  see  no  reason  for  disturbing  the  verdict  of  the  jury 
on  this  ground. 

There  was  no  error  in  excluding  proof  of  declarations 
made  by  the  decedent  in  the  absence  of  appellee.  The 
rule  is  well  settled  that  an  administrator  can  not  in  such 
cases  prove  the  declarations  of  the  decedent,  made  in  the 
absence  of  the  claimant,  to  sustain  his  defense.  Bristor 
V.  Bristor,  Adtrvx.,  82  Ind.  276. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

FUed  Feb.  23, 1895. 


No.  1,176. 
WiLLISON   V.  McKaIN   et  AL. 

Agency.— ^t?<(f6nc«.—iVoo/ 0/  Transaction  Before  Proof  of  Authoritff  or 
Bati^lcatian. — Harmless  Error. — Evidence  of  a  transaction  between 
an  agent  and  a  third  party,  before  proof  is  made  of  such  agency  or 
ratification,  is  not  harmful  error  where  the  subsequent  evidence  dis- 
closes such  authority  or  ratification  of  the  agent's  act. 

Sams. — UhatUliorized  Act, — Bat{ftcation, — Burden  of  Proof. — If  an  agent 
act  outside  of  the  apparent  scope  of  his  authority,  the  burden  is 
ai>on  the  one  dealing  with  him  to  prove  that  the  -principal  ratified 
such  act. 

&AXK.—Batification,  When  Only  to  Extent  of  Knowledge  of  Terms  of 
Contract. — ^A  principal,  when  advised  as  to  all  the  facts,  can  not  elect 
to  approve  in  part  and  reject  in  part,  but  where  the  principal  re- 
ceives his  information  as  to  the  terms  of  the  contract  from  the  op- 
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posite  party,  and  ratifies  the  contract  thus  communicated,  accept- 
ance of  benefits  under  it  can  not  be  regarded  as  a  ratification  of  ad- 
ditional provisions  of  such  contract,  as  to  which  he  had  no  knowl- 
edge, bat  only  binds  the  principal  so  far  as  he  was  informed  of  the 
terms  of  the  contract. 
EviDSNCS. — Anstoer  Indicating  That  Witness^  Knowledge  ia  Hearsay, — 
Effect, — Striking  Out, — Where  an  answer  of  a  witness  indicates  that 
his  knowledge  on  a  subject  is  mere  hearsay,  it  will  not  be  sufficient 
cause  for  striking  out  his  entire  evidence  on  the  subject,  but  should 
be  taken  in  connection  with  the  remainder  of  his  testimony  as  af- 
fecting its  weight. 

From  the  Marion  Superior  Court. 

W.  N,  Harding y  A.  R.  Havey  and  C  M.  Cooper,  for 
appellant. 

J.  P.  Baker,  W.  H.  H.  Miller,  F.  Winter  and  /.  B, 
Elam,  for  appellees. 

Gavin,  J. — ^Appellant  sued  appellees  on  an  open  ac- 
count for  goods  sold  and  delivered,  aggregating,  in 
amount,  $676. 

Appellees  filed  a  counterclaim  for  damages  growing 
out  of  a  breach  of  a  contract.  A  jury  trial  resulted  in  a 
verdict  for  appellees  for  $150,  upon  which  judgment 
was  rendered  over  appellant's  motion  for  a  new  trial,  to 
which  exception  was  taken. 

Appellant  was  a  wholesale  granite  and  marble  monu- 
ment dealer,  residing  in  Massachusetts.  Appellees  were 
also  dealers  in  monuments  at  Indianapolis,  doing  prin- 
cipally a  retail  business,  but  selling  some  to  the  trade. 
One  McLane  was  appellant's  traveling  salesman,  whose 
ordinary  duties  were  to  sell,  not  buy,  monuments  for  ap- 
pellant. 

He  was  known  to  appellees  as  such  salesman,  and  at 
one  time  suggested  that  he  would  like  to  sell  their  '^  rustic 
oolitic  limestone  monuments"  as  a  side  line  on  his  indi- 
vidual account. 

Afterwards,  about  the  1st  of  March,  1890,  an  arrange- 
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ment  was  made  between  him  aud  appellees  by  which  he 
received  from  them  certain  designs  of  monuments  drawn 
on  silk,  from  which  he  was  to  sell  their  monuments  and 
receive  twenty  per  cent,  commission.  This  arrangement 
being  made,  not  on  his  personal  account,  but  for  Will- 
ison, to  whom  his  time  belonged,  as  he  then  informed 
appellees.  The  testimony  of  McLane  and  of  appellees  as 
to  the  exact  terms  of  this  arrangement  is  decidedly  at 
variance. 

Objection  was  made  to  proof  of  the  transaction  between 
McLane  and  appellees  because  there  had  been  no  proof 
of  authority  in  McLane.  It  is,  however,  conceded  by 
counsel  that  if  the  subsequent  evidence  did  disclose  his 
authority  or  a  ratification  of  his  act  then  there  was  no 
harmful  error,  although  there  was  no  precedent  proof  of 
the  agency.  Rowell  v.  Klein,  44  Ind.  290;  Shepherd  v. 
Goben,  39  N,  E.  Rep.  506. 

Counsel's  position  is  that  since  all  those  who  had  any 
knowledge  of  the  terms  of  McLane's  employment  testify 
that  he  was  an  agent  to  sell,  and  not  to  buy,  therefore 
his  dealing  with  appellees  was  wholly  without  the  scope 
of  his  agency,  and  could  not  bind  appellant.  We  are 
of  opinion  that  the  correspondence  between  the  parties 
clearly  shows  that  after  knowledge  of  some  agreement 
with  McLane  on  his  behalf,  not  for  a  single  sale  only, 
but  contemplating  a  series  of  sales,  Willison  ratified  and 
approved  it  as  such  a  continuing  arrangement.  This 
being  true,  the  evidence  of  the  transaction  was  properly 
received,  and  although  part  of  it  may  have  related  to 
some  portion  of  the  contract  not  ratified  by  appellant  yet 
it  was  all  so  closely  blended  together  that  there  was  no 
error  in  overruling  the  objection.  The  objection  to  evi- 
dence as  to  the  amount  of  labor  required  to  prepare  the 
designs  was  too  general  to  present  any  question  here. 
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MeCloshey,  Admr.,  v.  Davis,  8  Ind.  App.  190;  Chicago, 
etc.,  R.  W.  Co.  V.  Champion,  9  Ind.  App.  510. 

One  witness,  on  his  original  examination,  testified  that 
a  certain  design  was  original  with  his  firm.  After  giv- 
ing various  reasons  why  he  thought  so  he,  on  cross-ex- 
amination, made  such  answer  to  one  question  as  indi- 
cated that  his  knowledge  on  this  subject  was  mere  hear- 
say. The  latter  statement,  however,  when  taken  in 
connection  with  the  remainder  of  his  evidence,  only  went 
to  affect  the  weight  of  the  witness'  testimony.  It  was 
not  sufficient  to  require  the  court  to  strike  out  his  entire 
evidence  upon  this  subject. 

It  is  also  claimed  that  there  is  no  evidence  authorizing 
the  jury  to  find  in  favor  of  the  appellees  the  amount  al- 
lowed them  on  their  counterclaim.  Appellant's  account 
of  $676  was  undisputed.  This  amount,  added  to  the 
$150  which  the  verdict  gave  to  the  appellees,  makes  their 
allowance  upon  the  counterclaim  $826  exclusive  of  in- 
terest. Under  the  facts,  as  we  view  them,  this  allow- 
ance can  not  be  sustained. 

On  March  8,  1890,  McLane  sent  to  appellees  an  order 
for  a  monument,  with  the  statement  that  Willison  and 
they  could  determine  as  to  whether  the  shipment  should 
be  to  Willison,  he  to  be  responsible  to  appellees  for  the 
price  or  direct  to  the  purchaser,  appellees  paying  to  Wil- 
lison the  commission.  On  the  same  day  McLane  wrote 
Willison  notifying  him  of  these  facts.  On  March  18 
Willison  wrote  appellees  that  McLane  had  notified  him 
of  this  order  and  '*He  asks  us  to  write  you  and  find  out 
if  everything  is  fully  understood.  He  states  that  this 
is  your  design  and  this  is  the  reason  he  had  placed  the 
order  in  your  hands.  Please  advise  me  if  you  are  pro- 
ceeding on  same,  and  what  the  cost  is  going  to  be,  terms 
of  payment,  etc.,  and  oblige/' 
Vol.  12—6 
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To  this  appellees  responded:  ''Yours  of  18th  at  hand. 
In  reply  will  say  the  arrangement  we  made  with  McLane 
is  this;  we  do  a  great  deal  of  rustic  work  and  we  gave 
Mac  some  designs  to  sell  from,  and  we  were  to  pay  him 
or  rather  you  twenty  per  cent,  for  selling  the  work. 
Now,  it  makes  little  or  no  difference  to  us,  if  the  orders 
are  taken  in  your  name  or  ours.  If  they  are  taken  in 
your  name,  we  will  look  to  you  for  our  pay,  less  the 
twenty  per  cent.,  and  if  they  are  taken  in  our  name  we 
will  ship  direct  to  the  parties,  and  look  to  them  for  our 
pay  and  pay  you  the  twenty  per  cent.  Let  us  know 
which  you  prefer." 

On  April  19  a  second  order  was  sent  to  appellees  by 
McLane.  Appellant  ^Iso  was  notified  of  this  order  by 
him  and  wrote  appellees  concerning  it. 

On  April  24  Willison  wrote  them:  "I  wish  in  the 
future  that  in  shipping  any  work  for  us  that  you  would 
mark  the  railroad  receipt  as  work  being  received  from 
me,  as  I  do  not  care  for  the  other  parties  to  know  who 
this  work  is  coming  from." 

So  far  as  the  evidence  discloses  appellant's  only  knowl- 
edge of  the  terms  of  the  contract  between  his  agent  and 
appellees  was  derived  from  appellee's  letter  answering 
his  of  the  18th  of  March,  and  McLane's  letter  stating 
that  he  had  ordered  a  certain  monument  from  appellees, 
**your  commission  on  this  is  twenty  per  cent." 

Counsel  for  appellees  do  not  seem  to  make  any  serious 
claim  that  the  contract  with  McLane  was  within  the 
scope  of  his  agency,  but  base  their  case  upon  the  theory 
that  appellant  ratified  the  same,  and  is,  therefore,  bound 
by  it. 

The  unauthorized  act  of  an  agent  may  undoubtedly  be 
ratified  by  the  principal,  and  when  so  ratified  he  will  be 
bound  thereby.  This  ratification  may  be  either  expressed 
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in  words  or  it  may  be  implied  from  the  conduct  of  the 
principal. 

In  order,  however,  to  make  the  ratification  binding 
upon  the  principal  it  must,  as  a  general  rule,  appear 
that  it  was  made  with  full  knowledge  of  all  the  material 
facts  connected  with  the  transaction  to  which  it  relates, 
and  that  the  existence  of  the  contract,  its  nature  and 
consideration  were  known  to  him.  If  these  are  unknown 
to  him,  except  as  the  result  of  his  intentional  and  delib- 
erate act  the  ratification  can  not  be  enforced.  Mechem 
Agency,  section  129. 

A  ratification  may  be  implied  from  the  acceptance  of 
the  benefits  of  the  unauthorized  act. 

If  the  principal  knowingly  appropriates  to  himself  the 
fruits  of  his  agent's  unauthorized  act  he  can  not  be  heard 
to  declare  that  it  was  done  without  his  authority.  Neither 
can  he  take  the  benefits  and  reject  the  burdens:  he  must 
as  a  rule  accept  or  reject  the  whole  contract.  But  here, 
as  in  other  cases,  it  is  indispensable  that  the  principal 
should  have  had  full  knowledge  of  the  material  facts,  or 
that  he  should  have  intentionally  accepted  the  benefits 
without  inquiry.  Otherwise  the  receipt  and  retention  of 
the  benefits  of  the  unauthorized  act  can  not  be  deemed  a 
ratification  of  it.  Mechem  Agency,  section  148;  Kelley 
V.  Newburyport  Horse  R,  R.  Co,,  141  Mass.  496;  Bohart 
V.  Oberney  36  Kan.  284;  Baldwin  v.  Burrows,  47  N.  Y. 
199;  Smith  v.  Tracy,  36  N.  Y.  79;  Hauss  v.  Niblack,  80 
Ind.  407;  United  States  Ex.  Co.  v.  Rawson,  106  Ind.  215; 
Manning  v.  GasTtarie,  27  Ind.  399. 

In  Davis  v.  Talbot,  137  Ind.  235,  it  is  said  by  Hack- 
ney, J.:  *'No  other  act  of  ratification  appears,  unless 
it  can  be  said  that  the  acceptance  and  retention  of  the 
money  of  the  solvent  debtors  could  be  properly  so  con- 
sidered, but  before  such  acts  can  be  held  a  ratification 
it  must  appear  that  the  acceptance  or  retention  was  with 
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knowledge  of  the  agreement  so  in  excess  of  the  agent's 
authority." 

Where  the  agent  acts  outside  of  even  the  apparent 
scope  of  his  authority,  as  here,  the  burden  is  upon  the 
one  dealing  with  him  to  prove  the  ratification.  Davis  v. 
Talbot,  supra. 

Under  the  evidence  in  this  case  appellant  had  no 
knowledge  of  the  contract  between  McLane  and  appel- 
lees being  any  broader  or  more  far-reaching  in  its  terms 
than  was  stated  in  appellees'  own  letter  to  him,  i.  e., 
''We  gave  Mac  some  designs  to  sell  from  and  we  were 
to  pay  him  or  rather  you  20  per  cent,  for  selling  the 
work.''  Appellees,  in  their  evidence,  claimed  that  Mc- 
Lane was,  by  the  agreement,  to  canvass  diligently  and 
devote  his  time  to  making  sales  for  their  work,  and  was 
to  have  the  exclusive  right  to  sell  it  to  the  trade.  Such 
terms,  if  made,  were  not  communicated  to  appellant. 
He  had  a  right  to  believe  that  appellees  had  correctly 
informed  him  as  to  the  material  features  of  their  arrange- 
ment with  his  agent,  and  his  ratification  of  this  arrange- 
ment, by  accepting  the  benefits  under  it,  can  not  be 
deemed  to  extend  farther  than  he  was  informed  thereof. 

The  principal  can  not,  indeed,  when  advised  as  to  all 
the  facts,  elect  to  approve  in  part  and  reject  in  part,  but 
having  received  his  information  as  to  the  terms  of  the 
contract  from  the  other  party,  and  having  ratified  the 
contract  thus  communicated,  his  acceptance  of  benefits 
under  it  can  not  be  regarded  as  a  ratification  of  addi- 
tional provisions  of  such  contract  as  to  which  he  had  no 
information.  Appellant  not  only  received  benefits  un- 
der the  contract,  the  twenty  per  cent,  commission  on 
sales  of  their  work  made  by  him,  but  he  rendered  to  ap- 
pellees all  the  return  to  which  he  understood  them  to  be ' 
entitled  by  the  services  of  his  agent  in  making  the  sales. 

In  our  opinion,  so  far  as  appellant  was  informed  of 
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the  terms  of  the  contract,  he  must  be  held  bound  thereby, 
but  no  further. 

Under  this  arrangement;  as  reported  to  him,  appellees 
were  entitled  to  the  benefit  of  all  sales  made  by  McLane 
from  their  designs,  and  appellant  had  no  right  to  the 
designs  themselves  except  for  use  in  sales  of  appel- 
lees' work.  Appellant,  however,  was  not  liable  to  re- 
spond in  damages  for  the  failure  to  push  the  sale  of  ap- 
pellees' wares.  Loss  of  profits  on  sales  not  made  by  Mc- 
Lane was  not  therefore  recoverable. 

Appellant  took  orders  on  these  designs  amounting  to 
$400,  and  gave  the  work  to  other  parties  instead  of  to 
appellees,  who  thereby  lost  their  profits  thereon,  $120. 
The  value  of  the  designs,  at  the  outside  figure,  was  $250. 
These  sums,  $370  in  all,  are  the  utmost  amount  which 
should  have  been  allowed  appellees  on  their  counter- 
claim. 

If  the  appellees  shall,  within  forty  days,  file  their  writ- 
ten consent  that  an  order  shall  be  made  di^cting  the 
rendition  of  a  judgment  against  them  for  $375,  then  this 
judgment  shall  be  reversed,  with  instructions  to  the  trial 
court  to  render  judgment  in  favor  of  appellant  and 
against  appellees  for  that  amount.  Otherwise  the  judg- 
ment will  be  reversed,  with  instructions  to  grant  a  new 
trial.     Costs  in  either  event  against  appellees. 

Filed  Feb.  28, 1895. 
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No.  1,600. 

Campbell,  Administrator,  v.  Hobnbb. 

DscKDnrr'B  'EwrATK.—Appeal.—DismUsal.^THme  of  Filing  Tnn$eript. 
— Where  an  appeal  is  taken  by  an  administrator  from  a  judgment 
on  a  claim,  the  transcript  must  be  filed  in  the  appellate  tribunal 
within  thirty  days  from  the  time  the  bond  is  filed,  or  the  appeal 
will  be  sabject  to  dismissal. 

Samb. — Appeal. — EztenBion  of  Time  for.— In  sach  case,  if  appellant  de- 
fires  more  time  for  appeal,  he  should  make  seasonable  application, 
sufficient  showing,  and  give  proper  notice. 

Prom  the  Boone  Circuit  Court. 

P.  H.  Dutchf  for  appellant. 

T.  J.  Terhune  and  W.  A.  PickenSf  for  appellee. 

Qavin,  J. — ^Thi8  is  an  appeal  from  an  allowance  by 
the  court  of  a  claim  against  the  estate  represented  by 
appellant.  Judgment  was  entered  March  24,  1893,  and 
motion  for  new  trial  overruled  May  6,  1893.  The  tran- 
script was  not  filed  until  December  30,  1893.  No  ap- 
plication or  order  for  an  extension  of  time  in  which  to 
appeal  has  ever  been  made. 

Under  section  2610,  R.  S.  1894  (section  2455,  R.  S. 
1881 ) ,  thirty  days  are  allowed  in  such  cases  within  which 
to  file  the  transcript  in  the  Supreme  Court.  Simons  v. 
Simony  129  Ind.  248. 

The  transcript  not  having  been  filed  within  this  time, 
the  appeal  is  not  well  taken,  and  the  motion  to  dismiss 
must  be  sustained.  Yearley,  Admr.,  v.  Sharp,  Admr.,  96 
Ind.  469;  Browning  v.  McCracken,  97  Ind.  279;  Miller, 
Admr.f  v.  Carmichael,  98  Ind.  236;  Rinefiart  v.  Vail, 
Admr.,  103  Ind.  159. 

Counsel  suggest  that  the  time  for  appeal  might  have 
been  extended  by  order  of  this  court,  and  that  we  should 
therefore  regard  it  as  having  been  done.     It  is  sufficient 
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answer  to  this  to  say  that  if  appellant  desired  such  a  fa- 
vor it  should  have  been  asked  for,  seasonably,  proper  no- 
tice given  and  a  sufficient  showing  made.  Rinehart  y- 
Vail,  supra. 

Appeal  dismissed. 

Filed  Feb.  7, 1895. 


No.  1,444. 
McNeAB  V.    ROBEBSON. 


Statute  op  LmrrATioNS. — Defense  Must  Plead. —  When  not  Nece9»ary  to 
Head. — In  order  to  avail  himself  of  the  statute  of  limitationa  a  de- 
fendant mast  plead  it,  unless  the  facts  alleged  in  the  complaint 
show  affirmatively  that  none  of  the  exceptions  exist  which  withhold 
the  operation  of  the  statute. 

Sams.— Dea^A  of  Payee, — Eighteen  Months^  Extension  of  Time  for  Pay. 
ment. — Reply. — In  an  action  on  a  promissory  note  by  the  (ad- 
ministrator or)  heir  of  the  payee ;  and  the  statute  of  limitations  of 
ten  years  is  pleaded  as  a  defense ;  and  the  plaintiff  replies  that  a  new 
promise  was  made  by  the  defendant,  he  must  aver  in  such  reply 
that  the  payee  died  within  the  ten  years'  limitation,  and  that  the 
salt  was  brought  within  eighteen  months  from  his  death. 

Same.— JVcw?  Promisey  Sufficiency ^  Court  Determines. — Parol  Evidence. — 
Parol  evidence  is  not  admissible  to  prove  a  new  promise  to  pay  a 
debt  barred  by  the  statute  of  limitations.  The  court  determines,  as 
a  matter  of  law,  whether  the  new  promise  is  sufficient  to  take  the 
debt  out  of  the  statute.  If  the  language  used  is  indefinite  or  uncer- 
tain, so  that  an  acknowledgment  or  promise  can  not  be  reasonably 
inferred,  it  will  be  deemed  insufficient.  An  acknowledgment  of  in- 
debtedness usually  carries  with  it  an  implied  promise  to  pay,  unless 
coupled  with  expressions  which  repel  the  presumption  of  a  promise 
or  an  intention  to  pay. 

Will.— Parol  Proof  of  Contents. — The  contents  of  a  will  which  can  be 
produced,  can  not  be  shown  by  parol ;  and  to  allow  such  testimony 
over  an  objection  is  sufficient  error  to  reverse  the  case  on  appeal. 

From  the  Whitley  Circuit  Court. 
/.  C.  Wigent  and  B.  E.  Gates,  for  appellant. 
T.  R.  Marshally  W.  F.  McNagny,  P.  H.  Clugston  and 
/.  W.  Omdorfy  for  appellee. 
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Boss,  C.  J. — ^This  action  was  tjommenced  November  7, 
1893,  by  the  appellee  against  the  appellant  and  one 
Thomas  N.  McNear,  upon  a  note  dated  October  21, 1881, 
calling  for  $300,  payable  to  the  order  of  A.  W.  Rober- 
son,  and  due  one  year  after  date.  It  is  alleged  in  the 
complaint  that  A.  W.  Roberson,  the  payee,  died  intestate 
since  the  execution  of  the  note;  that  all  of  his  debts  have 
been  paid  and  that  appellee  is  his  only  heir.  A  number 
of  credits  on  the  note  amounting  to  $83.15  were  alleged, 
leaving  the  balance,  with  interest  and  attorney's  fees  still 
due,  for  which  judgment  was  demanded.  No  process 
having  been  served  upon  Thomas  N.  McNear,  the  cause 
was  dismissed  as  to  him. 

The  appellant  filed  a  demurrer  to  the  complaint,  which 
was  overruled  by  the  court  and  exception  saved.  He 
then  filed  an  answer  in  two  paragraphs,  the  first  being 
a  general  denial  and  the  second  the  ten-year  statute  of 
limitations.  To  the  second  paragraph  of  answer  appel- 
lee filed  a  reply  in  two  paragraphs,  in  each  of  which  he 
seeks  to  avoid  the  operation  of  the  statute  by  pleading  a 
new  promise.  The  first  paragraph  of  the  reply  was  held 
bad  on  demurrer  and  the  second  good.  The  issues  thus 
formed  were  submitted  to  a  jury  for  trial,  resulting  in  a 
verdict  for  appellee,  assessing  his  damages  at  $316.60. 
A  motion  for  a  new  trial  was  interposed  by  appellant, 
which  was  overruled  and  judgment  rendered  on  the  ver- 
dict. 

The  first  two  errors  assigned  call  in  question  the  suffi- 
ciency of  the  facts  alleged  to  constitute  a  cause  of  action. 

It  is  insisted  by  counsel  for  the  appellant  that  the 
complaint  is  insuflScient  for  the  following  reasons,  viz: 

First.  Because  it  shows  on  its  face  that  the  action  is 
barred  by  the  statute  of  limitations;  and,  second,  because 
it  is  not  shown  ''that  the  action  was  brought  within 
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eighteen  months  after  the  death  of  A.  W.  Roberson,  the 
payee. 

Section  294,  R.  S.  1894  (section  293,  R.  S.  1881),  sub- 
division 5,  passed  September  19,  1881,  provides  that  ac- 
tions upon  promissory  notes,  bills  of  exchange  and  other 
written  contracts  for  the  payment  of  money,  executed 
after  the  passage  of  that  act,  shall  be  commenced  within 
ten  years.  The  statute  begins  to  run  from  the  maturity 
of  the  obligation,  unless  some  one  of  the  exceptions  made 
by  the  statute  exist  which  takes  it  out  of  the*  operation 
of  this  statute. 

In  Hogan  v.  Robinson,  94  Ind.  138,  the  court  held  that 
the  question  as  to  whether  or  not  the  action  was  barred 
by  the  statute  of  limitations,  might  be  raised  by  demurrer, 
where  the  complaint  shows  on  its  face  that  the  action  was 
commenced  after  the  expiration  of  the  time  limited  by 
the  statute,  and  also  shows  that  none  of  the  statutory 
exceptions  exist  which  relieves  the  party  bringing  the 
action  from  the  operation  of  the  statute. 

The  statute  creates  a  defense  which  may  or  may  not  be 
taken  advantage  of  by  the  defendant.  He  may  waive  it 
if  he  sees  fit,  but  in  order  to  avail  him  he  must  plead  it 
unless  the  facts  alleged  in  the  complaint  show  affirma- 
tively that  none  of  the  exceptions  exist  which  withhold 
the  operation  of  the  statute.  Medsker  v.  Pogue,  1  Ind. 
App.  197;  Christian  v.  State,  exreL,  7  Ind.  App.  417; 
DeVayy,  Dunlap,  7  Ind.  App.  690;  Shewalterv.  Bergman, 
123  Ind.  155;  Falleyv.  Oribling,  128  Ind.  110. 

Section  299,  R.  S.  1894  (section  298,  R.  S.  1881), 
cited  by  counsel  in  support  of  the  second  contention, 
does  not  limit  the  time  within  which  the  action  may  be 
brought,  but  creates  an  exception  rather  to  the  sections 
limiting  such  time. 

To  accept  counsel's  interpretation  of  this  section  would 
be  to  hold  that  the  death  of  a  party  would  shorten  the 
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time  within  which  the  action  might  be  commenced. 
That  is  not  the  purpose  of  this  section.  If  eighteen 
months  of  the  time  granted  by  the  statute  of  limitations 
within  which  the  action  may  be  brought  does  not  remain 
after  the  death  of  a  party,  this  section  extends  it. 

In  the  case  of  Harris  v.  Rice,  Admr.,  66  Ind.  267,  the 
court,  in  construing  this  section,  says:  ''Bat  it  was 
the  object  and  purpose  of  the  section,  we  think,  in  all 
cases  where  death  intervened  within  eighteen  months  of, 
and  preceding,  the  close  of  the  ordinary  period  of  limita- 
tion, to  allow  suits  to  be  brought  either  by  or  against 
the  personal  representatives  of  such  decedent,  within 
said  period  of  eighteen  months,  upon  causes  of  action 
which,  without  that  section,  would  have  been  barred  by 
limitation  during  that  period,  and  before  the  suit  was 
brought.  Thus,  it  seems  to  us,  that,  under  this  section, 
while  the  ordinary  period  of  limitation  may  possibly  be 
enlarged,  yet  it  can  never  be  diminished  or  abbreviated 
in  any  case." 

See,  also,  Emerick,  Admr.,  v.  Chesroton,  90  Ind.  47; 
Epperson  v.  Hostetter,  Admr.,  95  Ind.  583;  Wright  v. 
Kleylay  104  Ind.  223. 

The  complaint  before  us  states  a  cause  of  action  in 
that  the  facts  alleged,  although  they  show  the  action  to 
have  been  commenced  [after  the  expiration  of  the  time 
fixed  by  subdivision  5,  supra,  do  not  show  that  none  of 
the  exceptions  to  its  operation  existed. 

It  is  next  urged  that  the  court  erred  in  overruling  the 
demurrer  to  the  second  paragraph  of  the  reply. 

This  paragraph  of  the  reply  set  up  a  new  promise, 
made  subsequent  to  the  expiration  of  the  time  limited  for 
bringing  the  action.  It  is  insisted,  however,  that  the 
reply  is  bad  because  it  contained  no  allegations  to  show 
that  the  action  was  brought  within  eighteen  months  after 
the  death  of  A.  W.  Roberson,  the  payee.     In  support  of 
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this  contention  our  attention  has  been  called  to  the  ease 
of  HicUt  V.  Hough,  Admr.,  11  Ind.  161,  where  the  court, 
in  discussing  the  sufficiency  of  a  reply  filed  to  an  answer 
setting  up  the  twenty-year  statute  of  limitations,  says : 
"The  reply  avers  that  the  maker  of  the  note  died  within 
the  twenty  years;  but  that  fact  alone  did  not  bring  the 
case  within  this  exception,  for  he  may  have  died  within 
ten  or  eighteen  years  from  the  making  of  the  note,  so 
that  eighteen  months  from  the  death  might  have  elapsed 
before  the  expiration  of  the  twenty  years.  The  reply 
should  have  averred,  to  have  been  any  answer  to  the  bar 
set  up,  that  the  maker  died  within  the  twenty  years,  and 
that  the  suit  was  brought  within  eighteen  months  from 
his  death.'' 

We  think  there  can  be  no  question  about  the  correct- 
ness of  that  decision,  for  in  that  case  the  defendant 
pleaded  as  a  defense  the  statute  of  limitations,  and  the 
plaintiff,  to  avoid  the  operation  of  the  statute,  attempted 
to  plead  the  exception  to  the  operation  of  the  statute, 
which  is  created  by  section  299,  supra. 

The  reply  before  us,  however,  is  not  founded  upon 
this  section,  but  is  based  upon  a  new  promise  made.  No 
argument  is  adduced  by  appellant  against  the  sufficiency 
of  the  reply  as  setting  up  a  new  promise.  While  counsel 
in  their  brief  say  the  sufficiency  of  the  reply  depends 
upon  the  construction  to  be  placed  upon  a  letter  written 
by  appellant  to  appellee,  yet  no  argument  is  advanced  to 
show  that  the  reply  is  not  sufficient. 

The  mere  statement  of  counsel  that  a  pleading  is  in- 
sufficient does  not  meet  the  requirements  of  this  court, 
that  in  order  to  present  for  consideration  any  question 
presented  by  the  record,  the  ruling  complained  of  must 
be  pointed  out  and  some  argument  adduced  in  support 
of  the  contention  that  it  was  erroneous.  It  is  so  well 
settled  by  the  decisions  of  this  court  and  the  Supreme 
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Court  that  errors  assigned  and  which  are  not  discussed 
by  counsel  are  waived,  that  we  deem  it  unnecessary  to 
cite  the  authorities.  While  we  appreciate  the  honest 
effort  to  present  tersely  the  questions  relied  upon,  there 
must  be  more  of  an  argument  presented  than  merely 
the  statement  that  the  ruling  was  erroneous.  And,  in- 
asmuch as  this  court  indulges  a  presumption  in  favor  of 
the  correctness  of  the  rulings  of  the  nisi  prius  court,  it 
will  not  search  the  record  for  errors,  but  will  consider 
only  those  presented  by  counsel.  Hence,  the  argument 
of  counsel  adduced  to  show  that  the  reply  is  not  suffi- 
cient, because  it  contains  no  allegation  to  show  that  the 
action  was  brought  within  eighteen  months  after  the 
death  of  A.  W.  Roberson,  the  payee,  does  not  require 
the  court  to  examine  the  reply  and  decide  whether  or 
not  it  is  insufficient  for  some  other  reason.  Ordinarily, 
this  court  will  confine  its  examination  and  decision  to 
the  questions  presented  by  counsel. 

The  last  error  assigned  is  that  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial. 

Counsel  insist  that  the  evidence  fails  to  establish  a 
promise  to  pay,  sufficient  to  avoid  the  statute  of  limita- 
tions, and  thus  revive  the  cause  of  action. 

Section  302,  R.  S.  1894  (section  301,  R.  S.  1881), 
reads  as  follows:  ''No  acknowledgment  or  promise  shall 
be  evidence  of  a  new  or  continuing  contract,  whereby  to 
take  the  case  out  of  the  operation  of  the  provisions  of  this 
act,  unless  the  same  be  contained  in  some  writing  signed 
by  the  party  to  be  charged  thereby.'* 

Parol  evidence  is  not  admissible  to  prove  such  ac- 
knowledgment or  promise.  The  statute  creates  the  ex- 
ception and  provides  what  shall  be  necessary  for  its 
creation.  It  can  not  be  created  in  any  other  or  different 
way.  The  statute  is  mandatory,  and  the  courts  are  pow- 
erless either  to  ignore  or  in  any  manner  waive  or  lessen 
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any  of  its  provisions.     Kisler  v.  Sanders ^  Admz.,  40  Ind. 
78;  Keteham,  Admx.,  v.  Hill,  42  Ind.  64. 

The  statute,  in  requiring  the  acknowledgment  or  prom- 
ise to  be  in  writing,  makes  it  the  duty  of  the  court  to 
determine  as  a  question  of  law  whether  or  not  the  ac- 
knowledgment or  promise  is  sufficient  to  bind  the  party 
and  take  the  case  out  of  the  operation  of  the  statute  limit- 
ing the  time  within  which  an  action  on  the  original  obliga- 
tion may  be  commenced.  If  the  language  used  is  in- 
definite or  uncertain,  so  that  an  acknowledgment  or 
promise  can  not  be  reasonably  inferred,  it  will  be  deemed 
insufficient.  The  evident  purpose  of  the  statute  in  re- 
quiring that  which  is  to  be  evidence  of  an  acknowledg- 
ment or  promise  under  the  section  now  before  us  to  be 
in  writing,  is  to  relieve  the  question  of  its  sufficiency 
from  all  doubt. 

A  recent  textwriter  says:  *'The  acknowledgment  must 
be  in  terms  sufficient  to  warrant  the  inference  of  a  prom- 
ise to  pay.'*     Wood's  Lim.  of  Actions,  section  64. 

And  again  in  the  same  section  the  author  says:  ''It 
is  now  well  settled  that  no  acknowledgment  is  sufficient 
to  take  a  case  out  of  the  operation  of  the  statute  unless 
it  is  of  such  a  character  that  a  new  promise  sufficient  to 
revive  the  debt  can  be  fairly  drawn  therefrom." 

In  the  case  of  Ooldsby  v.  Oentle,  5  Blackf.  436,  the 
court  held  the  following  to  be  insufficient  as  an  acknowl- , 
edgment,  viz.:     "The  plaintiff  might  have  been  paid 
long  ago  if  he  had  not  treated  me  badly." 

It  was  held  to  be  insufficient  because  the  acknowledg- 
ment was  accompanied  with  qualifying  words  rendering 
the  inference  of  a  promise  or  willingness  to  pay  doubt- 
ful, the  court  quoting  with  approval  the  following  lan- 
guage, used  by  the  Supreme  Court  of  the  United  States 
inthecaseof  Bell  v.  Morrison,  1  Peters,  *351,  viz.:  ''If 
there  be  no  express  promise,  but  a  promise  is  to  be  raised 
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by  implication  of  law,  from  the  acknowledgment  of  the 
party,  such  acknowledgment  ought  to  contain  an  un- 
qualified and  direct  admission  of  a  previous,  subsisting 
debt,  which  the  party  is  liable,  and  willing,  to  pay.  If 
there  be  accompanying  circumstances,  which  repel  the 
presumption  of  a  promise  or  intention  to  pay;  if  the  ex- 
pressions be  equivocal,  vague  and  indeterminate,  leading 
to  no  certain  conclusion,  but  at  best  to  probable  infer- 
ences, which  may  affect  different  minds  in  different  ways 
we  think  they  ought  not  to  go  to  a  jury  as  evidence  of  a 
new  promise  to  revive  the  cause  of  action.  Any  other 
course  would  open  all  the  mischiefs  against  which  the 
statute  was  intended  to  guard  innocent  persons,  and  ex- 
pose them  to  the  danger  of  being  entrapped  in  careless 
conversations,  and  betrayed  by  perjuries." 

The  tendency  of  the  courts  is  rather  to  a  strict  compli- 
ance with  the  rule  above  announced,  than  otherwise,  and 
while  its  strictness  may  sometimes  cause  the  loss  of  an 
honest  debt,  many  unjust  recoveries  will  be  prevented. 
The  statute  of  limitations  is  beneficial,  in  that  it  compels 
the  enforcement  of  obligations  within  a  reasonable  time 
and  thus  adds  security  to  the  rights  of  all.  For  the  fault 
and  laches  of  the  creditor  in  enforcing  his  claim,  the 
debtor  and  his  heirs  are  granted  immunity. 

In  no  two  of  the  many  adjudicated  cases  is  the  language 
of  the  instrument  passed  upon  the  same,  and,  while  the 
courts  have  uniformly  held  that  the  acknowledgment 
must  be  distinct,  many  of  them  go  further  and  say,  it 
must  also  be  free  from  any  intimation  that  the  debt  will 
not  be  paid. 

Among  the  many  cases  bearing  out  this  proposition 
are  Berghavs  v.  Calhcmn,  6  Watts  219;  Ol&im  v.  Rise,  6 
Watts  44;  Smith  v.  Freely  1  Addis.  291;  Harrison  v. 
Handley,  1  Bibb  443;  Head  v.  Manners,  5  J.  J.  Marsh. 
*255;  Allen  \.  Webster,  15  Wend.  284;  Tichenorv.  Colfax, 
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4  N.  J.  L.  153;  New  Orleans,  etc.,  R,  R.  Co,  v.  Harper, 
11  La.  Ann.  212;  Dickinson  v.  McCamy,  5  Ga.  486. 

And  it  has  been  held  in  a  number  of  cases  that  a  prom- 
ise to  pay  a  part  of  the  debt  does  not  revive  the  original 
obligation.  Webster's  Exr.  v.  Newbold,  41  Pa.  St.  482; 
Miller  v.  Paschore,  83  Pa.  St.  356;  Morris  v.  Hazlekurst, 
30  Md.  362;  Phelps  v.  Steward,  12  Vt.  256. 

The  language  used  by  the  appellant  in  his  letter  to  the 
appellee,  and  which  is  the  acknowledgment  and  promise 
relied  upon  to  revive  the  note  sued  on  is  probably  not 
the  most  convincing  in  every  respect,  yet  it  does  convey 
to  the  appellee  a  promise  that  appellant  will  pay  the  debt, 
although  he  thinks  that  appellee  should  make  some  re- 
duction. We  are  unable  to  accept  counsePs  view  of  this 
letter,  as  being  nothing  more  than  a  proposition,  asking 
appellee  to  state  what  he  would  be  willing  to  accept,  and 
that  the  appellant  would  then  determine  whether  he  would 
agree  to  pay.  On  the  contrary,  it  is  an  acknowledgment 
coupled  with  a  request  that  the  appellee  should  not  exact 
a  payment  of  the  entire  amount.  And,  further,  he  says 
that  if  time  is  given  him  until  fall  he  will  then  pay. 
An  acknowledgment  of  an  indebtedness  usually  carries 
with  it  an  implied  promise  to  pay.  But  if  the  acknowl- 
edgment is  coupled  with  expressions  which  repel  the  pre- 
sumption of  a  promise  or  an  intention  to  pay,  it  will  not 
be  sufficient  to  avoid  the  operation  of  the  statute  of  lim- 
itations. 

The  letter  under  consideration  is  sufficiently  plain  and 
definite,  not  only  to  show  an  intention  to  pay,  but  to  re- 
pel any  presumption  that  he  repudiated  the  debt  and 
refused  to  pay. 

Having  determined  that  the  letter  was  sufficient  ac- 
knowledgment to  relieve  from  the  operation  of  the  stat- 
ute and  revive  the  action,  the  oral  testimony  on  the  ques- 
tion of  an  acknowledgment  and  promise  was  harmless. 
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The  next  objection  urged  is  that  the  court  below  erred 
in  permitting  the  appellee  to  testify  as  to  his  being  the 
only  heir  at  law  and  the  owner  of  the  note  sued  on. 

In  the  complaint  it  is  alleged  that  ''A.  W.  Roberson 
and  his  wife  both  died  intestate  since  the  execution  of 
the  said  note,  and  that  the  plaintiff  is  the  sole  surviv- 
ing son  and  heir  of  said  A.  W.  Roberson  and  wife." 

The  evidence  introduced  to  support  these  allegations 
is  found  in  the  testimony  of  appellee  and  is  as  follows: 

"Q.  You  may  tell  whether  your  father  and  mother 
left  any  will?     A.    Yes,  sir. 

*'Q.  Where  is  that  on  record?  A.  Allen  county, — 
Fort  Wayne. 

''Q.  Who  else,  if  any  one,  has  any  interest  in  the^ 
estate  of  your  father  or  mother?" 

To  this  question  the  appellant  objected  for  the  reason 
that  the  will  concerning  which  appellee  testified  was  the 
best  evidence.  The  objection  was  overruled  and  an  ex- 
ception saved,  and  the  witness  answered  that  he  was  the 
only  person  interested. 

We  think  counsel's  objection  well  made  and  should 
have  been  sustained  by  the  court.  For  this  ruling  a 
new  trial  should  have  been  granted. 

Judgment  reversed,  with  instructiomi  to  sustain  appel- 
lant's motion  for  a  new  trial. 

Filed  F^.S6»  1885. 
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No.  1,251. 
Dean  v.  Reynolds  &  Company  et  al. 

Pleading. — Complaint  to  Enforce  a  Laborer's  Lien  Against  Bailroad,-^ 
Suffleiency  of, — A  complaint  in  an  action  to  enforce  a  laborer's  lien 
against  a  railroad  for  labor  performed  is  sufficient  where  it  appears 
that  the  work  was  done  in  the  county  where  the  notice  of  lien  was 
filed;  that  it  was  done  on  the  railroad  mentioned;  that  the  work 
was  such  that  a  lien  can  be  held  therefor  under  the  statute ;  and 
that  the  work  was  such  as  was  provided  by  the  contract  to  be  done ; 
the  work  contracted  to  be  done  being  to  grub  and  clear  the  right  of 
way  and  grade  and  construct  the  road  bed. 

From  the  Lake  Circuit  Court. 
E.  D.  Crumpacker,  for  appellant. 
N.  i.  Agnew,  D.  E.  Kelly  and  J.  W.  Youche,  for  ap- 
pellees. 

Davis,  J. — ^This  action  was  brought  by  Frank  Dean 
to  enforce  a  lien  against  the  Elgin,  Joliet  and  Eastern 
Railway  Company  and  the  other  appellees  for  an  amount 
due  him  for  labor  performed  in  the  construction  of  the 
road-bed  of  said  railroad  in  Porter  county.  The  appellees 
demurred  to  the  complaint,  and  their  demurrer  was  sus- 
tained and  judgment  was  rendered  against  appellant  upon 
the  demurrer.  From  such  judgment  he  prosecutes  this 
appeal. 

It  is  averred  in  the  complaint  that  the  appellee,  the 
Elgin,  Joliet  and  Eastern  Railway  Company,  is  a  railroad 
corporation,  and  owns* a  line  of  railroad  extending  from 
Joliet,  in  the  State  of  Illinois;  to  the  station  of  McCool, 
in  Porter  county,  Indiana,  that  said  company  extended 
its  said  railroad  from  the  station  of  McCool,  in  Porter 
county,  to  the  village  of  Porter,  in  said  county,  a  dis- 
tance of  seven  miles;  that  it  had  procured  and  owned 
Vol.  12—7 
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the  right  of  way  for  such  extension,  and  in  1892  it  con- 
tracted with  E.  P.  Reynolds  &  Co.  and  Patrick  Carman 
for  the  construction  of  the  railroad  between  said  points. 
On  the  20th  of  November,  1892,  Reynolds  &  Co.  and 
Carman  sublet  a  portion  of  the  work  to  appellant,  and 
entered  into  a  contract  with  him  by  the  terms  of  which 
he  was  to  grub  and  clear  the  right  of  way,  and  grade 
and  construct  the  road-bed  for  said  road,  covering  a  por- 
tion of  said  extension;  that  it  was  agreed  and  under- 
stood between  them  that  estimates  should  be  made  once 
a  month,  and  appellant  was  to  receive  ninety  per  cent, 
of  such  estimates  as  they  were  made;  that  appellant 
went  to  work  on  the  25th  of  November  under  said  con- 
tract, and  on  the  25th  of  December,  1892,  after  he  had 
been  engaged  for  about  a  month,  the  contract  was  re- 
duced to  writing,  a  copy  of  which  is  filed  with,  and  made 
part  of  the  complaint;  that  appellant  continued  to  work 
under  said  contract  until  the  20th  day  of  January,  1893; 
that  appellees  refused  to  make  any  estimates,  and  refused 
to  comply  with  other  conditions  of  the  contract,  and  on 
the  20th  day  of  January,  1893,  they  stopped  him  from 
working,  and  refused  to  permit  him  to  go  on  with  the 
contract;  that  he  performed  work  under  the  contract  to 
the  amount  of  $2,266  in  grading  and  building  the  rail- 
road which  work  was  reasonably  worth  that  amount, 
and  was  and  is  of  the  value  of  that  amount  to  the  rail- 
way company;  that  said  amount  was  due  appellant,  and 
wholly  unpaid.  A  bill  of  particulars  was  filed  with, 
and  made  part  of  the  complaint;  that  within  sixty  days 
after  the  completion  of  said  work,  appellant  filed  and 
caused  to  be  recorded  in  the  recorder's  office  of  Porter 
county,  notice  of  his  intention  to  hold  a  lien  on  the  rail- 
road for  the  value  of  said  work,  a  copy  of  which  notice 
was  filed  with,  and  made  a  part  of,  the  complaint.     The 
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complaint  asks  judgment  for  three  thousand  dollars,  and 
the  foreclosure  of  the  lien. 

The  written  contract  entered  into  on  the  25th  day  of 
December,  1892,  is  set  out  with  the  complaint,  but  the 
action  is  upon  the  quantum  meruit,  and  the  contract  is 
not  the  basis  of  the  right  to  recover.  The  theory  of  the 
complaint  is  that 'appellant  performed  the  work  under 
the  contract,  which  was  rescinded  by  the  action  of  the 
appellees  before  its  completion,  and  appellant  seeks  to 
recover  the  value  of  the  labor  thus  performed. 

Counsel  for  appellees  insist  the  complaint  is  bad  for 
the  following  reasons: 

1.  That  it  does  not  show  that  the  work  was  done  in 
Porter  county. 

2.  That  it  does  not  show  that  the  work  was  done  on 
the  railroad  mentioned. 

3.  That  it  does  not  show  the  work  was  such  that  a 
lien  could  be  held  therefor  under  the  statute. 

4.  That  it  does  not  show  the  work  was  such  as  was 
provided  by  the  contract  to  be  done. 

It  appears  that  the  railway  company  was  engaged  in 
the  construction  of  a  railroad  between  the  points  named 
in  Porter  county;  that  the  company  entered  into  a  con- 
tract with  its  coappellees  for  the  construction  of  the  rail- 
road between  said  points;  that  the  contractors  sublet  a 
portion  of  said  work  to  appellant;  that  appellant  went  to 
work  and  continued  to  work  under  said  contract  for 
nearly  sixty  days;  that  he  performed  work  in  grading 
and  building  the  railroad,  which  work  was  reasonably 
worth  $2,266,  and  was  and  is  of  the  value  of  that  amount 
to  the  railway  company,  and  that  appellees  stopped  him 
from  working  and  refused  to  permit  him  to  go  on  with 
the  contract. 

In  our  opinion  it  sufiBciently  appears  that  the  work  was 
done  in  Porter  county;  that  it  was  done  on  the  railroad 
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mentioned;  that  the  work  was  such  that  a  lien  can  be 
held  therefor  under  the  statute,  and  that  the  work  was 
such  as  was  provided  by  the  contract  to  be  done. 

The  complaint  was  sufficient  to  withstand  the  demur- 
rer. Section  7265,  R.  S.  1894;  E.  S.,  section  1699; 
Chapman  v.  Elgin,  etc.,  R.  W.  Co.,  11  Ind.  App.  632. 

Whether  all  the  work  performed  by  appellant  was  such 
that  a  lien  can  be  held  therefor  under  the  statute,  we 
need  not  determine.  It  appears  that  the  work  appellant 
contracted  to  do  was  to  grub  and  clear  the  right  of  way 
and  grade  and  construct  the  road  bed,  and  that  he  per- 
formed work  in  grading  and  building  the  railroad.  It 
is  Aot  alleged  that  he  did  in  fact  do  any  work  in  grub- 
bing and  clearing  the  right  of  way,  but  if  the  grubbing 
and  clearing  was  essential  to  the  grading  and  building, 
and  if  it  was  included  in  the  work,  the  railway  company 
contracted  to  have  done  in  the  construction  of  the  rail- 
road, no  reason  occurs  to  us  why  appellant,  if  he  per- 
formed any  such  work,  would  not  be  entitled  to  hold  a 
lien  therefor. 

Judgment  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  complaint. 

Filed  Feb.  5, 1805. 
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Bailment. — Hire. — Degree  of  Care.— Special  Contract. — Bailed Jhropertff 
Stolen.— Liability  of  Bailee. — If  a  person  hire  a  horse  and  buggy  to 
drive  to  a  certain  place,  and  agrees  to  put  the  horse  and  buggy  in  a 
livery  stable  and  have  the  same  kept  there  during  his  stay,  but  in  vio- 
lation of  such  agreement  hitches  the  horse,  with  the  buggy  attached 
thereto,  to  a  public  hitching  rack,  smd  the  horse  and  boggy  are 
stolen,  the  bailee  is  liable  in  damages. 


NOVEMBER  TERM,  1894.  101 

line  et  al.  v.  Mills. 

QAME.—yegligence  of  Bailee, — Proximate  Cause,— Care, -^Special  Coti" 
tract,— 'The  violation  of  the  degree  of  care  established  by  the  special 
contract  to  put  the  team  in  a  livery  stable  was  negligence,  and  the 
loss  of  the  property  was  the  proximate  result  of  that  negligence. 

Sauk,— Degree  of  Care,— Special  Contract,— It^  in  a  bailment,  there  is 
a  special  contract  providing  what  degree  of  care  the  bailee  shall  ex- 
erdse  over  the  property,  the  bailee  is  required  to  use  such  care  as 
the  contract  prescribes. 

Demand. —  When  Not  Necessary, — It  is  unnecessary  to  make  a  demand 
when  it  could  avail  nothing,  as  where  the  plaintiff  counts  upon  the 
lose  of  property  through  defendant's  negligence. 

From  the  Huntington  Circuit  Court. 

/.  C  Branyan,  J,  F.  France  and  J.  8.  Branyan,  for 
appellants. 
B.  M.  Cobb,  for  appellee. 

Reinhard,  J. — Action  by  the  appellee  against  the  ap- 
pellants on  a  complaint  in  two  paragraphs.  In  the  first 
paragraph  it  was  averred  that  the  appellee  is  the  owner 
of  one  horse  and  buggy,  one  set  of  harness,  one  whip 
and  one  lap  robe,  all  of  the  value  of  $250;  that  on  the 
14th  day  of  August,  1893,  the  appellee  hired  to  the  ap- 
pellants said  rig  for  the  price  of  $2,  to  be  used  by  them 
and  returned  on  the  same  day,  and  that  appellants  have 
failed,  refused  and  neglected  to  return  the  same,  but 
have  converted  said  property  to  their  own  use. 

In  the  second  paragraph  the  same  ownership,  value 
and  letting  of  the  same  property  are  alleged,  and  it  is 
further  averred  that  the  property  was  hired  to  the  appel- 
lants to  be  used  by  them  in  going  to  the  city  of  Hunt- 
ington and  return  from  the  town  of  Andrews  on  the  day 
named  in  the  first  paragraph;  that  appellants  agreed  to 
put  the  horse  and  buggy  in  a  livery  stable  at  Hunting- 
ton, to  remain  until  they  should  wish  to  return  to  An- 
drews; that  in  violation  of  such  agreement  the  appel- 
lants failed  and  neglected  to  put  up  the  rig  in  said 
stable,  or  in  any  stable  or  barn  in  Huntington,  and  that 
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by  reason  of  such  carelessness  and  negligence,  and  in 
violation  of  their  contract,  the  said  property  was  lost  or 
stolen,  and  has  never  been  found  or  recovered,  and  that 
appellants  failed  to  return  said  property  or  notify  the 
appellee  of  said  loss,  or  in  any  way  account  for  their  not 
returning  the  same,  nor  have  they  offered  to  pay  for  the 
same.  Whereby  appellee  has  been  damaged  $275,  for 
which  he  demands  judgment. 

Upon  issues  joined,  the  cause  was  submitted  for  trial  to 
a  jury,  who,  upon  request  of  the  parties,  returned  a 
special  verdict. 

The  appellants  moved  for  judgment  upon  the  verdict, 
which  motion  the  court  overruled  and  rendered  judg- 
ment in  favor  of  the  appellee.  Proper  exceptions  were 
saved  to  the  rulings  of  the  court. 

The  special  verdict  sustains  the  second  paragraph  of 
the  complaint. 

The  jury  find  that  the  appellants,  on  the  evening  of 
the  14th  day  of  August,  1893,  hired  of  the  appellee  the 
property  described  in  each  paragraph  of  the  complaint, 
at  the  town  of  Andrews,  in  Huntington  county,  Indiana, 
at  the  price  of  $1,  to  drive  to  the  city  of  Huntington,  in 
said  county,  a  distance  of  six  miles;  that  they  were  to 
put  said  rig  in  the  livery  barn  at  Huntington  during 
their  stay  in  said  city,  and  were  to  return  said  property 
to  appellee's  barn  that  night,  after  their  use  of  it;  that 
appellants,  in  company  with  another  person  named, 
came  to  the  city  of  Huntington  with  said  rig,  reaching 
said  city  at  about  8:30  o'clock  p.  m.,  and  there  they 
hitched  said  horse,  with  the  buggy  attached  thereto,  to 
a  public  hitching  rack  on  the  north  side  of  the  public 
square,  where  many  other  rigs  were  hitched,  and  at  a 
place  where  the  electric  light  shone  brightly  and  many 
people  were  upon  and  along  the  street  where  said  rig  was 
hitched;  that  appellants  left  said  horse  at  said  place  and 
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did  not  return  there  until  about  9:30  o'clock  p.  m.  of 
said  evening,  when  they  discovered  that  said  horse, 
harness,  buggy,  whip  and  lap  robe  were  gone;  that  the 
appellants  have  not,  nor  has  either  of  them,  nor  the  per- 
son vith  them,  nor  the  appellee,  ever  been  able  to  find 
any  of  said  property;  that  the  same  was  stolen  from  the 
rack  by  some  one  to  the  jury  unknown;  that  the  value 
of  said  property  is  $100;  that  appellants  thereupon  in- 
formed appellee  of  the  disappearance  of  said  property, 
and  gave  him  all  the  information  they  had  as  to  what 
had  become  of  it;  that  they  urged  appellee  to  have  bills 
printed  and  circulated  describing  said  property,  so  that 
its  whereabouts  might  be  discovered;  that  one  of  appel- 
lants searched  all  the  livery  stables  in  the  city  of  Hunt- 
ington for  it  without  avail;  that  appellee  refused  to  ad- 
vertise for  said  property;  that  appellee  piade  no  demand 
on  appellants,  or  either  of  them,  for  the  payment  of  said 
rig  and  property  before  the  commencement  of  this  suit, 
or  for  the  property  itself,  and  that  he  accepted  payment  - 
of  appellant  Line  for  the  livery  hire  after  he  knew  the 
property  had  been  stolen. 

The  appellants'  counsel  urge  but  two  reasons  for  their 
position  that  the  court  erred  in  rendering  judgment  in 
favor  of  the  appellee  upon  the  special  verdict,  viz: 

1.  Because  said  verdict  shows  upon  its  face  that  no 
demand  was  made  for  the  property  or  its  value  before 
suit. 

2.  Because  said  verdict  does  not  show  such  negligence 
on  the  part  of  the  appellants  as  would  make  them  liable. 

The  relation  which  the  parties  sustained  to  each  other 
was  that  of  bailor  and  bailee.  The  appellants  hired  of 
the  appellee,  for  the  price  of  $1,  the  livery  rig  which 
they  agreed  to  return  the  same  night.  They  also  agreed 
to  put  up  the  rig  at  a  livery  barn  during  their   stay  at 
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Huntington.  This  they  failed  to  do.  They  were,  there- 
fore, guilty  of  negligence. 

Where,  in  bailment,  there  is  a  special  contract  provid- 
ing what  degree  of  care  the  bailee  shall  exercise  over  the 
property,  of  course  the  latter  is  required  to  use  such  care 
as  the  contract  prescribes.  Otherwise,  and  independ- 
ently of  any  contract,  the  law  imposes  certain  duties 
upon  the  bailee  with  reference  to  the  care  to  be  exercised 
.by  him  over  the  property  bailed.  In  the  absence  of  a 
special  contract,  the  degree  of  care  required  will  depend 
upon  the  particular  circumstances  of  each  case. 

In  the  present  case,  as  we  have  seen  from  the  special 
verdict,  the  agreement  of  the  appellants  required  them 
to  put  the  property  in  a  livery  stable.  This  agreement 
may  have  been,  and  probably  was,  in  anticipation  of  just 
such  an  occurrence  as  the  stealing  of,  or  an  injury  to,  the 
property,  and  to  avoid  the  same.  It  may,  therefore,  be 
said,  we  think,  that  the  disappearance  of  the  property 
was  the  proximate  result  of  the  appellants'  failure  to  ex- 
ercise that  care  over  the  property  which  the}^  had  agreed 
to  exercise. 

In  the  case  of  Lilley  v.  Doubleday^  7  Q.  B.  Div.  510,  the 
defendants  had  contracted  to  warehouse  goods  in  a  par- 
ticular warehouse;  instead  of  so  doing,  however,  they 
stored  them  in  another  place,  where  they  were  destroyed 
by  inevitable  casualty.  It  was  held  that  the  defendants 
were  liable  on  their  contract  for  the  value  of  the  goods. 

Nor  do  we  think  a  demand  was  necessary  before  suit. 
As  a  general  rule,  when  a  demand  could  avail  nothing 
it  is  not  necessary.  The  appellants  could  not  have  re- 
turned the  property  had  a  demand  been  made  upon  them. 
Their  negligence  in  failing  to  care  for  the  rig  as  they  had 
agreed,  and  the  consequent  loss  of  the  property  placed 
them  in  the  wrong.  This  was  the  theory  of  the  second 
paragraph  of  the  complaint.     Had  there  been  a  demand 
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and  failure  to  return,  perhaps  no  other  proof  would  have 
been  necessary  to  place  the  appellants  in  the  wrong,  and 
the  burden  would  have  been  upon  them  to  account  for 
the  property.  As  the  appellee  counted  upon  the  loss  of 
the  property  through  appellants'  negligence  no  demand 
was  necessary,  although  the  burden  was  upon  the  appel- 
lants to  establish  the  Iqss  as  alleged.  Story  Bailm.  sec- 
tion 278. 

Judgment  afSrmed. 

FUed  Feb.  7  18d5. 


No.  1,364. 

Blub  bt  al.  v.  Brigqs. 


Bailboad.— JDtrty  to  Fence,— ObstmcUng  Highway.— A  railroad  com- 
pany, while  authorized  by  law  to  conetruct  its  road  across  public 
highways,  is  not,  by  reason  of  its  duty  to  securely  fence  its  road, 
jofitified  in  building  a  fence  across  a  highway. 

^i-umvQ.— Negligence  Necessarily  Implied.^li  an  act  averred  to  have 
been  done  is  of  such  a  character  as  that  under  the  circumstances 
alleged,  it  was  necessarily  negligent,  it  will  be  so  regarded  by  the 
coort,  although  it  be  not  designated  as  negligently  done. 

Bam^.-- Answer  J  Sustaining  Demurrer  to. — Same  Facts  Provable  Under 
General  Denial, — ^There  is  no  error  in  sustaining  a  demurrer  to  an 
answer  in  which  all  the  facts  averred  are  provable  under  the  gen- 
eral denial,  which  is  pleaded. 

Kqvscy .-^Liability  of  Agent  for  Tortious  Act.— Damages, — He  who 
commits  an  unlawful  act  or  an  act  of  misfeasance  and  positive 
wrong  to  another  can  not  escape  liability  therefor  upon  the  ground 
of  his  being  an  agent  for  another. 

Municipal  Corporation. — Town, — Consent  of  Members  of  Board  to 
Change  in  Street,— Coneent  of  members  of  a  town  board  to  a  change 
in  a  street,  unless  given  while  assembled  aa  a  board,  can  not  be  re- 
garded as  the  act  of  the  corporation. 

From  the  Greene  Circuit  Court. 

/.  T.  Hays,  for  appellants. 

W.  S.  Maple  and  J.  S,  Bays,  for  appellee. 


106         APPELLATE  COURT  OF  INDIANA, 
Blae  el  al.  v,  Briggs. 

Gavin,  J. — ^The  appellee  sued  for  damages  sustained 
by  driving  into  a  barbed  wire  fence  erected  by  appel- 
lants across  a  way  over  which  appellee  was  traveling  in 
the  night  time. 

The  first  paragraph  counts  upon  the  appellants' wrong 
as  consisting  in  thus  obstructing  a  public  highway.  The 
appellant  railroad  company,  while  authorized  by  law  to 
construct  its  road  across  public  highways,  was  not,  by 
reason  of  its  duty  to  securely  fence  its  road,  justified  in 
building  a  fence  across  the  highway. 

The  second  paragraph  sets  up  facts  showing  that  ap- 
pellants negligently  built  and  left  unguarded  a  barbed  wire 
fence  across  a  highway  which  had  been  for  many  years 
much  traveled  by  the  public.  Under  the  facts  alleged 
we  think  it  clear  that  the  appellants  were  negligent  in 
building  and  leaving  unguarded  such  a  fence  in  such  a 
place.  The  pleading  is  good  under  the  cases  of  Cars- 
kaddon  v.  Mills,  5  Ind.  App.  22,  and  Morrow  y.  Sweeney, 
10  Ind.  App.  626. 

When  the  act  averred  to  have  been  done  is  of  such  a 
character  as  that,  under  the  circumstances  alleged,  it 
was  necessarily  negligent,  it  will  be  so  regarded  by  the 
court,  even  if  it  be  not  designated  as  negligently  done, 
although  it  is  generally  the  safer  practice  to  make  this 
allegation  directly. 

The  complaint  thus  charges,  in  the  first  paragraph,  an 
unlawful  act,  viz.:  the  obstruction  of  the  public  high- 
way, and  in  the  second  paragraph  the  doing  in  an  im- 
proper manner  of  that  which  appellants  had  a  lawful 
right  to  do  in  a  proper  manner.  Both  paragraphs  were 
good. 

To  this  complaint  appellants  answered,  first,  by  a 
general  denial;  secondly,  specially.  In  the  latter  para- 
graph, facts  are  set  forth  tending  to  show  that  there  was 
no  public  highway;  that  the  fence  was  lawfully  erected  at 
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the  point  where  it  was  placed,  and  that  one  of  the  appel- 
lants had  nothing  whatever  to  do  with  its  construction. 
All  the  facts  therein  averred  were  admissible  under  the 
general  denial.  There  was,  consequently,  no  error  in 
sustaining  the  demurrer  to  it.  Kelley  v.  Kelley,  8  Ind. 
App.  606. 

Moreover,  the  answer,  although  pleaded  to  the  entire 
complaint,  in  no  way  meets  the  averments  of  negligent 
conduct  which  form  the  gist  of  the  second  paragraph. 

The  jury  returned  a  verdict  in  favor  of  appellee.  The 
correctness  of  the  court's  action  in  overruling  the  motion 
for  new  trial  is  questioned. 

The  evidence  quite  fully  sustains  the  verdict. 

From  it  we  learn  that  this  road  had  been  traveled  as  a 
public  highway  for  twenty-five  or  thirty  years;  that  ap- 
pellant Blue  was  the  general  manager  of  the  appellant 
railway  company;  that,  without  any  legal  proceedings  to 
so  do.  Blue  undertook  to  straighten  the  highway  in  con- 
troversy, and>in  doing  so,  changed  its  course  at  the  point 
where  the  fence  was  built  across  the  old  way;  that  he  or- 
dered the  barbed  wire  fence  constructed  across  this  old 
road  by  the  regular  employes  of  appellant  railway  com- 
pany, by  whom  they  were  paid  for  the  work.  There  was 
nothing  but  the  wire  across  the  traveled  way.  The  fence 
was  not  visible  at  night  and  there  were  no  lights,  guards 
or  anything  else  to  indicate  its  presence. 

The  appellee,  while  rightfully  traveling  over  the  road 
without  knowledge  of  its  existence,  and  being  unable  to 
see  it  by  reason  of  the  darkness,  drove  into  it  and  was 
injured. 

This  fence  was  built  and  this  change  of  road,  made  as 
part  of  a  considerable  amount  of  improvement,  made 
under  Blue's  directions,  in  which  a  number  of  persons, 
including  the  railway  company,  were  more  or  less  inter- 
ested. 
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The  fact  that  this  particular  part  of  the  work  was  not 
upon  land  in  which  the  company  was  interested,  and  the 
fact  that  it  charged  up  the  expense  of  doing  the  work  to 
the  various  parties  interested,  will  not  relieve  the  com- 
pany from  the  results  of  its  servants'  wrongs  committed 
by  its  direction. 

Neither  will  Blue  be  relieved  by  the  fact  that  he  was 
acting  merely  as  an  agent  for  some  one  else.  He  who 
commits  an  unlawful  act  or  an  act  of  misfeasance  and 
positive  aggressive  wrong  to  another  can  not  escape  lia- 
bility therefor  upon  the  ground  of  his  being  an  agent  for 
another-  Berghoff  v.  McDonald,  87  Ind.  549;  Mechem 
Agency,  section  571. 

In  our  judgment  both  paragraphs  of  the  complaint  are 
abundantly  sustained  by  the  evidence. 

The  legal  title  to  the  land  in  which  this  road  was 
located  was  in  Blue,  held  for  the  benefit  of  the  Evans- 
ville  and  Terre  Haute  Ry.  Co.,  which  was  not  a  party  to 
this  action.  The  reasons  which  induced  him  to  buy 
the  land  for  that  company  in  no  way  bore  upon  any 
question  at  issue  in  this  case. 

There  was  no  error  in  refusing  to  permit  appellants  to 
prove  that  three  members  of  the  town  board  in  a  con- 
versation consented  to  appellants  making  the  change  in 
the  road.  Such  action  by  members  of  the  board,  unless 
assembled  as  a  board,  could  not  be  regarded  as  the  act  of 
the  corporation.  School  Tovm  of  MUford  v.  Powner,  126 
Ind.  528. 

With  the  law  as  we  have  declared  it,  there  was  no 
error  in  refusing  the  instructions  asked  by  appellants. 
As  to  the  instructions  given,  no  available  question  is 
presented  for  the  reason  that  in  the  motion  for  new  trial 
the  appellants  have  failed  to  specify  the  instructions 
which  they  regarded  as  erroneous. 

An  examination  of  all  those  given,  however,  discloses 
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no  serious  vice  in  any  under  the  law  as  we  have  ad* 
judged  it  and  the  facts  proven. 

Some  other  errors  have  been  referred  to  in  counsel's 
brief  but  they  are  not  argued  and  must  therefore  be 
deemed  waived. 

Judgment  affirmed. 

Filed  Feb.  27, 18d6. 


No.  1,329. 

Thjc  Louisvillb,  New  Albany  and  Chicago  Railway 
Company  v.  Cook. 

Railroad. — Destination  of  Passenger, — Duty  of  Conductor  and  Brake* 
man  to  Passengers, — Calling  Names  of  Stations, — The  conductor  of  a 
train  who  takes  ap  a  passenger's  ticket  is  bound  to  take  notice  of 
each  passenger's  destination,  and  to  inform  him  when  he  arrives 
there;  bat  it  is  not  necessary  to  announce  the  names  of  intermedi- 
ate stations.  The  officers  of  the  train  have  a  right  to  presume  that 
the  passenger  will  not  leave  the  train  until  he  reaches  his  destina- 
tion. The  conductor  is  not  bound  to  stay  in  the  car  at  the  inter- 
mediate stations ;  nor  is  a  brakeman  of  the  train  bound  to  know  or 

'  ascertain  what  such  passenger's  destination  is  unless  inquiry  is  made 
of  him  by  the  passenger  in  reference  thereto.  Unless  otherwise  in- 
formed, a  brakeman  has  the  right  to  presume,  when  a  passenger 
walks  out  on  a  platform  in  the  attitude  of  alighting,  that  he  has 
reached  his  destination.  If  inquiry  about  the  station  is  made  of  the 
brakeman,  he  must  give  correct  information. 

Same. — Passengers  Erroneously  Announcing  Name  of  Station,— Company 
Not  Bound  by,— A  railway  company  is  not  bound  by  the  statements 
of  the  passengers  to  one  of  their  number,  erroneously  informing  him 
what  the  name  of  a  station  is  at  which  the  train  has  arrived. 

New  Tbial. — Belatlve  Duties  and  Powers  of  Trial  and  Appellate  Courts, 
—It  is  the  duty  of  the  trial  judge,  if  satisfied  that  the  jury  was  not 
authorized  to  draw  the  inference  which  resulted  in  their  verdict,  to 
grant  a  new  trial,  on  motion  made ;  but  in  the  Appellate  Court,  al- 
though the  court  may  entertain  grave  doubts  concerning  the  cor- 
rectness of  the  jury's  conclusion,  yet  it  can  not  disturb  the  verdict 
on  the  evidence  if  there  be  any  evidence  in  the  record,  however 
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slight  it  may  be,  fairly  tending  to  prove  the  facta  which  the  Jury 
were  required  to  find  in  order  to  return  the  verdict. 

From  the  Monroe  Circuit  Court. 

E.  C.  Field  and  W.  8.  Rinnan,  for  appellant. 
J.  T.  Brooks,  W.  F.  Brooks,  J.  R.  East  and  H.  Kdly, 
for  appellee. 

Davis,  J. — ^This  suit  was  brought  by  the  appellee 
against  the  appellant,  a  common  carrier,  to  recover  dam- 
ages alleged  to  have  been  sustained  on  account  of  the 
misconduct  of  appellant's  servants. 

The  complaint  is  in  two  paragraphs.  The  first  para* 
graph  alleges,  in  substance,  that  the  appellee,  at  about 
ten  in  the  morning,  took  passage,  at  Bedford,  in  a 
caboose  or  way  car  of  appellant's  local  freight  train  to  go 
to  Mitchell,  having  previously  purchased  a  ticket;  that 
said  train,  according  to  the  custom  and  regulations  of 
appellant,  carried  passengers;  that  appellee  was  an  ig- 
norant and  unlearned  woman,  and  not  accustomed  to 
travel,  and  not  acquainted  with  appellant's  railroad, 
trains  and  stations;  that  the  conductor  took  up  her  ticket; 
that  when  she  arrived  at  a  way  station  called  Yockey, 
appellant's  agents  and  servants  in  charge  of  said  train 
negligently  and  wrongfully  informed  appellee  that  the 
train  had  arrived  at  her  destination,  and  she  must  get  off; 
that  relying  on  said  statements,  obeying  said  directions, 
and  knowing  no  better,  appellee  alighted  from  the  train 
with  her  children  and  baggage;  that  she  did  not  learn  of 
her  mistake  until  the  train  was  in  motion,  when  she  re- 
quested said  servants  to  stop  the  train  to  let  her  board  it 
and  continue  her  journey,  but  they  refused  to  do  so. 
She  started  to  walk  to  Mitchell,  but  became  exhausted, 
and  returned  to  Yockey,  and  waited  there  until  two  that 
afternoon,  when  she  returned  to  Bedford,  where  she  re- 
mained until  five  p.  m.,  when  she  resumed  her  journey 
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to  Mitchell,  and  that  she  suffered  great  anxiety,  pain  and 
physical  injury,  etc. 

The  second  paragraph  is  practically  the  same  as  the 
first,  except  as  to  the  allegations  in  regard  to  appellee 
leaving  the  train,  which  are  as  follows:  Appellee  started 
with  her  children  and  baggage  to  get  off  said  train.  Her 
little  boy  got  off  on  the  ground  when  the  train  started. 
Appellee  requested  said  employes  to  stop  the  train  until 
she  could  get  off  or  her  son  could  board  the  train,  but 
they  refused  so  to  do,  and  being  frightened,  appellee 
jumped  from  the  train  and  was  left. 

The  jury  returned  a  special  verdict.  The  appellant 
moved  the  court  for  judgment  in  its  favor  on  the  special 
verdict,  which  motion  was  overruled  and  exception  duly 
saved. 

The  only  charge  of  negligence  upon  which  there  is  any 
finding  in  the  verdict  is  as  follows:  ''Whereupon  de- 
fendant's agents  and  servants  in  charge  of  said  train 
negligently  and  wrongfully  informed  plaintiff  that  the 
train  had  arrived  at  her  destination  and  she  must  get 
off." 

The  complaint  charges  a  direct  and  afiSrmative  act — 
that  of  negligently  and  wrongfully  misdirecting  appellee 
as  to  her  destination. 

Following  this  averment  in  each  paragraph  of  the  com- 
plaint is  a  charge  of  other  negligent  acts,  but  no  refer- 
ence is  made  to  any  such  acts  in  the  verdict.  The  only 
finding  upon  the  issue  of  negligence  is  as  follows: 

"That  at  said  point  ( Yockey )  the  other  passengers  be- 
gan getting  off  said  train,  and  the  plaintiff  went  onto  the 
platform  of  the  caboose  of  said  train  to  see  if  she  had 
reached  the  town  of  Mitchell,  Indiana,  when  she  was  di- 
rected by  some  one  whom  she  had  reason  to  believe,  by 
his  actions  in  passing  through  the  train,  turning  the 
brake  and  climbing  up  in  the  cupola,  and  signaling 
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the  train  to  stop  and  go  ahead,  and  assisting  passengers 
off  and  directing  them  to  get  off,  was  a  brakeman  and  em- 
ploye of  the  defendant,  to  get  off  said  train,  and  that  she 
then  stated  that  she  did  not  wish  to  get  off  said  train  un- 
less she  had  reached  the  town  of  Mitchell,  the  place  of 
her  destination,  whereupon  she  was  urged  by  the  de- 
fendant's agents  and  servants  to  get  off  at  once,  and  one 
of  them  took  her  hurriedly  by  the  hand  and  assisted  her 
off  said  train.'* 

The  appellant  filed  a  motion  for  a  new  trial.  One  of 
the  causes  assigned  was  that  the  special  verdict  of  the 
jury  is  not  sustained  by  sufficient  evidence. 

The  error  of  the  lower  court  in  overruling  this  motion 
is  presented  to  this  court  in  the  record  and  assignment 
of  errors. 

The  only  witness  to  the  transaction  complained  of  was 
the  appellee  herself.  Her  testimony  bearing  on  the  neg- 
ligence charged  in  the  complaint  is  as  follows: 

"Q.  52.  State  if  you  learned  how  many  stops  there 
would  be  between  Bedford  and  Mitchell.  A.  Directly 
after  we  started,  some  one,  I  did  not  know  who  he  was, 
said  there  was  to  be  two  stops  and  then  the  train  would 
be  at  Mitchell.  The  train  stopped  twice,  and  then  it 
was  stopped  that  time,  that  made  three  times  it  stopped. 

**Q.  53.  Had  you  been  on  that  train  before  very  often? 
A.    I  had  been  twice. 

*'Q.  56.  If  anything  occurred  at  Yockey  or  Juliet, 
state  what  it  was;  tell  it  in  your  own  way.  A.  When 
the  train  stopped  at  this  small  siding  several  passengers 
in  the  'boose,'  or  whatever  you  call  it,  got  out.  A  fel- 
low came  in  and  told  a  girl  to  get  off,  before  she  got  off, 
and  he  looked  at  me  when  he  said  it;  I  thought  he  was 
talking  to  me.  They  got  up,  all  of  them,  and  began 
getting  out.  I  was  the  last  one  out.  And  there  was  no 
one  to  ask  where  I  was,  and  I  went  out  on  the  platform. 
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"Q.  67.  Did  the  conductor  or  brakeman  call  the  name 
of  the  station?  A.  No;  the  conductor,  he  never  called 
no  name  of  no  station.  I  got  out  on  the  platform  to  see 
where  I  was.  I  did  not  know  whether  it  was  going  to 
be  a  wreck,  or  what. 

"Q.  58.  State  whether  or  not  you  got  out  and  looked 
around?  A.  I  got  out  and  looked  out  on  the  right  hand 
side  where  I  was  standing,  and  I  had  my  boy  to  my  left 
hand  side,  standing  on  the  platform.  They  said  to  come, 
hurry  up  here  and  get  off.  But  before  I  got  hurt,  before 
I  got  off,  I  said:  'Aint  this  train  going  to  pull  up  to 
the  depot?'  He  said,  no.  I  did  not  go  very  fast,  and 
he  said,  hurry  up  and  get  off.  I  looked  around  to  see 
where  I  was.  I  walked  on  to  where  I  could  get  a  good 
look  as  to  where  I  was.  By  this  time  the  train  was  go- 
ing, I  said,  I  don't  want  to  get  off,  if  it  aim  Mitchell. 
This  man  said,  hurry  up  here  and  get  off,  and  he  give 
me  a  kind  of  shove. 

**Q.  101.  Did  you  see  the  conductor  after  he  took  up 
your  ticket?  A.  No,  I  don't  think  I  saw  him  any  more 
until  I  got  off  the  car. 

"Q.  113.  It  is  a  fact  that  when  you  saw  these  other 
people  go  out  you  thought  that  was  the  place  you  ought 
to  get  out?    A.   Yes,  sir;  I  did. 

''Q.  114.  After  you  got  out  on  the  platform  where  was 
the  conductor?  A.  I  seen  him  between  the  engine  and 
tender,  or  what  you  call  it,  up  next  the  engine. 

''Q.  115.  How  far  from  you,  the  length  of  the  train? 
A.   Yes,  sir. 

''Q.  116.  That  is  the  only  time  you  saw  him  after  he 
took  up  your  ticket?    A.    Yes,  sir. 

''Q.  117.   8o  that  at  that  station  you  had  no  conver- 
sation with  the  conductor?    A.   No,  sir;  I  said  nothing 
to  the  conductor  about  it. 
Vol.  12—8 
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"Q.  118.  Whereabouts  was  the  brakeman  after  you 
got  off  of  the  train?  A.  There  were  a  couple  of  men 
standing  at  the  brake  of  the  train  when  I  got  off. 

*'Q.  119.  On  top  of  the  caboose?  A.  No,  sir;  at  the 
back  end. 

"Q.  120.  Is  that  where  those  passengers  got  out?  A. 
Yes,  sir. 

"Q.  121 .  What  was  he  doing?  A.  Turning  the  brake. 
I  saw  him  several  times. 

*'Q.  122.    Did  you  ask  him  if  that  was  Mitchell?    A. 
I  asked  him  if  the  train  was  not  going  to  stop  at  the 
depot,  and  he  said  to  get  off.     I  said,  *Why,  aint  it  go- 
ing to  stop  at  the  depot?'     He  said,  *No,  you  will  have, 
to  get  off  here.' 

''Q.  123.  You  did  not  ask  him  if  it  was  Mitchell?  A. 
No,  sir. 

*'Q.  124.  Was  he  present  when  the  conductor  took  up 
your  ticket?     A.  Why,  he  was;  I  think  he  was. 

''Q.  125.  He  did  not  see  your  ticket?  A.  Well,  I 
don't  know.     He  was  not  sitting  far  away. 

"Q.  127.  How  far?  A.  About  as  far  as  to  you — 
about  four  or  five  feet. 

"Q.  128.  He  did  not  look  at  your  ticket,  did  he?  A. 
I  don't  know  if  he  did  or  not, 

'*Q.  129.  You  did  not  ask  any  of  the  passengers  if 
that  was  Mitchell?  A.  No,  sir;  when  I  got  out  they 
was  gone. 

"Q.  130.  When  the  train  started  up  did  you  have  a 
conversation  with  any  one?  A.  No;  only  I  told  the 
man  that  hollered  up  to  the  man  in  front  and  said  there 
was  a  woman  to  get  off  and  I  said — 

"Q.  131.  Who  was  that?  A.  He  was  a  train  em- 
ploye, I  suppose. 

''Q.  132.  What  was  he  doing?    A.   He  was  not  doing 
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anything — ^he  had  hollered  up  and  told  them  to  stop  the 
train,  that  there  was  a  woman  to  get  off. 

**Q.  133.  Where  was  he?  A.  He  was  leaning  out  of 
the  caboose,  he  was  on  the  platform  of  the  car. 

"Q.  134.  He  hollered  to  whom?  A.  I  don't  know, 
the  fireman,  or  engineer — he  just  hollered  and  said — 
'Stop  the  train,  boys;  there  is  a  woman  to  get  off.' 

"Q.  135.  Did  they  stop  it?  A.  Not  still;  they  checked 
it  up.  He  gave  me  a  kind  of  shove.  I  don't  know  how 
he  knew  I  wanted  off. 

"Q.  136.  Where  was  he?  A.  I  seen  him  on  the  ca- 
boose as  I  went  down. 

"Q.  137.  What  was  he  doing  on  the  train?  A.  I 
don't  know  as  I  seen  him  do  anything  only  pass  in  and 
out. 

"Q.  138.  You  did  not  see  him  give  up  any  ticket? 
A.    No,  I  did  not  while  I  was  on  the  caboose. 

"Q.  139.  And  you  don't  know  who  that  man  was? 
A.    No,  I  did  not. 

''Q.  140.  He  did  not  know,  so  far  as  you  know,  that 
there  was  a  woman  to  get  off  anywhere?  A.  No,  I  did 
not.  I  told  him  I  did  not  want  to  get  off  if  it  was  not 
Mitchell. 

"Q.  141.  What  did  he  say?  A.  Nothing;  only  he 
said,  hurry  up  and  get  off. 

''Q.  142.  How  was  he  dressed?  A.  Just  common 
clothes. 

"Q.  143.   In  a  citizen's  suit?    A.  Yes,  sir. 

"Q.  144.  Did  he  sit  there,  that  man?  A.  No,  he  did 
not;  the  last  I  seen  he  was  standing  on  the  platform. 

"Q.  145.  He  was  not  the  man  turning  the  brake?  A. 
No,  he  was  not  the  man  that  was  turning  the  brake." 

She  further  testified  that  she  saw  this  person  in  the 
caboose  while  going  to  Mitchell  from  Bedford;  that  he 
was  dressed  like  a  railroad  man,  and  that  he  assisted  in 
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helping  the  passengers  off  the  train;  that  there  was  a 
brakeman  turning  the  brake,  and  the  other  man  who  did 
the  hallooing,  who,  before  this  station  was  reached,  was 
up  inside  the  lookout  where  the  conductor  and  brake- 
man  were  riding  on  a  cushion,  and  that  while  the  train 
was  at  this  station  he  hallooed  to  stop  the  train,  and  the 
other  one  turned  the  brake;  and  that  when  the  train 
stopped  he  helped  her  to  get  off;  and  that  she  took  the 
one  who  hallooed  to  stop  the  train,  and  who  assisted  the 
passengers  to  get  off  the  train,  to  be  a  brakeman. 

The  conductor,  when  he  took  up  appellee's  ticket,  was 
required  to  take  notice  of  the  fact  that  her  destination 
was  Mitchell.  It  was  the  imperative  duty  of  appellant 
to  inform  her  by  calling  the  name  of  the  station,  or  oth- 
erwise, on  the  arrival  of  the  train  at  Mitchell.  Appellee 
had  the  right  to  assume  that  this  duty  would  be  per- 
formed at  the  right  time  and  place  and  in  the  proper 
manner.  The  appellant  also  had  the  right  to  assume 
that  appellee  would  not  attempt  to  leave  the  train  before 
it  reached  Mitchell.  If  the  conductor  knew  she  was  ig- 
norant and  inexperienced  he  was  not  bound  to  anticipate 
that  she  would  attempt  to  leave  the  train  before  she 
should  be  advised  by  the  employes  of  the  company  that 
she  had  reached  her  destination.  The  appellant  owed 
no  duty  to  appellee  of  calling  the  stations  between  Bed- 
ford and  Mitchell.  The  conductor  was  not  bound,  so  far 
as  she  was  concerned,  to  stay  in  or  about  the  caboose  at 
the  intermediate  stations.  Neither  was  the  brakeman 
bound  to  know  or  ascertain  what  her  destination  was  un- 
less inquiry  was  made  of  him  by  her  in  reference  there- 
to. The  brakeman  or  other  employe  of  the  company,  in 
the  absence  of  notice  to  the  contrary,  had  the  right  to 
assume,  when  she  walked  out  on  the  platform  in  a  man- 
ner indicating  her  intention  to  leave  the  train,  that  she 
had  reached  her  destination.     The  company  was  not 
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bound  by  the  statements  or  acts  of  passengers  in  any- 
thing they  may  have  said  or  done  that  had  a  tendency 
to  mislead  appellee.  It  was  the  duty,  however,  of  the 
conductor,  brakeman  or  other  employe  who  assisted  the 
passengers  at  the  station  to  get  off  the  train  to  give  the 
passengers,  including  appellee,  correct  information,  as  to 
the  name  of  the  station,  when  a  passenger  who  was  about 
to  leave  the  train  expressed  a  desire  for  such  informa* 
tion. 

The  only  question  for  our  consideration  on  this  branch 
of  the  case  is,  whether  there  is  any  evidence  in  the  record 
fairly  tending  to  prove  that  when  she  arrived  at  Yockey 
appellant's  agents  and  servants  in  charge  of  the  train 
negligently  and  wrongfully  informed  appellee  that  the 
train  had  arrived  at  her  destination?  The  evidence  on 
the  vital  question  is  neither  clear  nor  satisfactory,  but 
there  is  some  evidence  in  the  record  "which  this  court 
can  not  say  was  not  sufficient  to  authorize  the  inference 
by  the  jury,  that  the  man  to  whom  she  stated  that  she 
did  not  wish  to  get  off  said  train  unless  she  had  reached 
the  town  of  Mitchell,  and  who  assisted  her  to  get  off, 
was  an  employe  of  appellant. 

In  a  case  such  as  this,  where  the  trial  judge  has  seen 
the  witnesses  and  heard  the  evidence,  it  is  his  duty,  if 
he  is  satisfied  that  the  jury  was  not  authorized  in  draw- 
ing the  inferences  which  have  resulted  in  the  verdict 
returned,  to  grant  a  new  trial  on  the  motion  of  the 
losing  party,  but  in  an  appellate  court,  although  the  court 
may  entertain  grave  doubts  as  to  whether  a  correct  con- 
dnsion  has  been  reached  by  the  jury,  the  court  can  not 
disturb  the  verdict  on  the  evidence  if  there  is  any  evi- 
dence in  the  record,  however,  slight  it  may  be,  fairly 
tending  to  prove  the  facts  which  the  jury  were  required 
to  find  in  ord^  to  return  the  verdict. 

The  conductor,  it  appears,  was  not  present  at  or  near 
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the  caboose  when  appellee  left  the  train,  but  the  brake- 
man  and  the  other  man  who  was  acting  as  an  employe 
during  this  trip  were  present.  She  had  a  conversation 
with  the  brakeman  and  also  with  the  other  man  who 
was  acting  as  such  employe.  It  is  not  easy,  as  will  be 
seen  by  reading  the  evidence,  the  material  parts  of  which 
we  have  set  out,  to  determine  just  what  was  said  by  ap- 
pellee to  each  of  these  men  or  what  each  of  them  said  to 
her.  No  evidence'was  introduced  by  appellant,  and  in 
the  absence  of  any  explanation  or  statement  to  the  con* 
trary,  we  can  not  say,  under  all  the  circumstances,  that 
the  inference  was  not  authorized  that  both  men  were  em- 
ployes  of  the  company  acting  within  the  scope  of  their 
employment  on  this  occasion,  and  that  what  was  said  or 
done  by  either  of  them,  to  appellee  or  by  her  to  either  of 
them,  was  so  said  and  done  in  the  presence  and  hearing 
of  the  other,  and  that  they,  or  at  least  one  of  them, 
wrongfully  misled  and  deceived  her  and  negligently 
caused  her  to  leave  the  train  at  Yockey. 

The  special  verdict  was,  on  the  controverted  question, 
in  our  opinion,  sufficient  to  sustain  the  judgment.  The 
most  serious  question,  as  heretofore  indicated,  has  been 
whether  the  evidence  sustained  the  verdict,  and  on  this 
proposition  the  court  has  reached  the  conclusion  that  we 
can  not  disturb  the  verdict  on  this  ground.  It  is  in* 
sisted  that  the  damages,  $250,  are  excessive.  The  jury 
were  the  judges  of  this  question,  and  we  can  not  say 
that  in  the  exercise  of  a  wise  discretion,  under  the  facts 
and  circumstances  disclosed  on  this  branch  of  the  case, 
they  were  governed  by  fraud  or  prejudice  or  any  other 
improper  reason  or  influence.  We  find  no  reversible 
error  in  the  record. 

Judgment  affirmed. 

Filed  Nov.  27, 1894;  petition  for  xehearing  overraled  Feb.  6, 1895. 
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No.  1,398. 

Sjsce  kt  al.  V.  State,  ex  bel.   National  Gash  Req- 
isTER  Company. 

Am BNDMSNT  OF  PLEADING.— 2>wcre«ion  of  Cotir*.— It  is  largely  within  the 
discretion  of  the  coart  whether  or  not  an  amendment  of  a  pleading 
may  be  made ;  and  such  discretion  will  not  be  disturbed  unless  a 
clear  abuse  is  shown.  The  court  has  full  power  to  permit  a  plead- 
ing to  be  amended  in  order  that  it  may  conform  to  the  evidence. 

Same. — CanHnuance. — Changing  'Issttes. — The  person  objecting  to  an 
amendment  of  a  pleading  after  the  evidence  is  closed  is  entitled  to 
introduce  additional  evidence  to  meet  any  issues  that  may  be 
changed  by  such  amendment;  and  if  necessary  to  accomplish  that 
end,  he  is  entitled  to  a  continuance  to  secure  his  witness ;  but  in 
order  to  present  any  question  relative  to  the  introduction  of  the 
proposed  evidence,  he  must  offer  it  if  at  hand,  and  if  not  at  hand, 
move  for  a  continuance  until  he  can  obtain  it. 

Payment. — JN'ote  or  Bill  Payable  in  Bank, — Bebutting  Presumption  of 
Payment. — Burden. — ^Taking  a  note  or  bill  of  exchange  payable  in  a 
bank  of  this  State  operates  prima  facie  as  the  payment  of  the  debt 
for  which  it  is  taken,  and  the  burden  is  upon  the  creditor  to  show 
that  it  was  not  so  received.  In  such  an  instance  the  presumption 
of  payment  may  be  rebutted  by  evidence  that  the  note  or  bill  was 
not  so  received. 

Contract.— ^tTtdenc*  to  Vary  Terms  of  Written  Contract. — Bills  of  Exr 
change. — ^The  terms  of  a  written  contract  in  which  the  purchaser  of 
an  instrument  agrees  to  pay  a  certain  cash  sum  for  it,  or  five  days 
after  shipment  of  it  to  make  bills  of  exchange  for  the  full  amount 
due,  payable  in  a  certain  amount  monthly,  the  title  to  the  instru- 
ment to  remain  in  the  vendor  until  it  is  paid  for  in  full,  is  not  vio- 
lated by  allowing  the  introduction  of  testimony  of  witnesses  to  show 
that  the  bills  were  not  to  be  taken  as  payments,  and  that  the  title 
was  to  remain  in  the  vendor  until  they  had  been  paid  in  cash. 

PRAcrriCE. — Absolute  Title  Averred. — Evidence  of  a  QualiHed  Title. — 
Under  an  averment  of  an  absolute  title,  evidence  of  a  qualified  title 
may  be  shown. 

CosTRAor.— Conditional  Sale.— Title  not  Vesting  Until  Paid  for.— A 
contract  of  sale  providing  that  the  title  to  the  article  sold  shall  re- 
main in  the  vendor  until  all  the  purchase-money  is  paid,  is  valid. 

Execution. — Defendant  Holding  Property  by  Conditional  Title. — An 
ai:^icle  held  by  the  vendee  upon  the  condition  that  the  title  to  it  is 
not  to  vest  in  him  until  he  has  paid  for  it  can  not  be  levied  upon 
and  sold  under  an  execution  against  him. 
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€k>N8TABLB. — Sale  on  Execution, — Defendant  Holding  Property  Under  a 
CondiHonal  Sale.— Liability.— A  constable  who  levies  an  execution 
apon  property  in  the  possession  of  the  execution  defendant  by 
virtue  of  a  contract  that  the  title  to  such  property  is  not  to  vest  in 
such  vendee  until  paid  for,  is  liable  to  the  vendor  on  his  bond  for 
its  value  if  he  sell  such  property. 

Chattel  Mortgage.-— iS'aic  on  Execution.— Liability  of  Execution 
Officer. — If  an  execution  officer  sell  property  upon  which  there  is  a 
chattel  mortgage,  and  delivers  it  to  the  purchaser,  without  requiring 
him  to  comply  with  the  conditions  of  such  mortgage,  he  will  be 
liable  to  the  mortgagee  on  his  official  bond  for  damages. 

From  the  Howard  Circuit  Court. 

J.  C.  Blacklidge,  C.  C.  Shirley  and  B.  C.  Mocn^  for 
appellants. 

M.  Bell,  W.  C.  Purdum  and  D.  A.  Woode,  for  ap- 
pellee. 

RbinhaUd,  J. — The  appellant  Keck  is  a  constable^  and 
the  other  appellants  are  his  bondsmen.  This  action  was 
instituted  by  the  State  on  the  relation  of  the  National 
Cash  Register  Company  upon  the  official  bond  of  said 
Keck  as  constable.  The  alleged  breach  of  official  duty 
counted  upon  in  the  complaint  consists  of  the  unlawful, 
sale  by  said  Keck,  upon  execution,  of  a  certain  cash  reg- 
ister machine  belonging  to  relator,  of  the  value  of  $200, 
as  the  property  of, and  to  satisfy  certain  judgments  against, 
one  Charles  Weidner,  who  had  said  machine  in  posses- 
sion by  virtue  of  a  contract  between  him  and  the  appel- 
lee's relator,  according  to  which  he  was  to  become  the 
owner  thereof  when  he  had  paid  the  purchase-price  there- 
for, which  was  $200. 

There  was  a  trial  by  the  court  and  a  finding  and  judg- 
ment in  favor  of  appellee's  relator  for  $175. 

A  demurrer  to  the  complaint  was  overruled,  and  this 
ruling  is  assigned  as  error.  We  have  examined  the 
complaint  and  think  it  is  sufficient  to  withstand  the  de- 
murrer.    It  was  not  necessary  to  allege,  in  specific  terms, 
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that  the  property  was  not  subject  to  be  sold  upon  execu- 
tion. The  complaint  shows  this  sufficiently  by  the  aver* 
ment  of  title  in  the  relator. 

In  the  original  complaint  it  was  averred  that  the  Na« 
tional  Cash  Register  Company  is  the  absolute  owner  of 
the  property  in  controversy.  After  the  evidence  had 
been  concluded  and  the  cause  submitted  for  decision,  but 
before  a  finding  was  announced,  the  relator  was  permit- 
ted to  amend  the  complaint  by  striking  out  the  word 
^absolute"  before  the  word  owner.  The  appellants  con- 
tend that  this  was  error.  We  attach  but  very  little  im- 
portance to  the  amendment,  but  if  it  was  material  the 
court  had  the  power  to  allow  it  to  be  made  in  order  to 
avoid  a  variance  between  the  pleading  and  proof,  although 
the  amendment,  if  proper,  might  be  deemed  to  have  been 
made  without  actually  making  it.  Evansvilley  etc.f  R.  R. 
Go.  V.  Maddxix,  134  Ind.  571;  McKeenv.  Porter,  134  Ind. 
483;  Johnson  v.  McNabb,  7  Ind.  App.  893;  Louisville, 
etc,,  R.  W.  Co.  V.  Steele,  6  Ind.  App.  183. 

Such  rulings  are  largely  within  the  judicial  discretion 
and  will  not  be  disturbed  unless  a  clear  abuse  is  shown. 
Peigh,  Exr.,  v.  Huffman,  6  Ind.  App.  658;  Goodhvb  v. 
Scheller,  3  Ind.  App.  318;  Adams  v.  Main,  3  Ind.  App. 
232;  Myers  v.  Moore,  3  Ind.  App.  226. 

Appellants'  counsel  contend  that  the  amendment  was 
an  entire  change  of  the  issues,  and  therefore  worked  an 
injury  to  appellants.  If  this  is  true,  the  appellants  were 
clearly  entitled  to  introduce  additional  evidence  to  meet 
the  issues  as  reformed,  and  if  necessary  to  accomplish 
that  end,  they  were  entitled  to  a  continuance  to  secure 
the  attendance  of  their  witnesses.  It  does  not  appear, 
however,  that  they  offered  to  introduce  any  further  testi- 
mony, or  that  they  applied  for  a  postponement  of  the 
case. 
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No  showing  is  made  by  them  which  indicates  that  they 
were  in  anywise  injured  by  the  amendment. 

By  the  overruling  of  the  motion  for  a  new  trial,  and 
the  exception  to  such  ruling,  various  questions  are  pre* 
sented.  The  facts  are  practically  undisputed,  and  are 
substantially  as  follows: 

One  Charles  Weidner,  who  was  engaged  in  the  mer- 
cantile business  at  Kokomo,  on  the  23d  day  of  March, 
1891,  made  a  written  contract  with  the  National  Cash 
Register  Company  by  which  the  latter  was  to  ship  him 
one  of  their  cash  registering  machines,  and  on  the  ful- 
fillment of  the  order  Weidner  was  to  pay  the  company 
$200.  The  contract  further  provided  as  follows:  "Or, 
five  days  after  shipment,  you  to  make  drafts  of  full 
amount  payable,  viz.:  $25  payable  at  sight  and  $15  pay- 
able monthly.  *  *  *  It  is  agreed  that  the  title  of 
the  said  cash  register  shall  not  pass  until  the  same  is 
paid  for  in  full,  and  shall  remain  your  property  until 
that  time.  This  contract  covers  all  agreements  between 
the  parties  hereto." 

There  are  other  stipulations  in  the  contract,  which  we 
need  not  set  forth,  as  they  do  not  affect  the  questions 
upon  which  we  are  required  to  pass. 

Weidner  paid  $25  in  cash  upon  the  receipt  of  the  reg- 
ister, and  accepted  twelve  drafts  for  $15  each.  Weidner 
having  failed  in  business,  and  judgments  having  been 
rendered  against  him  by  a  justice  of  the  peace  in  favor 
of  other  parties,  executions  upon  such  judgments  came 
into  the  hands  of  Keck,  as  constable,  who  levied  them 
upon  the  cash  register  in  controversy,  which  was  then 
in  Weidner 's  possession.  Keck  advertised  and  sold  the 
register  on  the  executions  and  delivered  the  same  to  the 
purchasers  without  having  required  them  to  pay  the 
relator  the  purchase-money  which  Weidner  had  agreed  to 
pay  for  the  machine. 
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Appellants'  counsel  earnestly  insist  that  the  accept- 
ance by  Weidner,  and  the  receipt  by  the  relator  of  the 
drafts  mentioned,  constituted  a  payment  which  amounted 
to  such  a  discharge  of  the  debt  as  transferred  the  title  to 
Weidner. 

It  is  a  well  settled  rule  that  the  taking  of  a  note  paya- 
ble in  a  bank  in  this  State,  or  of  a  bill  of  exchange  or 
other  instrument  governed  by  the  law  merchant,  oper- 
ates prima  fade  as  the  payment  of  the  debt,  and  the  bur- 
den is  upon  the  creditor  to  show  that  it  was  not  so  re- 
ceived. Nixon  V.  Beard,  111  Ind.  137;  Teal  v.  Spangler, 
72  Ind.  380;  Schneider  v.  Kolthoff,  59  Ind.  568;  Hill  v. 
Shan,  59  Ind.  181.  Smith  v.  Bettger,  68  Ind.  254. 

This  presumption,  however,  is  not  a  conclusive  one, 
but  may  be  rebutted  by  evidence  that  the  note  or  instru- 
ment was  not  received  as  payment.  The  instruments 
had  all  the  characteristics  and  form  of  bills  of  exchange, 
and  were  payable  at  the  Howard  National  Bank  of  Ko- 
komo.  Prima  facie  they  constituted  a  payment  of  the 
debt  for  the  machine.  Evidence  was  given  at  the  trial, 
however,  to  the  effect  that  these  instruments  were  not  to 
be  taken  as  payment,  and  that  the  title  to  the  machine 
was  not  to  vest  in  Weidner  until  the  money  was  actually 
paid.  This  was  suflBcient  to  overcome  the  presumption 
of  payment  raised  by  the  acceptances. 

Nor  was  there  any  error  in  the  court's  allowing  wit- 
nesses to  testify  that  the  bills  of  exchange  were  not  to  be 
taken  as  payments,  and  that  the  title  was  to  remain  in 
the  relator  until  the  instruments  had  been  paid  in  cash. 
The  introduction  of  the  testimony  did  not  violate  the  rule 
that  the  contents  of  a  written  instrument  may  not  be 
varied  or  contradicted  by  parol  testimony.  Here  the 
contract  contained  no  stipulation  upon  the  subject  of 
whether  the  instruments  were  to  be  considered  as  pay- 
ment or  not,  and  it  was,  therefore,  proper  that  this  feat- 


124        APPELLATE  COURT  OF  INDIANA, 

Keck  et  al.  v.  State,  ex  reL  National  Cash  Begister  Ooxnpaiiy* 

ure  be  explained  by  parol  evidence.  The  testimony  was 
also  proper  for  the  reason  that  the  contract  was  not  com- 
plete, but  amounted  only  to  a  written  order  for  the  ma* 
chine.  It  still  required  an  acceptance  of  the  order  by 
the  relator,  the  delivery  of  the  machine  to  Weidner  and 
the  execution  of  the  instruments  by  him  to  the  relator  to 
make  the  contract  complete.  What  occurred,  therefore, 
after  the  execution  of  the  order,  including  the  delivery 
of  the  machine  to  Weidner,  the  acceptance  by  him  of  the 
drafts,  and  any  parol  agreement  as  to  whether  or  not  they 
should  be  taken  as  payment,  was  part  of  the  res  gestm, 
and  was  proper  to  be  considered  in  evidence. 

The  court  did  not  err  in  admitting  the  written  con- 
tract or  order  for  the  cash  register  in  evidence.  It  was 
in  some  sense  the  evidence  of  the  relator's  title,  and  it 
had  the  right  to  prove  such  title  by  this  means.  The 
fact  that  the  original  complaint  averred  an  ^'absolute 
title  was  no  reason  for  excluding  the  contract.  Besides^ 
if  this  was  error  at  the  time,  it  was  cured  when  the  com- 
plaint  was  amended. 

It  is  further  contended  that  the  appellants  are  not  lia- 
ble because  it  is  shown  that  Weidner  had  some  interest 
in  the  machine,  and  that,  whatever  this  interest  was,  the 
appellant  Keck  had  a  right  to  levy  upon  and  sell.  We 
do  not  think  this  position  is  tenable.  It  is  not  denied 
by  appellants'  counsel  that  a  contract  of  the  kind  here 
relied  upon  is  valid  and  that  a  vendor  of  personal  prop- 
erty may,  by  agreement  with  the  vendee,  retain  the  title 
in  himself  until  the  property  is  paid  for.  The  mere  pay- 
,  ment  of  a  part  of  the  purchase  money  does  not  convey 
any  title  to  the  purchaser  nor  does  it  confer  upon  him 
any  interest  therein  which  makes  the  property  subject  to 
seizure  and  sale  on  execution.  Sage  v.  SleutZy  23  Ohio 
St.  1;  Strong  v.  Taylor,  2  Hill  (N.  Y.),  326;  Herring 
v.Hoppock,  15  N.  Y.  409;  Riser  v.  Stearns,  1  Hilton  (N. 
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Y.  86;  Johnson  v.  White,  46  Cal.  329;  Barrett  v.  Pritchard, 
2  Pick.  512;  Herman  Ex.,  section  131,  p.  175. 

There  is  no  statute  in  this  State  of  which  we  have  any 
knowledge,  that  allows  the  purchaser's  interest  in  such 
property  to  he  sold  on  execution,  and  it  is  a  well  known 
rule  of  the  common  law  that  a  mere  equitahle  interest  in 
personal  property,  unaccompanied  by  possession,  can  not 
be  so  sold.     Herman  Ex.,  section  131,  p.  177. 

It  is  true  that  here  the  purchaser  had  possession,  but 
{he  possession  was  only  for  a  specific  purpose,  namely, 
for  the  purpose  of  performing  his  part  of  the  agreement. 
It  was  not  an  unqualified  possession.  The  case  is  not 
like  that  of  a  mortgagor  in  possession,  for  Weidner  ac- 
quired no  interest  in  the  property  by  the  contract.  He 
only  contracted  for  an  interest  at  some  time  in  the  fu- 
ture, when  he  had  complied  with  certain  conditions. 
Such  an  interest  is  not  subject  to  levy  and  sale.  Strong 
V.  TayloTj  supra. 

One  reason  why  mortgaged  chattels  may  be  sold  on 
execution  is  because  the  statute  so  provides.  R.  S.  1894, 
Bection  734  (R.  S.  1881,  section  722). 

But  even  in  such  a  case,  the  right  of  the  purchaser  at 
the  sale  to  hold  the  property  depends  upon  his  compli- 
ance with  the  conditions  of  the  mortgage,  and  if  the  of- 
ficer who  sells  the  property  delivers  it  to  the  purchaser 
without  requiring  him  to  comply  with  such  conditions, 
he  is  liable  to  the  mortgagee  on  his  ofiBcial  bond.  Col- 
tins  V.  State,  ex  reL,S  Ind.  App.  542;  McDaniel  v.  State, 
ex  rel.,  lis  Ind.  289. 

We  have  carefully  examined  all  the  questions  pre- 
sented, and  have  not  been  able  to  find  any  reversible 
error. 

Judgment  affirmed. 

Ross,  C.  J.,  and  Qavin,  J.,  were  absent. 

FUed  Maich  1, 1895. 
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No.  1,868. 

Thb  Lake  Shore  and  Michigan  Southern  Railway 
Company  v.  Anthony. 

Law  aot)  Pact. — Issues, — How  Tried  or  Determined, — Instructions. — 
Where  the  court  in*  instruction  number  one  stated  the  issue  to  the 
jury,  and  read  the  complaint  and  answer  to  it,  and  in  instruction 
number  two,  ''you  must  determine  the  issue  upon  and  under  the  evi- 
dence presented  to  you  and  upon  the  instructions  of  the  court  as  to 
the  law  of  the  case/'  the  issue  spoken  of  in  the  latter  instruction 
was  the  issue  of  fact,  and  the  jury  were  not  misled  thereby. 

Sams. — Issues, — How  Tried. — In  a  civil  case,  issues  of  law  must  be  de- 
termined by  the  court,  and  it  is  the  duty  of  the  jury  to  decide  issues 
of  fact  when  submitted  to  it  for  trial. 

Instructions  to  Jury. — Party  Complaining  of  Instruction  Oiven,  Sub* 
stantially  Same  as  One  Given  at  his  Mequest. — If  an  instruction  g^ven 
at  the  instance  of  the  plaintiff  is  substantially  the  same  as  one 
given  at  the  instance  of  defendant,  defendant  can  not  be  heard  to 
complain  of  the  instruction  given  at  the  instance  of  plaintiff,  and 
vice  versa. 

Samb. — Befusing  Instructions  Already  Given  in  Substance. — It  is  not 
error  to  refuse  instructions  substantially  covered  by  others  given. 

Railroad. — Traveler  Approaching  Crossing. — Duty  to  Stop,  Look,  and 
Listen. — ^The  law  does  not  require  a  traveler  upon  a  highway,  with 
a  team,  in  all  instances,  in  approaching  a  railroad  crossing,  to  stop 
and  look  and  listen  for  an  approaching  train ;  nor  does  the  law  fix 
any  particulkr  point  or  distance  from  the  crossing  at  which  he 
must  stop,  nor  that  he  must  stop  still  at  all. 

Samb. — Traveler  at  Crossing. — Frightened  Horses.— Inevitable  Accident. 
— The  fact  that  a  traverer  loses  control  of  his  team  at  a  railroad 
crossing  and  collides  witn  an  approaching  train  does  not  necessarily 
make  the  accident  inevitable. 

pRACTicB.— LcflkKngr  Q^estion. — Discretion.— Beeersible  Error.  —  Wit" 
ness. — Evidence. — Leading  questions  to  witnesses  are  largely  in  the 
discretion  of  the  trial  court,  and  will  not  amount  to  reversible  error 
except  in  clear  cases  of  abuse  of  discretion. 

Prom  the  Steuben  Circuit  Court. 

/.  MorrU,  R.  Bdl,  J.  M.  Barrett  and  8.  L.  MorrtB,  for 
appellant. 

W.  L.  Penfield,  F.  8.  Roby  and  /.  F.  8hu7nan,  for  ap- 
pellee. 
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LoTZ,  C.  J. — The  appellee,  while  attempting  to  cross 
appellant's  railroad  on  a  public  highway,  was  struck  by 
the  locomotive  and  cars  and  injured  in  both  his  person 
and  property. 

The  complaint  averred  that  the  appellant  negligently 
ran  and  operated  its  train,  and  that  it  negligently  ob- 
structed the  highway  at  the  point  where  the  injury  was 
sustained.  The  appellee  recovered  a  verdict  and  judg- 
ment in  the  sum  of  $3,000. 

The  only  questions  presented  for  our  consideration  on 
this  appeal  arise  on  the  motion  for  a  new  trial.  The  ap- 
pellant complains  of  instruction  No.  2,  given  by  the 
court  on  its  own  motion.  That  portion  of  the  instruc- 
tion, to  which  special  objection  is  made,  is  in  these 
words:  *'You  must  determine  the  issue  upon  and  under 
the  evidence  presented  to  you  and  upon  the  instructions 
of  the  court  as  to  the  law  of  the  case."  The  appellant 
insists  that  the  issues  must  be  determined  by  the  court 
and  not  by  the  jury,  and  that  it  was  error  to  commit  the 
issue  in  this  case  to  the  jury. 

Issues  are  of  two  kinds,  of  law  and  of  fact.  They  both 
arise  from  the  pleadings  of  the  parties.  It  is  true  that 
an  issue  of  law  must  be  determined  by  the  court,  but  an 
issue  of  fact  may  be  tried  and  decided,  or  in  other  words 
determined  by  the  jury.  This  is  expressly  provided  by 
section  412,  R.  S.  1894. 

It  is  the  duty  of  the  jury  to  decide  the  questions  or  is- 
sues of  fact  when  submitted  to  it  for  trial.  It  must  do 
this  from  the  evidence  and  under  the  instructions  of  the 
court.  The  word  "determine*'  in  the  instruction  is  used 
in  the  sense  of  "decide." 

The  x;ourt,  in  instruction  No.  1,  immediately  preced- 
ing, stated  the  issue  to  the  jury  and  read  the  complaint 
and  answer  to  it.     It  is  manifest,  we  think,  that  the  is- 
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sue  spoken  of  by  the  court  in  this  instruction  was  the  is- 
sue of  fact,  and  that  the  jury  was  not  misled  thereby. 

Similar  objections  are  made  to  instructions  Nos.  5^  13 
and  18,  given  by  the  court  at  the  request  of  appellee. 
These  objections  are  not  well  taken.  RoberUon  v.  Monroe, 
7  Ind.  App.  470. 

The  appellant  also  insists  that  the  court  erred  in  giv- 
ing instruction  No.  17,  as  requested  by  appellee.  That 
portion  of  this  instruction  to  which  objection  is  made  is 
very  similar  in  phraseology  and  identical  in  legal  effect 
to  instruction  No.  15,  given  by  the  court  at  the  request  of 
appellant.  The  giving  of  the  instruction  complained 
of  was  but  a  repetition  of  appellant's  instruction. 
Whether  the  instruction  was  good  or  bad,  we  need  not 
determine  under  such  circumstances,  as  reversible  error 
can  not  be  predicated  upon  it. 

The  court  refused  to  give  this  instruction  asked  by  ap- 
pellant: 

''If  you  find  from  the  evidence  that  the  plaintiff,  by 
stopping  at  a  point  forty  or  fifty  feet  distant  from  the 
crossing,  by  looking  and  listening,  could  have  discov- 
ered the  train  he  collided  with,  and  he  did  not  do  so, 
then  you  should  find  for  the  defendant.'* 

The  appellant  insists  that  it  was  error  to  refuse  this. 

The  law  does  not  require  a  traveler  upon  a  highway 
in  all  instances  to  stop  and  look  and  listen  for  an  ap- 
proaching train ;  nor  does  the  law  fix  any  particular 
point  or  distance  from  the  crossing  at  which  he  must 
stop. 

The,  jury,  in  answer  to  interrogatories,  found  that  the 
appellee  did  stop  twice  before  attempting  to  cross,  the 
last  time  about  one  hundred  and  fifty  feet  distant,  and 
that  he  and  his  wife  looked  and  listened  for  approaching 
trains,  and  that  they  continued  to  look  and  listen  until 
the  crossing  had  been  reached.     It  was  a  question  for 
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the  jury  to  determine  whether  or  not  the  appellee  acted 
prudently  under  all  the  circumstances.  The  instruction 
trenches  upon  the  province  of  the  jury  and  takes  from 
it  the  privilege  of  determining  the  question  of  contribu- 
tory negligence.  EvansvilU,  etc.,  R.  R,  Go.  v.  Marohn, 
6  Ind  App.  646 ;  Cleveland,  etc.,  R.  W.  Co.  v.  Harring- 
tm,  131  Ind.  426. 

There  is  no  rule  of  law  in  this  State  requiring  a  per- 
son approaching  a  crossing  with  a  vehicle  propelled  by 
horses  to  stop  still.  Hoggatt  v.  Evansville,  etc.,  R.  R.  Co., 
8  Ind.  App.  437. 

The  appellant  also  complains  of  the  refusal  of  the 
court  to  give  its  instruction  No.  25. 

The  court,  at  the  request  of  both  parties,  instructed 
the  jury  fully  and  elaborately  upon  nearly  every  conceiv- 
able phase  of  the  case.  The  substance  of  instruction 
No.  25  was,  we  think,  fully  covered  by  instruction  No. 
8>i,  requested  by  the  appellee,  and  by  instructions  Nos. 
29,  30,  31  and  33  of  instructions  requested  by  appellant. 
We  think  there  was  no  error  in  refusing  it  under  the 
circumstances. 

The  court  also  refused  this  instruction: 

"If  you  find  from  the  evidence  that  the  plaintiff  lost 
control  of  his  horse  when  approaching  the  crossing  in 
question  and  but  for  the  loss  of  such  control  he  could 
have  stopped  and  turned  away  and  avoided  the  collision, 
then  you  should  find  for  the  defendant;  because,  in  that 
case,  the  injury  would  have  been  the  result  of  inevitable 
accident." 

The  jury,  in  answer  to  interrogatories,  found  that  the 
horse  dri-ven  by  appellee  on  the  occasion  of  the  accident 
was  quiet  and  gentle.  It  was  the  undisputed  testimony 
of  the  appellee  that  he  attempted  to  turn  his  horse  to  one 
side  of  the  highway  and  was  prevented  on  account  of  the 
Vol.  12—9 
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obstructions  placed  there  by  appellant;  that  his  horse 
then  became  frightened  at  the  train  and  sprang  toward 
its  home  across  the  track.  The  instruction  ignores  all 
these  conditions  and  proceeds  upon  the  theory  that  be- 
cause appellee's  horse  got  beyond  his  control  the  injury 
was  the  result  of  inevitable  accident. 

There  was  no  error  in  refusing  it. 

The  appellee  called  to  the  stand  as  a  witness  Newton 
W.  Gilbert,  a  surveyor,  and,  among  other  questions, 
asked  the  following: 

''Does  that  cutting  down  of  the  highway  increase  the 
diflSculty  of  a  traveler  seeing  a  train  approaching  along 
through  this  cut  as  one  drives  south?" 

Counsel  for  appellant  objected  to  this  question  **for  the 
reason  that  it  was  leading;  for  the  further  reason  that  it 
called  for  the  conclusion  of  the  witness  and  not  for  the 
facts  and  surroundings  as  they  existed.  It  is  not  a  ques- 
ion  of  expert  evidence,  but  one  which  the  jury  can,  as 
well  as  the  witness,  determine.'* 

The  objection  being  overruled,  the  witness  answered 
the  question  in  the  affirmative.  Appellant  contends  that 
this  ruling  was  erroneous.   ' 

The  question  is  leading  in  form,  but  leading  questions 
are  largely  in  the  discretion  of  the  trial  court.  It  re- 
quires a  clear  case  of  abuse  of  this  discretion,  such  as 
does  not  here  appear,  to  justify  a  reversal. 

Whether  the  other  objections  to  the  question  are  well 
taken  or  not,  we  need  not  determine,  for  both  the  appel- 
lant and  the  appellee  gave  in  evidence  a  full  description 
of  all  the  surroundings  of  the  crossing,  and  by  maps, 
profiles  and  photographs  fully  informed  the  jury  of  all 
obstructions  to  the  sight  and  hearing.  Under  such  cir- 
cumstances, no  reversible  error  can  be  predicated  upon 
this  ruling. 
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This  disposes  of  all  the  questions  presented  for  our 
consideration. 
We  find  no  reversible  error  in  the  record. 
Judgment  affirmed,  at  costs  of  appellant. 
Filed  Nov.  16, 1894;  petition  for  rehearing  overruled  Feb.  19, 1895. 


No.  12,29. 

3^  Chioaqo  and  Southeastern  Railway  C!oiiPAinr  ▼. 
Perkins. 

Laitolobd  akd  Tenant.— Tenant  Holding  Over. — Tenancy  from  Tear  to 
Jeor.— The  mere  fact  that  a  tenant  continues  to  hold  possession  of 

the  premises  for  more  than  one  year  after  the  expiration  of  his 

lease,  does  not  create  a  new  tenancy  from  year  to  year  under  tlie 

statute. 
^hia,— Tenant  Wrongfully  Holding  Over,— Notice  to  Vacate.— Fosseesory 

Action. — A  tenant  wrongfully  holding  over  after  expiration  of  lease 

is  not  entitled  to  notice  to  vacate  before  suit  for  possession. 
Bake.— Sufficiency  of  Complaint  Against  Tenant  Holding  Over.— That 

the  complaint,  in  an  action  for  possession  against  a  tenant  holding 

over,  is  sufficient,  see  opinion* 

Prom  the  Clinton  Circuit  Court. 

W.  R.  Crawford,  for  appellant. 

0.  P.  Mahan  and  F.  W.  KeUey^  for  appellee. 

Davis,  J. — ^In  February,  1893,  this  action  was  com- 
menced by  appellee  against  appellant  in  the  Boone  Cir- 
cuit Court.  The  venue  of  the  cause  was  afterwards 
changed  to  the  Clinton  Circuit  Court.  Appellant  de- 
murred to  the  complaint  which  was  overruled  and  an 
answer  of  general  denial|  filed.  On  trial  by  the  court, 
finding  was  entered  for  appellee  for  possession  of  the 
real  estate  and  $130  damages.     Appellant's  motion  in 
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arrest  of  judgment  was  overruled  and  judgment  was  ren- 
dered on  the  finding. 

Two  errors  only  are  discussed  by  counsel  for  appellant 
in  this  court: 

1.  The  overruling  of  the  demurrer  to  the  complaint. 

2.  The  overruling  of  the  motion  in  arrest  of  judg* 
ment. 

The  sole  question  presented  is  whether  the  complaint 
contains  facts  sufficient  to  constitute  a  cause  of  action. 

The  appellee  alleges  that  she  is  the  owner  and  entitled 
to  the  possession  of  certain  described  real  estate  situate- 
in  Boone  county^  Indiana;  that  on  the  31st  of  December, 
1886,  she  rented  and  leased  said  real  estate  to  the  Mid- 
land Railroad  Company,  for  a  period  of  five  years,  at  a 
rental  of  seventy-five  dollars  per  year,  payable  annually 
in  advance,  and  that  said  tenancy  terminated  on  the  31st 
of  December,  1891;  that  appellant  has  purchased  the  en- 
tire property  of  the  Midland  Railroad  Company,  and  haa 
succeeded  to  all  the  rights  and  franchises  and  assumed 
and  obligated  itself  to  pay  all  the  debts  and  liabilities  of 
said  company;  that  she  has  been  since  the  termination 
of  said  tenancy  and  is  now  entitled  to  the  possession  of 
said  real  estate  since  which  date  said  appellant  has  un- 
lawfully and  wrongfully  held  the  possession  of  said  real 
estate  and  without  right  kept  her  out  of  the  possession 
thereof  to  her  damage  by  reason  of  said  unlawful  hold- 
ing over  in  the  sum  of  one  hundred  and  thirty  dollars. 

It  is  insisted  by  counsel  for  appellant  that  action  in 
ejectment  would  not  lie  until  appellant  had  notice  ta 
vacate  the  property. 

The  demurrer  admits  that  the  possession  by  appellant 
was  taken  before  the  expiration  of  the  lease;  that  the 
right  to  hold  such  possession  expired  on  the  31st  of 
December,  1891;  that  the  continued  possession  by  appel* 
lant  after  that  date  was  unlawful  and  wrongful.     It  was 
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the  duty  of  appellant  to  surrender  possession  on  the  ex- 
piration of  the  term  of  the  lease.  The  mere  fact  that 
appellant  without  right  continued  to  exclude  appellee 
from  the  possession  of  her  property  for  more  than  one 
year  before  the  suit  was  instituted,  did  not  create  a  new 
tenancy  from  year  to  year  under  the  statute.  This  is 
the  only  point  suggested  by  counsel  for  appellant.  Un- 
der the  facts  stated  in  the  complaint,  no  notice  to  vacate 
was  necessary  before  suit. 

Judgment  affirmed. 

Filed  Oct.  30, 1896 ;  petition  for  rehearing  oyerraled  Feb.  8,  1805. 


No.  1,540. 

The  City  of  Huntington  v.  Burke. 

IfmnciPAL  Corporation.  ^Oi'ty. — Insuffli^ncy  of  Compl<ttiU  for  Ikm' 
ages  BesuUing  from  Defective  Sidewalk. — In  an  action  against  a  city 
for  damages  for  injaries  sastained  by  plaintiff  stepping  into  a  ''hole 
and  broken  place"  while  passing  on  and  along  the  sidewalk  in  said 
dty,  theoomplaint  is  insufficient  which  does  not  show  that  defendant 
knew  of  the  "hole  and  broken  place"  a  sufficient  length  of  time 
prior  to  the  accident  to  have  repaired  the  same  in  the  exercise  of 
reasonable  care;  nor  that  the  "hole  or  broken  place"  had  existed 
lor  Boch  a  length  of  time  prior  to  the  accident  that  appellant,  in  the 
^erdae  of  reasonable  care,  shoald  have  discovered  and  repaired  it. 

From  the  Wabash  Circuit  Court. 

/.  B.  Kenner  and  U.  8.  Lesh,  for  appellant. 

C.  W.  Watkina  and  B.  F,  Ibach^  for  appellee. 

Davis,  J. — This  was  an  action  instituted  by  appellee 
against  appellant  to  recover  damages  on  account  of  per- 
sonal injuries  sustained  by  her.  The  first  error  pre- 
sented for  our  consideration  brings  in  review  the  action 
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of  the  Huntington  Circuit  Court  in  overruling  the  de* 
murrer  of  appellant  to  the  complaint. 

It  is  alleged  in  substance  in  the  complaint  that  the  ap- 
pellant is  a  corporation,  duly  organized  under  the  laws 
of  the  State  of  Indiana,  and,  that  on  the  25th  day  of 
December,  1890,  appellee  was,  without  fault  or  negli- 
gence, passing  on  and  along  a  sidewalk  in  said  city,  and, 
that  while  she  was  so  passing  along,  she  stepped  into  a 
hole  and  broken  place  in  said  sidewalk  and  injured  her 
ankle  joint;  that  she  was  using  due  care  in  traveling 
said  street. 

It  is  further  alleged  that  said  sidewalk  was  suffered, 
knowingly  by  appellant,  to  remain  out  of  repair  for  six 
months  previous  to  said  accident;  that  appellant  was 
bound  to  keep  the  same  in  repair  and  reasonably  safe  for 
travel,  which  it  had  failed  and  neglected  to  do. 

There  is  no  description,  in  the  complaint,  of  the  **hole 
and  broken  place''  in  said  sidewalk.  Neither  the  size, 
character  nor  extent  of  the  ''hole  and  broken"  place  is  in 
any  manner  indicated.  Nor  is  there  any  allegation  that 
said  *'hole  and  broken  place''  had  existed  in  the  side- 
walk for  any  length  of  time  prior  to  the  accident. 

It  is  alleged  in  general  terms  that  appellant  was  bound 
to  keep  the  sidewalk  in  repair  and  reasonably  safe  for 
travel,  and  that  it  had  failed  and  neglected  to  perform 
this  duty,  and  that  said  sidewalk  was  suffered,  knowingly 
by  appellant,  to  remain  out  of  repair  for  six  months 
prior  to  the  accident,  but  there  is  nothing  in  the  com- 
plaint to  show  that  these  averments  have  any  reference 
to  the  **hole  and  broken  place*'  in  the  sidewalk. 

If  there  was  any  connection  between  the  allegations 
relative  to  the  "hole  and  broken  place,"  and  the  subse- 
quent averments  concerning  the  duty  of  the  city  to  keep 
the  sidewalk  in  repair  and  reasonably  safe  for  travel,  and 
that  it  had  failed  and  neglected  the  performance  of  this 
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duty,  and  suffered  the  same  to  remain  out  of  repair  for 
six  months  prior  to  the  accident,  the  complaint  would 
perhaps  be  sufficient. 

In  order  to  hold  appellant  liable  for  injuries  sustained 
by  appellee  on  account  of  the  "hole  and  broken  place" 
in  the  sidewalk  it  is  necessary  to  show  that  appellant 
knew  of  this  ''hole  and  broken  place"  a  sufficient  length 
of  time,  prior  to  the  accident,  to  have  repaired  the  de- 
fect, in  the  exercise  of  reasonable  care,  or  that  the  ''hole 
and  broken  place"  had  existed  for  such  length  of  time 
that  appellant,  in  the  exercise  of  reasonable  care,  should 
have  discovered  and  repaired  it.  The  mere  fact  that  the 
appellant  knowingly  suffered  the  sidewalk  to  remain  out 
of  repair  for  six  months  did  not  entitle  appellee  to  re- 
cover unless  such  negligence  was  the  proximate  cause  of 
the  injury  sustained  by  her.  If  the  defect,  referred  to  as 
having  existed  for  six  months,  was  shown  to  be  the 
"hole  and  broken  place"  in  the  sidewalk,  then  appel- 
lant, under  the  circumstances  alleged,  would,  perhaps, 
be  liable  for  the  injuries  sustained  by  her,  if  without 
fault  on  her  part;  but,  as  we  have  seen,  it  is  not  alleged 
that  the  "hole  and  broken  place"  which  caused  her  in- 
juries were  the  defects  which  were  suffered  knowingly  by 
appellant  to  remain  out  of  repair  for  six  months  prior  to 
the  accident. 

For  aught  that  appears  in  the  complaint  the  "hole  and 
broken  place"  had  not  been  in  the  sidewalk  for  any 
length  of  time  prior  to  the  accident,  and  the  defects 
which  were  suffered  knowingly  by  appellant  to  remain 
out  of  repair  prior  to  the  accident  were  defects  which 
had  nothing  to  do  with  the  injuries  sustained  by  appel- 
lee. 

It  is  settled  in  this  State  that  a  complaint  charging 
the  defendant  with  an  act  injurious  to  the  plaintiff  with 
a  general  allegation  of  negligence  in  the  performance  of 
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the  act  is  sufficient  to  withstand  a  demurrer  to  the  com- 
plaint for  want  of  sufficient  facts.  In  this  case  the  com* 
plaint  charges  that  the  ''hole  and  broken  place"  was  the 
cause  of  appellee's  injuries^  but  there  is  no  allegation  of 
negligence  on  the  part  of  apj>ellant  in  suffering  the 
''hole  and  broken  place"  to  be  in  the  sidewalk.  In 
other  words,  as  we  have  seen,  it  is  not  shown  that  appel- 
lant knew  of  this  "hole  and  broken  place"  a  sufficient 
length  of  time  prior  to  the  accident  to  have  repaired  the 
same  in  the  exercise  of  reasonable  care,  nor  that  the 
"hole  and  broken  place"  had  existed  for  such  a  length 
of  time  prior  to  the  accident  that  appellant,  in  the  exer- 
cise of  reasonable  care,  should  have  discovered  and  re- 
paired it.  Town  of  Montieello  v.  Kennardj  7  Ind.  App. 
185. 

For  the  reasons  stated  the  demurrer  should  have  been 
sustained  to  the  complaint. 

Judgment  reversed,  with  instructions  to  sustain  the 
demurrer  to  the  complaint  with  leave  to  amend  if  desired. 

Filed  Dec.  11, 1894 ;  petition  for  a  rehearing  overruled  Feb.  8, 1805. 


No.  1,192. 

Thb  Western  Union  Telegraph  Company  v,  Moore. 

TxLBGRAPH  Company. — Special  Delivery  Charge,  When  Prepaymemt  Not 
a  Prerequisite  to  Duty  to  Deliver.— Prepayment  of  a  special  delivery 
charge  for  a  telegram,  even  when  properly  chargeable,  is  not,  under 
all  circumstances,  a  prerequisite  to  the  duty  to  deliver  the  message 
in  a  city  or  town,  the  duty  ordinarily  attaching  when  the  company 
receives  the  message  and  undertakes  its  transmission. 

Samb. — Eules  and  Begiilations. —  When  Binding ^  When  Not. — Conditional 
Contract  of  ^Scrrtc^.— Although  a  telegraph  company  has  the  right 
to  establish  proper  rules  and  regulations  for  the  transaction  of  its 
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bosineas  and  to  insert  in  its  contracts  for  service  proper  conditions 
and  stipulations,  yet  by  reason  of  the  quasi  public  character  of  sach 
corporations  and  the  public  duty  owing  from  them,  such  rules  and 
limitations  and  conditions  must  be  reasonable,  and  they  will  not  be 
permitted  to  stand  if  the  company  thereby  seeks  to  absolve  itself 
from  some  legal  obligation  or  limit  a  statutory  or  common  law 
right. 

Sams. — Bules  and  Printed  Contract  Clauses, — Haw  Construed, — Bules 
and  printed  contract  clauses  prepared  by  telegraph  companies  will 
be  construed  most  strongly  against  the  company. 

Same. — Special  Charge  for  Delivery  Beyond  Free  Delivery  Limits.— Pre- 
payment.— Guaranty. — Where  the  contract  for  service  is  that  for  de^ 
livery  beyond  the  free  delivery  limits  (which  are  not  specified)  "a 
special  charge  will  be  made  to  cover  such  delivery ;"  payment  in 
advance  or  a  satisfactory  guaranty  is  not  required,  the  fair  inference 
being  that  the  amount  of  the  charge  is  not  ascertainable  until  the 
service  is  performed,  and  is  a  special  charge  dependent  upon  the 
labor  required. 

From  the  Howard  Circuit  Court. 
/.  E.  Lamb  and  J.  T.  Beasley,  for  appellant. 
/.  C.  Blacklidge,  C.  C.  Shirley  and  B.  C.  Moony  for 
appellee. 

Gavin,  J. — ^The  appellee  sued  to  recover  special  dam- 
ages suffered  by  reason  of  appellant's  failure  to  deliver 
to  her  with  reasonable  diligence  a  message  sent  to  her 
from  Delphi,  Indiana,  announcing  the  death  of  her 
child. 

The  appellant  answered  by  the  general  denial,  and  also 
specially  setting  up  a  provision  in  the  telegraph  blank 
on  which  the  message  was  sent,  to  the  effect  that  mes- 
sages would  **be  delivered  free  within  the  established  free 
delivery  limits  of  the  terminal  oflSce.  For  delivery  at  a 
greater  distance  a  special  charge  will  be  made  to  cover 
the  cost  of  such  delivery."  It  was  also  averred  that  ap- 
pellant had  then,  and  for  a  long  time  prior  .thereto,  a 
general  rule  in  force  as  follows:  ''Rule  50.  Messages 
will  be  delivered  free  within  a  radius  of  one-half  mile 
from  the  office  in  any  city  or  town  of  less  than  5,000 
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inhabitants,  and  within  a  radius  of  one  mile  from  the 
ofiSce  in  any  city  or  town  of  5,000  or  more  inhabitants. 
Beyond  these  limits  only  the  actual  cost  of  the  delivery 
service  will  be  collected.  The  manager  will  see,  how- 
ever, that  such  cost  is  as  reasonable  as  possible." 

It  is  also  alleged,  in  connection  with  many  other  aver- 
ments, that  appellee  resided  outside  the  free  delivery 
limits  and  nothing  was  paid  or  guaranteed  for  delivery 
charge. 

The  cause  was  tried  by  the  court.  After  a  special  find- 
ing and  conclusions  of  law  thereon,  judgment  was  ren- 
dered in  appellee's  favor.  The  correctness  of  the  con- 
clusions of  law  is  assailed  in  this  court. 

The  case  hinges  upon  appellant's  duty  to  deliver  the 
message  outside  its  free  delivery  limits.  From  the  find- 
ing we  learn  that  appellee  resided  two  squares  beyond 
the  one  mile  limit  in  Kokomo,  a  city  of  more  than  5,000 
inhabitants;  that  this  fact  was  not  known  to  either  the 
appellant  or  the  sender  of  the  message  at  the  time  of  its 
delivery  to  appellant,  who  charged  and  received  for  its 
transmission  twenty-five  cents,  the  usual  charge  for  serv- 
ice between  the  two  points.  The  court  found  the  answer 
true  as  to  the  existence  of  the  clause  in  the  blank  and  rule 
50,  as  set  out  above,  but  that  the  sender  had  no  actual 
knowledge  of  either.  After  receiving  the  message  at 
Kokomo  appellant's  agent  there  learned  where  appellee 
lived  and  sent  a  service  message  to  Delphi  requiring  a 
guaranty  of  the  delivery  charges.  Of  this  demand  the 
sender  was  not  notified,  although  the  local  agent  sought 
to  find  him,  but  did  not  do  so,  and  did  not  go  or  send  to 
his  house,  where  he  then  was,  which  was  a  short  dis- 
tance more  than  half  a  mile  from  the  oflSce,  that  being 
the  free  delivery  distance  there.  The  message  was  not 
delivered  until  after  the  funeral  of  the  child,  and  then 
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only  when  called  for  by  appellee,  who  had  accidentally 
learned  it  was  there. 

Section  5513,  R.  S.  1894,  being  section  4177,  R.  S. 
1881,  reads  thus:  ''Telegraph  companies  shall  be  liable 
for  special  damages  occasioned  by  failure  or  negligence 
of  their  operators  or  servants  in  receiving,  copying, 
transmitting  or  delivering  dispatches.     *     *     *" 

The  following  section  5514  is:  ''3.  Such  companies 
shall  deliver  all  dispatches,  by  a  messenger,  to  the  per- 
sons to  whom  the  same  are  addressed,  or  to  their  agents, 
on  payment  of  any  charges  due  for  the  same:  Provided, 
such  persons  or  agents  reside  within  one  mile  of  the  tele- 
graphic station  or  within  the  city  or  town  where  such 
station  is." 

Counsel  for  the  appellee  expressly  concede  that  the  ap- 
pellant had  the  right  to  increase  its  charges  according  to 
the  distance  the  sendee  of  the  message  lived  from  the  re- 
ceiving station.  We,  therefore,  consider  this  case  upon 
that  theory  without  stopping  to  determine  its  correctness 
under  the  statute. 

The  appellant  contends  that  its  duty  to  deliver  the 
message  in  question  arises  from  said  section  5514,  and 
is  contingent  upon  the  actual  payment  of  its  extra  de- 
livery charge,  according  to  the  terms  of  its  rule  50;  that 
without  payment  there  is  no  duty;  that  the  payment, 
therefore,  must  precede  the  duty  to  deliver,  and  since 
there  was  no  payment  there  was  no  default. 

It  is  well  understood  that  men  use  the  more  expensive 
telegraphic  service  because  the  urgency  of  the  matter  on 
hand  is  such  that  haste  is  demanded,  and  the  usual 
course  of  the  mails  will  not  answer  the  purpose. 

Delivery  to  the  person  intended  is  essential  to  the  ac- 
complishment of  this  purpose.  Mere  transmission  from 
one  station  to  the  other  would  avail  nothing.  It  has 
consequently  been  held  that  it  is  as  much  the  duty  of 
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such  companies  to  use  diligence  in  delivering  without 
unreasonable  delay,  as  in  transmitting.  Western  Union 
Tel.  Co.  V.  Fenton,  52  Ind.  1;  Western  Union  Tel.  Co.  v. 
Lindley,  62  Ind.  371;  Western  Union  Tel.  Co.  v.  Qougar, 
84  Ind.  176;  Western  Union  Tel.  Co.  v.  McKibben,  114 
Ind.  511;  Reese  v.  Western  Union  Tel.  Co.,  123  Ind.  294. 

It  is  also  adjudged  that  the  sendee  of  the  message  may 
maintain  an  action  for  special  damages  on  the  nondeliv- 
ery of  the  message.  Western  Union  Tel.  Co.  v.  Fenton, 
supra;  Western  Union  Tel.  Co.  v.  Pendleton,  95  Ind.  12; 
Western  Union  Tel.  Co.  v.  McKibben,  supra;  Western 
Union  Tel.    Co.  v.  Cline,  8  Ind.  App.  364. 

To  sustain  its  position  that  there  was  no  duty  to  de- 
liver without  actual  payment,  appellant  cites  Western 
Union  Tel.  Co.  v.  Mossier,  95  Ind.  29,  where  it  was  held 
that  in  order  to  recover  the  statutory  penalty  provided 
for  by  section  4176,  R.  S.  1881,  actual  payment  or  ten- 
der was  necessary. 

It  might  be  sufficient  to  say  that  in  this  case  the  re- 
covery of  a  statutory  penalty  was  sought  and  a  much 
stricter  rule  of  construction  applies  where  the  right  to 
a  penalty  is  asserted  than  where  compensation  alone  is 
desired.  In  the  opinion  itself  the  decision  is  expressly 
limited  to  actions  for  a  penalty. 

The  distinction  between  suits  to  recover  the  penalty 
and  those  for  damages  actually  suffered  is  recognized  in 
Western  Union  Tel.  Co.y.  Meek,4td  Ind.  53,  where,  as  here, 
it  was  contended  that  there  was  no  liability  because  there 
was  no  payment,  *'but,"  the  court  says,  "the  complaint 
and  evidence  show  us  that  the  appellant  was  a  common 
carrier  of  messages;  and  was  engaged  by  the  appellee's 
agent  to  transmit  this  particular  message.  The  appel- 
lant thereby  became  entitled  to  her  hire  at  the  usual 
rates,  and  the  appellee  became  liable  therefor.  We 
think  that  where  the  suit  is  for  damages  under  the  stat- 
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nte,  as  in  this  case,  and  not  for  the  fixed  penalty,  such 
a  mutual  obligation  is  sufficient  to  maintain  the  case. 
When  the  appellant  undertook  to  transmit  the  message, 
her  obligation  to  perform  her  duty  and  her  right  to  re- 
ceive her  hire  attached." 

In  Western  Union  Tel.  Co.  v.  Yopat,  118  Ind.  248,  even 
&e  penalty  was  held  recoverable  without  either  payment 
or  tender,  the  tender  having  been  waived. 

To  what  extent,  if  any,  the  cases  are  in  conflict  as  to 
the  recovery  of  the  penalty,  wo  are  not  called  upon  to 
determine. 

Langley  v.  Weatem  Union  Tel.  Co.,  88  Ga.  777,  is  like 
the  Mossier  case,  which  it  follows,  for  the  enforcement  of 
the  penalty  merely. 

That  the  literal  compliance  with  the  terms  of  the  stat- 
ute contended  for  by  appellant  is  not  absolutely  essential 
to  a  recovery  of  damages,  is  also  shown  by  Reese  v.  West- 
ern Union  Tel.  Co.,  supra,  where  the  second  paragraph 
of  complaint  was  held  good  although  there  was  no  pay- 
ment, there  being  merely  a  guaranty,  for  which  there  is 
no  provision  in  the  statute. 

Our  conclusion,  therefore,  is  that  prepayment  (before 
transmission)  of  a  special  delivery  charge,  even  where 
properly  chargeable,  is  not,  under  all  circumstances,  a 
prerequisite  to  the  duty  to  deliver  the  message  in  a  city 
or  town,  the  duty  ordinarily  attaching  when  the  company 
receives  the  message  and  undertakes  its  transmission. 

If  a  special  delivery  charge  be  proper  under  such  cir- 
cumstances, and  we  are  deciding  this  case  upon  that  as- 
sumption, it  may  well  be  that  the  company  would  have 
a  right  to  require  its  payment  in  advance  by  the  sender, 
when  the  fact  of  the  residence  beyond  free  delivery  limits 
was  known  to  him  and  he  was  informed  of  the  amount 
of  the  special  charge. 

A  rule,  however,  which  would  require  such  prepay- 
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ment  of  the  sender,  although  ignorant  that  such  a  charge 
would  be  made,  or  when  the  amount  was  undetermined, 
would,  in  our  opinion,  be  unreasonable  and  oppressive 
in  such  instances,  and  should  not  be  enforced. 

We  areawfiure  that  in  Western  Union  Tel.  Co.  v.  Hender- 
son, 89  Ala.  510,  it  is  declared  that  the  sender  is  bound  to 
know  whether  the  sendee  lives  within  the  free  delivery 
limits,  and  must  himself  provide,  beforehand,  for  deliv- 
ery, if  he  does  not.  We  do  not,  however,  concur  in  the 
reasoning  or  conclusion  of  this  case  upon  this  proposi- 
tion. Many  men  have  occasion  to  communicate  with 
others  in  cities  and  towns  where  they  are  totally  igno- 
rant of  the  distances  between  the  company's  receiving 
station  and  the  addressee's  residence.  Even  if  they  know 
the  street  and  number  they  may  still  be  wanting  in  a 
knowledge  of  the  location  with  reference  to  the  station. 

Such  a  regulation  as  we  are  now  considering  would,  as 
it  seems  to  us,  be  harsh,  inequitable  and  unnecessary. 

When  the  patron  pays  to  the  company  the  amount 
which  he  believes,  in  good  faith,  covers  its  entire  charge 
for  the  service,  and  the  company  receives  it  and  the 
message,  he  has  a  right  to  expect  that  the  company  will 
carry  the  message  to  the  person  addressed,  if  within  the 
statutory  delivery  limits,  and  present  it  to  him  for  de- 
livery. If  there  be  then  any  additional  sum  due,  the  com- 
pany may  require  its  payment  before  it  surrenders  the 
message  to  the  sendee,  if  it  prefers  to  so  do  rather  than 
rely  solely  upon  the  sender  for  its  payment.  The  com- 
pany will  thus  be  furnished  ample  protection,  and  the 
expectations  and  purposes  of  the  sender  of  the  message 
will  not  be  disappointed. 

This  course  seems  to  us  to  afford  a  much  fairer  and 
more  equitable  solution  of  the  problem  as  to  what  is  the 
duty  of  the  company  than  to  hold  that  it  may  stop  the 
message  half  way  upon  its  course  and  thus  really  render 
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to  the  sender  no  service  after  receiving  from  him  what 
both  thought  to  be  the  full  price  therefor.  We  appre- 
hend that  if  such  a  course  were  followed  there  would  be 
few  instances  where  the  sendee  would  refuse  to  receive 
the  message  and  pay  the  delivery  charge,  if  proper. 

If  he  did,  a  notification  to  the  sender  would,  in  the 
most  of  those  few  instances,  bring  the  money  from  him. 
If,  however,  the  company  might  occasionally  lose  a  de- 
livery charge,  the  loss  to  it  would  be  trifling  and  incon- 
siderable when  compared  with  the  possible  loss  and  in- 
convenience to  the  public  and  patrons  who  have  relied 
in  good  faith  upon  their  delivery  of  the  message. 

The  company  of  course  had  a  right  to  establish  proper 
rules  and  regulations  for  the  transaction  of  its  business, 
and  to  insert  in  its  contracts  for  service  proper  condi- 
tions and  stipulations,  yet,  by  reason  of  the  quasi  public 
character  of  such  corporations,  and  the  public  duty  owing 
from  them,  these  rules  and  limitations  and  conditions 
must  be  reasonable,  nor  will  they  be  permitted  to  stand 
if  the  company  thereby  seeks  to  absolve  itself  from  some 
legal  obligation,  or  limit  a  common  law  or  statutory 
right.  Western  Union  Tel.  Co.  v.  Meek,  supra;  Western 
Union  Tel.  Co.  v.  Jones,  95  Ind.  228;  Primrose  v.  Western 
Union  Tel.  Co.,  154  U.  S.  1;  True  v.  International  Tel. 
Co.,  60  Me.  9.    Thompson  Elec,  section  184. 

We  have  gone  thus  far  upon  the  assumption  that 
counsel  for  the  appellant  were  correct  in  construing  the 
free  delivery  clause  in  the  message  blank,  and  rule  50, 
which  we  have  already  set  out,  to  require  payment  of 
the  delivery  charge  by  the  sender  in  advance  of  trans- 
mission over  the  wires. 

It  has  long  been  settled  that  in  considering  insurance 
policies  they  shall  be  construed  most  strongly  against 
the  company,  because  they  are  prepared  by  it  after  full 
and  careful  thought,  while  the  other  party  has  but  little 
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opportunity  to  weigh  the  meaning  of  the  words  used. 
Penn.,  etc.,  Ins.  Co.  v.  Wiler,  100  Ind.  92;  Northwegiem, 
etc.,  Ins.  Co.  v.  Hazelett,  105  Ind.  212. 

The  same  rule  is  applicable  to  the  construction  of  the 
rules  and  printed  contract  clauses  prepared  by  telegraph 
companies,  and  they  are  not  to  be  extended  against  the 
companies'  patrons  beyond  the  letter.  Western  Union 
Tel.  Co.  V.  Yopsty  supra. 

Counsel  insist  that  under  the  contract  and  rule,  either 
payment  in  advance  or  a  satisfactory  guaranty  was  re- 
quired. 

A  careful  reading  of  both  the  contract  and  rule  fails 
to  disclose  any  such  requirement.  So  far  as  we  are  able 
to  discover,  it  is  not  so  denominated  in  the  bond.  The 
contract  says  that  for  delivery  beyond  the  free  delivery 
limits  (which  are  not  specified),  ''a  special  charge  will 
be  made  to  cover  such  delivery." 

There  is  nothing  here  to  indicate  that  security  will  be 
demanded  therefor  or  payment  in  advance.  The  fair 
inference  rather  is  that  the  amount  of  the  charge  is  not 
ascertainable  until  the  service  is  performed,  it  being  a 
special  charge  dependent  upon  the  labor  required. 

So  likewise  in  the  rule,  even  if  we  hold  the  sender 
chargeable  with  notice  thereof,  after  stating  the  free  de- 
livery limit  it  is  said:  "Beyond  these  limits  only  the 
actual  cost  of  the  delivery  service  will  be  collected.  The 
manager  will  see,  however,  that  such  cost  is  as  reasona- 
ble as  possible."  Here  is  nothing  about  payment  in  ad- 
vance or  security  or  deposit  or  guaranty. 

A  very  natural  construction  at  least  (and  as  it  seems 
to  us  the  one  most  natural)  is  that  the  company  would 
deliver  the  message  as  cheaply  as  possible  and  then  col- 
lect the  actual  expense  from  the  sendee  or  the  sender^ 
the  latter  being  always  liable  therefor  because  he  had 
required  the  rendition  of  the  service. 
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With  these  views  of  the  law  appellant  was  entitled  to 
recover  upon  no  theory  tenable  under  the  facts. 
Judgment  aflBrmed. 
Filed  Feb.  6, 1895. 
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LfsuKANCB. — Condition  Against  Future  Incumbrance. — Insurance  com- 
panies have  the  right,  in  this  State,  to  protect  themselves^  by  their 
contracts,  against  all  breaches  of  conditions  against  future  incum- 
brance of  the  property  insured,  without  making  the  validity  of  the 
condition  depend  (in  each  individual  case)  upon  the  question  of 
fact  whether  the  incumbrance  actually  increased  the  risk. 
Same.— Contract  of  Insurance,  How  Construed, --K  contract  of  insurance 

is  construed  most  strongly  against  the  insurer. 
Same. —  Waiver. — Existing  and  Future  Incumbrances. — A  waiver  of  a 

condition  against  existing  incumbrances  does  not  operate  as  a  waiver 

of  a  condition  against  future  incumbrances. 
Samb.— f  not92«d^e  By  Insurer  of  Uses  and  Incidents  in  Conflict  with  Poh 

icy.— Defense. — ^The  rule  that  known  uses  or  incidents  of  the  risk 

(which  are  in  conflict  with  the  conditions  of  the  policy),  can  not  be 

used  to  defeat  a  recovery  after  a  loss  has  occurred,  has  reference  to 

actual,  and  not  constructive,  knowledge. 

From  the  Jackson  Circuit  Court. 
jB.  Applewhite  and  /.  F.  Applewhite,  for  appellant. 
L.  F.  Branaman,  B.  H.  Burrell,  W.  K.  Marsh,  H.  N. 
Munden  and  TT.  H.  Endebrock,  for  appellee. 

Gavin,  J. — Appellee  sued  appellant  upon  a  policy  of 
insurance  on  a  stock  of  goods  destroyed  by  fire. 

By  the  special  finding  it  appears  that  the  policy  con- 
tained this  stipulation:  ''This  entire  policy,  unless 
Vol.  12—10 
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otherwise  provided  by  agreement  indorsed  hereon  or 
added  hereto,  shall  be  void  if  the  subject  of  insurance  be 
personal  property  and  be  or  become  incumbered  by  a 
chattel  mortgage." 

During  the  life  of  the  policy  the  appellee  placed  a 
chattel  mortgage  on  the  stock  to  secure  a  preexisting 
debt  of  $528,  which  mortgage  was  duly  recorded  several 
weeks  before  the  loss.  It  is  also  found  by  the  court  that 
the  mortgage  was  executed  without  fraud  and  did  not  in 
fact  increase  the  risk,  but  the  appellant  had  no  knowl- 
edge of  the  same  until  after  the  loss,  and  did  not  at  any 
time  before  the  loss  cancel  the  policy,  or  seek  to  do  so. 
The  mortgage  debt  remained  unpaid. 

An  application  was  signed  by  appellee,  but  he  said 
nothing  as  to  incumbrances,  liens  or  mortgages,  present 
or  future.  There  was  a  question  relative  to  present  in- 
cumbrances, but  no  answer  was  made  thereto.  The 
property  destroyed  was  worth  $4,700. 

The  appellant  contends  that^  the  policy  was  avoided 
by  reason  of  the  breach  of  the  future  incumbrance  clause, 
while  appellee  asserts  that  this  cause  of  forfeiture  has 
been  waived  by  the  company  under  the  facts  set  forth. 

We  pass  by  the  question  as  to  whether  the  waiver  is 
sufficiently  pleaded  (Evans  v.  Qtieen  Ins,  Co.,  5  Ind. 
App.  198;  Continental  Ins.  Co.  v.  Vanlue,  126  Ind.  410), 
and  take  up  the  direct  proposition. 

That  insurance  companies  may  rightfully  insert  in 
their  policies,  and  enforce  against  the  holders  as  a  de- 
fense, a  clause  declaring  the  policy  void  if  the  property 
insured  be  then,  or  thereafter  becomes,  incumbered  by 
mortgage,  can  not,  under  the  authorities,  be  successfully 
controverted.  Bowlus  v.  Phenix  Ins.  Co.,  133  Ind.  106; 
Continental  Ins.  Co.  v.  Vanlue,  supra;  Continental  Ins, 
Co.,  etc.,  V.  Kyle,  124  Ind.  132;  Geiss  v.  Franklin  Ina. 
Co.,  123  Indo  172. 
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Counsel  argue  that  because  the  mortgage  was  recorded, 
the  appellant  was  thereby  chargeable  with  notice  thereof, 
and  they  then  seek  to  invoke  the  rule  that  notwithstand- 
ing conditions  in  the  policy,  if  at  the  time  the  insurance 
was  effected,  or  afterwards,  there  were  conditions,  uses 
or  incidents  of  the  risk  which  were  in  conflict  with  con- 
ditions in  the  policy,  and  which  were  known  to  the  in- 
surer, or  its  agent,  whose  knowledge  is  imputable  to  the 
company,  such  conditions,  uses  or  incidents  can  not  be 
used  to  defeat  a  recovery  after  a  loss  has  occurred.  Hav* 
em  V.  HoToe  Ins,  Co.,  Ill  Ind.  90;  Home  Ins.  Co.,  etc.,  v. 
Duke,  84  Ind.  253;  Home  Ins.  Co.,  etc.,  v.  Marple,  1  Ind. 
App.  411;  Phenix  Ins.  Co.,  etc.,  v.  Boyer,  1  Ind.  App. 
329;  Evans  v.  Queen  Ins.  Co.,  supra. 

In  our  opinion  the  knowledge  which  is  contemplated 
by  this  rule  and  by  these  authorities  and  others  of  like 
import,  is  actual,  not  constructive  knowledge.  To  hold 
otherwise  would  practically  nullify  the  provision,  be- 
cause we  can  not  but  know  that  it  is  ordinarily  and  usu- 
ally expected  that  mortgages  shall  be  recorded,  and  In- 
diana chattel  mortgages  must  be  recorded  within  ten 
days,  to  protect  the  mortgagee  against  subsequent  pur- 
chasers, etc. 

No  authority  is  cited  which  sustains  this  position. 

In  Wicke  v.  Iowa,  etc.,  Ins.  Co.  (Iowa),  57  N.  W. 
Rep.  632,  the  precise  question  was  under  consideration, 
and  was  decided  in  accordance  with  our  own  holding. 

Counsel  argue  that  appellee  was  under  no  obligation 
to  disclose  an  incumbrance  unless  asked  about  it,  and 
that  because  the  question  in  the  application  relating  to 
present  incumbrances  was  left  unanswered,  and  these 
were,  under  some  cases,  thereby  waived,  therefore  the 
provision  as  to  future  incumbrances  was  also  waived, 
citing  Continental  Ins.  Co.  v.  Munns,  120  Ind.  30.  This 
case  does  not  aid  appellee,  because  the  decision  relates 
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merely  to  the  effect  of  failing  to  inquire  as  to  existing, 
not  future,  incumbrances. 

It  would  be  impossible,  or  at  least,  as  a  rule,  imprac- 
ticable,  to  require  a  party  to  answer  as  to  future  in- 
cumbrances. He  could  not  usually  know  beforehand 
whether  he  would  mortgage  his  property  at  some  future 
time. 

Even  if  existing  incumbrances  were  waived,  as  claimed 
by  counsel,  by  reason  of  the  company's  failing  to  re- 
quire an  answer  to  the  question  regarding  them,  the 
waiver  of  the  one  condition  would  not  operate  as  a  waiver 
of  the  other.     Evans  v.  Queen  Ins.  Co.^  supra,  p.  201. 

We  are  unable  to  discover  any  conflict  between  the 
conditions  of  the  application  and  those  of  the  policy. 

We  can  and  do  give  a  most  hearty  assent  to  the  propo- 
sition that  the  contract  in  a  policy  of  insurance,  pre- 
pared as  it  is  by  the  company,  and  [beset  with  traps  to 
trip  the  unwary,  is  to  be  most  strongly  construed  against 
the  company,  and  that  all  doubts  are  to  be  resolved  in 
favor  of  the  insured.  Schmidt  v.  German  Mut.  Ins.  Co., 
4  Ind.  App.  340. 

Yet,  looking  at  both  the  contract  and  the  law,  in  the 
light  most  favorable  to  appellee,  we  are  not  able  to  dis- 
cover any  solid  basis  for  holding  this  ^forfeiture  waived. 

We  can  not  make  the  enforcement  of  the  contract  de- 
pendent upon  whether  the  appellee  acted  in  good  faith. 
Continental  Ins.  Co.,  etc.,  v.  Vanlue,  supra,  p.  417;  G«r- 
mania,  etc.,  Co.  v.  Deckard,  3  Ind.  App.  361;  nor  on 
whether  or  not  the  execution  of  the  mortgage  actually 
increased  the  risk  in  this  instance.  The  contract 
contains  no  such  limitation,  and  similar  provisions  have 
been  adjudged  valid  in  many  cases,  some  of  which  we 
have  already  cited.  The  act  belonged  to  one  of  a  class 
which  has  been  generally  regarded  by  the  courts  as  or- 
dinarily increasing  the  risk,  and  the  companies  have  the 
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right  to  protect  themselves  by  their  contracts  against  all 
breaches  coming  within  such  a  class  without  making 
the  validity  of  the  condition  dependent  upon  the  ques- 
tion of  fact  to  be  determined  on  proof  in  each  individual 
case.     This  the  company  has  done  in  this  instance. 

In  the  case  referred  to  by  counsel  (Eager  v.  Firemana* 
Fund  Ins.  Co.,  25  N.  Y.  Supp.  35),  where  the  jury  was 
called  upon  to  determine  as  a  question  of  fact  whether 
the  hazard  was  increased,  the  defense  was  founded  not 
upon  a  special  provision  against  a  particular  act,  such  as 
we  have  here,  but  upon  a  general  clause  calling  for  an 
avoidance  if  the  risk  was  increased  by  any  fact  not  dis- 
closed or  consented  to  by  the  company. 

There  is  in  this  case,  as  made  by  the  special  finding,  no 
element  of  fraud  or  mistake.  It  is  true  the  condition 
was  a  hard  one,  yet  the  appellee  agreed  to  it,  and  we  are 
nnable  to  see  that  the  company,  either  by  act  or  omission, 
in  any  way  misled  the  appellee  or  waived  its  legal  rights 
under  the  contract.  So  far  as  appears  from  the  finding, 
and  by  this  we  must  measure  appellee's  rights,  he  know- 
ingly and  voluntarily  entered  into  the  contract,  and  then 
deliberately  violated  the  condition  upon  which  his  rights 
depended. 

Relief  from  such  improvident  contracts  must  be  sought 
from  the  Legislature  rather  than  at  the  hands  of  the 
courts.  It  is  the  duty  of  the  latter  to  declare  the  law  as 
it  exists.  The  Legislature,  however,  may  doubtless,  by 
the  passage  of  laws  such  as  are  in  force  in  Ohio  and 
other  States,  provide  against  the  enforcement  of  for- 
feiture clauses  where  there  is  no  fraud,  and  no  real  in- 
crease of  risk.  By  a  statute  of  Ohio,  passed  in  1879, 
it  is  enacted  that,  ''in  the  absence  of  any  change  in- 
creasing the  risk  without  the  consent  of  the  insurer, 
and  also  of  intentional  fraud  on  the  part  of  the  insured," 
the  company  must  pay  the  full  amount  of  the  policy  in 
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case  of  total  loss,  and  the  full  amount  of  loss  where  it 
is  only  partial.  Moody  v.  Amazon  Ins.  Co.  (Ohio),  38 
N.  E.  Rep.  1011;  Insurance  Co.  v.  Leslie,  47  Ohio  St. 
409. 

By  such  statutes,  much  of  the  uncertainty  of  recovery 
connected  with  insurance  is  removed,  and  the  parties 
are  relieved  from  many  of  the  burdens  now  attaching  to 
the  holders  of  the  ordinary  insurance  policy.  In  our 
State  no  such  legislation  has  been  enacted,  and  we  are 
forced  to  the  conclusion  that  the  appellee  failed  to  estab- 
lish a  right  of  recovery. 

Judgment  reversed  with  instructions  to  the  court  to 
restate  its  conclusions  of  law. 

Filed  Feb.  1,  1895. 


No.  1,589. 
Dallin  v,  McIvor. 


Judgment. — By  Default, — Excusable  Neglect. — Settlement  and  Agree- 
ment to  Dismiss  Action. — Where  a  suit  on  accoant  was  brought  and 
afterward,  on  the  7th  day  of  January,  1890,  a  settlement  was  effected 
between  plaintiff  and  defendant,  and  plaintiff  agreed  to  dismiss  his 
action  against  defendant,  and  rel3ring  upon  such  settlement  and 
agreement  of  dismissal,  defendant  took  no  further  notice  of  plaint- 
iff's suit,  and  on  the  10th  day  of  January,  1890,  plaintiff  caused  de- 
fendant to  be  defaulted,  and  took  judgment  against  him,  defendant 
having  no  knowledge  of  his  default  or  the  rendition  of  such  judg- 
ment until  the  latter  part  of  December,  1890,  when  he  immediately 
instituted  suit  to  have  the  same  set  aside ;  the  defendant  had  a  right 
to  believe  that  plaintiff  would  dismiss  his  action,  and  not  only  was 
his  failure  to  look  after  the  case  longer  excusable  neglect,  but  the 
failure  of  plaintiff  to  dismiss  his  action,  and  having  defendant  de- 
faulted, was  a  fraud  against  defendant,  and  the  default  and  judg- 
ment should  be  set  aside. 

8amb. — By  Default. — Question  of  Excusable  Neglect^  How  Determined. 
— ^The  question  of  excusable  neglect,  etc.,  for  which  relief  is  sought^ 
may  be  heard  as  in  ordinary  proceedings. 
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From  the  St.  Joseph  Circuit  Court. 
TF.  A.  Funk,  for  appellant. 
A,  Anderson,  for  appellee. 

Ross,  C.  J. — ^This  was  an  action  brought  by  the  appel- 
lant under  the  latter  clause  of  section  399,  R.  S.  1894 
(section  396,  R.  S.  1881),  to  set  aside  a  judgment  ren- 
dered against  him  by  default. 

The  facts  as  disclosed  by  the  record  are  as  follows: 
During  the  summer  of  the  year  1889,  Milton  R.  Wood 
and  others  forming  a  syndicate,  were  furnishing  the  ''In- 
diana and  Lake  Michigan  Railway  Company'*  money 
with  which  to  build  a  line  of  railroad  from  South 
Bend,  Indiana,  to  St.  Joseph,  Michigan,  the  appellant 
having  charge  of  the  construction  of  the  road,  and  the 
disbursement  of  the  money  furnished  therefor;  that  the 
appellee  who  had  furnished  materials,  and  performed 
labor  in  the  construction  of  the  road,  brought  an  action 
in  the  St.  Joseph  Circuit  Court  at  the  December  term, 

1889,  against  the  appellant  and  the  Indiana  and  Lake 
Michigan  Railway  Company,  to  recover  therefor,  de- 
manding judgment  for  $2,827.17,  and  for  a  foreclosure 
of  a  mechanics'  lien  filed  on  account  thereof  against 
said  railroad.     Afterwards,  on  the  7th  day  of  January, 

1890,  the  Indiana  and  Lake  Michigan  Railway  Company 
had  a  full  and  final  settlement  with  the  appellee,  in  which 
settlement  there  was  found  to  be  due  appellee,  upon  his  ac- 
count sued  on,  the  sum  of  six  hundred  dollars,  which 
was  thereupon  paid  him  by  said  Milton  R.  Wood,  and 
he  thereupon  executed  and  delivered  the  following  agree- 
ment and  dismissal  of  his  action  against  appellant  and 
the  Indiana  and  Lake  Michigan  Railway  Company,  viz: 

"McIvoB  V.   Indiana  and  Lake  Michigan  Railway 
Company  et  al. 
"In  consideration  of  five  hundred  dollars  in  cost,  and 
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the  payment  of  one  hundred  dollars  to  Mr.  Stanley,  I 
hereby  dismiss  the  foregoing  suit,  at  my  costs  and  ex- 
pense, and  do  hereby  release,  satisfy  and  discharge  all 
my  claims  of  every  name  and  nature  against  said  rail- 
way company,  and  Milton  R.  Wood  and  associates. 

''This  being  a  final  and  full  settlement  without  further 
accounting. 

"Dated  January  7,  1890.  W.  McIvor." 

That  on  the  same  day  appellee's  attorney  was  in- 
formed of  the  settlement,  and  shown  the  above  receipt 
and  agreement  of  dismissal.  After  this,  appellant,  rely- 
ing upon  such  settlement  and  agreement  of  dismissal, 
took  no  further  notice  of  the  appellee's  suit,  and  on  the 
10th  day  of  January,  1890,  appellee  caused  appellant  to 
be  defaulted,  and  took  judgment  against  him  for  $2,- 
254.25.  Appellant  had  no  knowledge  of  his  default  or 
the  rendition  of  such  judgment  until  the  latter  part  of 
December,  1890,  when  he  immediately  instituted  this 
action.  It  is  also  alleged  in  the  complaint  that  at 
the  time  the  judgment  was  rendered,  appellant  was  not 
indebted  to  appellee. 

The  courts,  irrespective  of  section  399,  supra,  have 
inherent  power  to  relieve  against  judgments  procured  by 
fraud.  But  the  Legislature  by  this  section  have  seen  fit 
to  empower  courts  of  law  to  relieve  from  judgments 
taken  through  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect. 

Whether  the  application  be  one  under  the  statute  or 
addressed  to  the  equity  side  of  the  court,  the  party  seek- 
ing relief  must  show  that  he  has  a  meritorious  cause  of 
action  or  defense  as  the  case  may  be,  which  is  involved 
in  the  judgment  from  which  he  seeks  to  be  relieved. 
Buck  V.  HavenSfAO  Ind.  221;  Clandy  v.  Caldwell,  Admr.y 
106  Ind.  256. 

"It  is  not  suflScient  to  show  that  injustice  has  been 
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done;  but  that  it  has  been  done  under  circumstances 
which  authorize  the  court  to  interfere.  Because,  if  a 
matter  has  been  already  investigated  in  a  court  of  justice 
according  to  the  common  and  ordinary  rules  of  investi- 
gation, a  court  of  equity  can  not  take  on  itself  to  enter 
into  it  again.  Rules  are  established,  some  by  the  Legis- 
lature, and  some  by  the  courts  themselves,  for  the  pur- 
pose of  putting  an  end  to  litigation."  2  Story  Eq.  Jur. 
(13th  ed.),  section  896. 

The  statute  makes  it  the  imperative  duty  of  the  court, 
upon  a  proper  showing,  to  grant  the  relief. 

Cases  may  arise,  however,  when  the  facts  alleged  to 
show  excusable  neglect  are  not  so  convincing,  but  what 
they  may  or  may  not  be  deemed  sufficient,  in  which 
event,  the  question  of  their  sufficiency  will  be  a  matter  to 
be  determined  by  the  court,  to  whom  the  application  has 
been  made,  and  this  court  will  not  review  the  decision 
of  the  nisi  prius  court  unless  it  appears  affirmatively  that 
the  court  has  abused  its  discretion. 

In  the  case  of  Wells  y.  Bradley y  Holton  &  Co.,  3  Ind. 
App.  278,  this  court  said:  "While  the  statute  makes  it 
the  imperative  duty  of  the  court  to  set  aside  a  judgment 
by  default  for  the  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect  of  the  party  against  whom  it  has  been 
taken,  yet  whether  or  not  such  mistake,  iiladvertence, 
surprise  or  excusable  neglect  has  been  shown  is  a  ques- 
tion for  the  determination  of  the  court  from  all  the  evi- 
dence given  for  and  against  the  application;  and,  where 
such  evidence  is  conflicting,  it  will  not  be  weighed  on 
appeal,  and  the  judgment  of  the  lower  court  will  be  sus- 
tained, as  in  other  cases  of  conflicting  evidence." 

There  is  nothing  in  the  record  before  us  warranting 
the  rendition  of  the  original  judgment  against  the  appel- 
lant. In  fact,  that  action  was  upon  an  account  due  the 
appellee  from  the  Indiana  and  Lake  Michigan  Railway 
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Company,  and,  on  its  face,  shows  no  liability  on  appel- 
lant's part.  In  this  proceeding,  however,  we  need  not 
go  into  or  consider  the  merit  or  demerit  of  appellee's 
action,  but  confine  ourselves  to  the  determination  of  the 
question  as  to  whether  or  not  the  appellant  has  made 
sufficient  showing  of  excusable  neglect  entitling  him  to 
be  relieved  from  the  judgment  taken  against  him.  It  is 
evident  that  when  the  appellee  made  the  settlement  with 
the  Indiana  and  Lake  Michigan  Railway  Company  ac- 
cepting the  amount  agreed  upon,  and  executed  the  agree- 
ment of  dismissal  of  his  action  heretofore  set  out  in  this 
opinion,  such  settlement  was  complete  and  covered  the 
entire  subject-matter  of  that  action.  As  already  stated, 
that  action  was  to  recover  on  an  account  due  from  the 
railway  company  and  to  foreclose  a  lien  existing  against 
its  railroad.  When  the.  account  was  settled  and  paid, 
there  was  nothing  remaining  upon  which  to  prosecute 
the  action.  That  the  action  would  be  dismissed  by  ap- 
pellee, as  agreed,  appellant  had  a  right  to  believe,  and 
not  only  was  his  failure  to  look  after  the  case  longer  ex- 
cusable neglect,  but  the  failure  of  appellee  to  dismiss  his 
action,  and  his  having  the  appellant  defaulted  and  caus- 
ing a  judgment  to  be  rendered  against  him  a  fraud, 
against  which  the  court  below  should  have  granted  relief. 

In  a  proceeding  of  this  character,  the  merits  of  the 
original  cause  of  action  or  defense  are  not  in  issue.  As 
to  the  causes  for  which  relief  is  sought,  namely,  whether 
or  not  any  mistake,  inadvertence,  surprise  or  excusable 
neglect  resulted  in  the  default  and  judgment,  may  be 
heard  as  in  ordinary  proceedings.  Dobbins  v.  McNaTnara, 
113  Ind.  54,  and  cases  cited. 

We  think  the  facts  in  this  case  sufficient  under  the 
statute  to  entitle  appellant  to  an  opportunity  to  defend 
in  the  original  action,  and  that  the  court  below  erred  in 
holding  otherwise. 


NOVEMBER  TERM,  1894.  155 

Small  et  al.  v.  Kennedy,  Administratrix. 

Judgment  reversed,  with  instructions  to  the  court  be- 
low to  sustain  the  application  to  set  aside  the  default 
and  judgment  and  to  permit  appellant  to  appear  and  de- 
fend. 

Filed  Feb.  6, 1895. 


No.  1,416. 

Small  et  al.  v,  Kennedy,  Administratrix. 

AppnAJjlRoTirD.— Approved  by  Clerk. —  When  Valid. ^  Waiver » — Estoppel, 
—An  appellee  may  insist  that  the  statute  regulating  the  approval  of 
appeal  bonds  be  followed,  yet  he  may  waive  this  right;  and  when 
he  has  expressly  waived  it,  and  the  opposite  party  has  acted  upon 
the  waiver,  filed  his  bond  (which  was  approved  by  the  clerk  of  the 
court)  and  received  the  full  benefit  of  it,  appellant  will  be  estopped 
to  deny  its  validity. 

From  the  Hamilton  Circuit  Court. 

F.  J.  VanVorhis,  W.  W.  Spencer,  T.  J.  Kane  and  R. 
K.  Kane  J  for  appellants. 

W.  S,  Shirley f  W.  Fertig  and  H.  J.  Alexander,  for  ap- 
pellee. 

Gavin,  J. — ^The  appellee  averred,  in  her  complaint, 
the  recovery  of  a  judgment  in  the  circuit  court  by  the 
decedent,  of  whose  estate  she  is  administratrix,  against 
the  appellant  Small,  from  which  a  term-time  appeal  was 
prayed  and  granted,  the  amount  of  the  bond  fixed  by  the 
court  and  twenty  days  given  to  file  it,  with  sureties  to  be 
approved  by  the  clerk,  this  latter  provision  being  made 
at  the  request  of  the  appellant  and  with  the  consent  of 
the  decedent  who,  in  open  court,  waived  the  approval  of 
the  bond  by  the  court;  that  in  accordance  with  this  or- 
der and  within  the  time  fixed  the  appeal-bond   sued  on 
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was  filed  and  approved  by  the  clerk  with  the  consent  and 
acquiescence  of  the  decedent,  who  accepted  and  recog- 
nized the  same  as  valid  and  in  consideration  thereof 
forebore  to  issue  execution  on  said  judgment  pending 
the  appeal;  that  said  Small  perfected  his  appeal  as  a 
term-time  appeal  without  notice  and  without  giving  any 
other  bond  or  asking  for  a  supersedeas,  and  such  pro- 
ceedings were  had  in  the  Supreme  Court  as  resulted  in 
the  affirmance  of  said  judgment  as  to  $772.39  thereof, 
which  affirmance  had  been  duly  certified  down  and  said 
judgment  was  wholly  due  and  unpaid. 

The  complaint  was  tested  by  demurrer  for  want  of  facts. 
The  only  objection  presented  to  it  is  that  it  is  bad  be- 
cause it  fails  to  aver  that  the  bond  was  approved  by  the 
court,  as  required  by  statute.  R.  S.  1894,  section  650, 
R.  S.  1881,  section  638. 

The  position  assumed  was  that  the  bond  was  a  null- 
ity in  the  absence  of  such  approval.  In  support  of  their 
position  counsel  cite  section  247,  Elliott's  App.  Proced., 
where  it  is  said  that  *'it  must  be  approved  by  the  court. '' 

Counsel,  however,  fail  to  observe  that  in  the  foot  note 
it  is  expressly  stated  by  the  authors  that  they  are  simply 
giving  the  law  applicable  when  the  appellee  appropri- 
ately demands  that  the  statutory  course  be  strictly  pur- 
sued, and  "without  any  reference  to  consent  or  waiver 
express  or  implied." 

While  it  is  undoubtedly  true  that  the  successful  party 
to  a  lawsuit  may  demand  that  the  statute  regulating  the 
approval  of  the  appeal  bond  be  followed,  yet  it  is  equally 
true  that  he  may  waive  this  right,  and  when  he  has,  as  in 
this  case,  expressly  waived  it,  and  the  opposite  party  has 
acted  upon  this  waiver,  filed  his  bond  and  received  the 
full  benefit  of  it,  the  plainest  principles  of  justice  and 
fair  dealing  would  be  violated  by  permitting  the  appel- 
lant to  then  say  that  his  bond  had  not  been  approved 
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according  to  law,  and  should  not,  therefore,  be  enforced. 
In  this  case  the  bond  served  every  purpose  for  which  it 
was  intended.  The  appellant  obtained  by  virtue  of  it 
every  benefit  possible  to  be  received  by  pursuing  the 
statutory  course  to  the  letter,  and  the  appellants  are  now 
estopped  to  dieny  its  validity.  Both  principle  and  the 
authorities  are  clearly  against  appellants'  position.  Pierce 
V.  Banta,  9  Ind.  App.  376,  where  the  question  is  very 
fully  considered;  Buchanan  v.  Milligan,  125  Ind.  332; 
Easter  v.  Acklemire,  81  Ind.  163;  Smock  v.  Harrison,  74 
Ind.  348;  Jones  v.  Droneberger ,  23  Ind.  74;  Elliott  App. 
Proced.,  sections  369,  370. 

There  is  nothing  in  Ex  parte  Sweeney,  131  Ind.  81, 
which  militates  against  or  modifies  Jones  v.  Droneberger, 
supra,  upon  this  point. 

Judgment  aflSrmed. 

Filed  Feb.  20, 1895. 

Concurring   Opinion  . 

Davis,  J. — In  this  case  it  appears  that  the  waiver  of 
the  provisions  of  the  statute  was  at  the  request  of  appel- 
lants. In  view  of  this  fact,  and  the  further  fact  that  the 
appeal  was  duly  taken  and  prosecuted  as  a  term-time 
appeal  in  pursuance  of  the  terms  of  the  bond,  I  concur 
in  the  result. 

Filed  Feb.  20, 1895. 


No.  1,184. 

Scheerer  v,  Chicago  and  Erie  Railroad  Company. 

Bbmtjkreh  TO  Evidence. —  TVhen  Should  be  Overruled. — Inference.— In 
passing  on  a  demurrer  to  evidence,  if  the  jury  might  legitimately 
draw  an  inference  therefrom  in  favor  of  the  party  demurred  against 
(had  it  been  submitted  to  them),  then  the  demurrer  should  be  over- 
ruled. 
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Railroad. — Damages  for  Injuriea  to  Stock, — Stiffldeney  of  Evidence  on 
Demurrer. — That  the  evidence  in  an  action  against  a  railroad  com- 
pany for  damage  to  stock  by  reason  of  insufficient  cattle  guard,  is 
sufficient  on  demurrer,  see  opinion. 

From  the  Huntington  Circuit  Court. 

M.  L.  Spencer  and  W.  A.  Branyan,  for  Appellant. 

0.  Oresham,  J.  B.  Kenner  and  U.  S.  Lesh,  for  appellee. 

Gavin,  J. — The  appellee's  demurrer  to  the  evidence 
was  sustained.  The  exception  to  this  ruling  of  the  trial 
court  constitutes  the  basis  of  this  appeal.  The  rule  of 
practice  on  demurrer  to  the  evidence  is  well  settled  and 
is  thus  stated: 

First.  The  court  is  bound  to  accept  as  true  all  the 
facts  which  the  evidence  tends  to  prove,  and,  as  against 
the  party  demurring,  to  draw  from  the  evidence  all  such 
reasonable  inferences  as  a  jury  might  draw. 

Second.  If  there  is  a  conflict  in  the  evidence  then  the 
court  can  consider  only  such  evidence  as  is  favorable  to 
the  party  against  whom  the  demurrer  is  directed,  and 
that  which  is  favorable  to  the  demurring  party  is  deemed 
withdrawn.  Chicago,  etc.,  R.  R.  Co.  v.  WUliama,  131 
Ind.  30;  Palmer  v.  Chicago,  etc.,  R.  R.  Co.,  112  Ind.  250. 

Only  those  inferences  are  to  be  considered  which  rea- 
sonably follow  from  the  facts  proved.  Forced  and  vio- 
lent inferences  are  not  to  be  regarded.  Lake  Shore,  etc., 
R.  W.  Co.  V.  FosUr,  104  Ind.  293. 

The  appellee  sought  damages  for  killing  his  horses 
which  strayed  upon  appellee's  railroad  at  a  point  where 
it  was  not  securely  fenced. 

The  burden  rests  upon  appellant  to  show  that  the  road 
was  not  securely  fenced.  Evansville,  etc.,  R.  R.  Co.  v. 
Moaier,  101  Ind.  597. 

The  only  ground  upon  which  appellee's  counsel  base 
the  ruling  of  the  court  below  in  sustaining  the  demurrer 
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is  that  the  evidence  fails  to  prove  that  the  horses  entered 
the  right  of  way  at  a  point  where  it  was  not  securely- 
fenced.  Appellant's  claim  is  that  they  crossed  a  cattle- 
guard  and  that  it  was  insufficient. 

As  in  other  cases,  these  facts  may  be  established  not 
only  by  direct,  but  also  by  circumstantial  evidence. 
EvansvillCy  etc,  R.  W.  Co.  v.  Hosier,  supra;  Whitewater 
R.  R.  Co.  V.  Bridgett,  94  Ind.  216;  Indianapolis,  etc., 
R.  R.  Co.  V.  Collingwood,  71  Ind.  476;  Indianapo* 
lis,  etc.,  R.  W.  Co.  v.  Thomas,  84  Ind.  194;  Albrecht  v. 
Foster  Lumber  Co.,  126  Ind.  318. 

From  the  evidence  it  appears  that  appellant's  horses, 
without  his  fault,  escaped  at  night  from  his  field  about 
half  a  mile  from  the  railroad.  Thence  they  wandered 
down  a  highway  to  the  railroad  crossing.  On  the  next 
morning  two  were  found  dead  inside  the  right  of  way. 
One  was  found,  cut  and  bruised,  in  a  field  some  distance 
from  them,  with  strong  indications  upon  its  body  and 
upon  the  fence  that  it  had  been  through  the  wire  fence 
separating  this  field  from  the  right  of  way. 

There  were  tracks  of  three  horses  inside  the  company's 
right  of  way  near  the  cattle-gnard,  and  leading  from  it 
farther  into  the  railroad  right  of  way.  These  tracks 
nearest  the  crossing  indicated  that  the  horses  were  walk- 
ing or  trotting  slowly,  then*after  two  or  three  hundred 
yards  (or  feet)  they  appeared  to  have  run  down  the 
track  to  the  place  where  they  were  killed  by  a  train. 
There  were  no  signs  of  the  horses  having  jumped  over 
the  cattle*guard  and  the  evidence  showed  they  were'not 
breachy. 

The  side  fences  along  the  right  of  way  were  of  wire, 
and  both  they  and  the  wing  fences  were  sufficient  and  in 
good  order,  except  where  the  one  horse  appeared  to  have 
passed  from  the  right  of  way  through  the  side  fence, 
thereby  damaging  it  somewhat.     The  cattle-guard  at  the 
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crossing  was  a  ''surface"  guard,  the  Chicago  and  Erie 
standard  guard,  the  old  pit  under  it  having  been  filled 
up  because  deemed  dangerous.  The  length  of  the  guard 
was  given  as  eight  or  ten  feet.  A  section  of  it  was,  in 
court,  referred  to  by  the  witnesses  and  seen  by  the  jury. 

Its  construction  was  thus  made  known  to  the  jury. 

Under  such  circumstances  the  jury  was  authorized  to 
determine  whether  or  not  the  horses  passed  over  the 
guard,  and  the  sufficiency  or  insufficiency  of  the  guard. 
With  a  knowledge  of  the  habits  of  animals  against  which 
these  guards  are  intended  as  a  protection,  it  was  pe- 
culiarly within  the  jury's  province  to  decide  this  ques- 
tion. 

The  jury  was  not  bound  by  the  statement  of  a  witness 
that  this  guard  was  sufficient,  but  it  had  a  right  to  infer 
its  insufficiency  from  its  members*  knowledge  of  the  con- 
struction of  a  surface  guard,  and  from  the  fact  that  three 
horses,  not  breachy,  passed  over  it  upon  one  occasion, 
evidently  without  jumping  or  being  forced  across  it. 
New  York,  etc.,  R,  R.  Co.  v.  Zumbaugh,  lllnd.  App.  107; 
Wabash  R.  W.  Go.  v.  Ferris,  6  Ind.  App.  30;  St.  Louis, 
etc.,  R,  W.  Go.  V.  Ritz,  33  Kan.  404;  Swartout  v.  New 
York  Oentral  etc.,  R.  R.  Co.,  7  Hun,  571. 

We  by  no  means  decide  that  the  inference  in  appel- 
lant's favor  is  the  only  one*which  the  jury  might  legiti- 
mately have  drawn,  but  we  are  of  opinion  that  this  con- 
clusion would  have  been  a  proper  one  viewing  the 
evidence  in  the  light  most  favorable  to  the  appellant. 
The  demurrer  to  it  was,  therefore,  improperly  sustained. 

Judgment  reversed,  with  instructions  to  overrule  the 
demurrer. 

Filed  Feb.  6, 1806. 
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No  1,269. 

Citizens*  Insurance  Company  op  Evansville  v.  Coit, 

Trustee. 

AssiTRATiOJX, -^Death  of  Party ^  Trustee  of  Express  Trust,  After  Sub- 
mission.— Bevocation  of  Submission, — Insurance.— Where  the  trustee 
of  an  express  trust,  in  pursuance  of  the  provisions  of  a  contract  of 
insurance,  agrees  to  the  submission  of  the  question  of  the  amount 
of  loss  to  arbitrators,  his  death,  resignation  or  removal  after  sub- 
mission and  before  award  is  made,  does  not  necessarily,  of  itself, 
revoke  the  submission. 

From  the  Vanderburg  Superior  Court. 

/.  E.  Iglehart  and  E.  Taylor,  for  appellant. 

T.  E.  Oarvin  and  O.  C.  Cunningham^  for  appellee. 

Davis,  J. — ^This  was  an  action  upon  a  policy  of  insur- 
ance in  favor  of  George  P.  Bissell,  trustee,  upon  a  brick 
business  building  situate  in  the  city  of  Evansville.  The 
amount  of  the  policy  was  $1,000.  The  complaint  was 
filed  by  appellee  Coit  on  the  6th  day  of  February,  1892. 
It  appears  that  the  fire  occurred  in  February,  1891,  and 
that  said  Bissell  died  in  April  of  that  year.  The  appel- 
lee recovered  judgment  in  the  court  below  for  $1,048.16. 

The  errors  assigned  are: 

1.  The  court  erred  in  overruling  the  demurrer  to  the 
complaint. 

2.  The  court  erred  in  overruling  the  demurrer  to  the 
second  paragraph  of  the  reply. 

3.  The  court  erred  in  overruling  the  demurrer  to  the 
third  paragraph  of  the  reply. 

4.  The  court  erred  in  overruling  the  demurrer  to  the 
fourth  paragraph  of  the  reply. 

5.  The  court' erred  in  overruling  the  motion  for  anew 
trial. 

VoL.12— 11 
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The  first  and  fifth  errors  have  been  waived  by  the  fail- 
ure to  discuss  them. 

The  argument  in  support  of  the  third  and  fourth  er- 
rors assigned  is  so  brief  in  extent  and  so  general  in  char- 
acter that  we  are  not  convinced  either  of  these  errors  has 
any  substantial  foundation. 

The  only  question  we  feel  called  upon  to  determine,  is 
the  one  presented  by  the  second  error  assigned. 

The  policy  contains  the  following  provision: 

''10.  But  provided,  in  case  differences  shall  arise 
touching  the  amount  of  any  loss  or  damage  during  the 
progress  of  the  adjustment,  or  after  proof  thereof  has 
been  received  in  due  form,  the  matter  shall,  at  the  writ- 
ten request  of  either  party,  be  submitted  to  two  impar- 
tial appraisers  not  related  to  the  assured,  and  not  inter- 
ested as  creditors  of  the  assured  or  otherwise,  one  to  be 
chosen  by  the  company  and  one  by  the  assured,  and  in 
case  of  a  disagreement  they  to  choose  a  third  arbitrator 
of  like  qualifications.  The  award,  in  writing,  of  said 
arbitrators,  or  any  two  of  them,  shall  be  binding  on 
both  parties  as  to  the  amount  of  such  loss  or  damage, 
but  shall  not  decide  the  liability  of  this  company  under 
this  policy,  or  affect  any  other  question.  And  in  case 
the  request  for  such  an  appraisement  shall  be  made  by 
the  company  within  sixty  days  after  the  furnishing  of 
proof  of  loss  by  the  assured,  the  loss  under  this  policy 
shall  not  be  payable  until  such  aii  appraisement  shall 
be  made." 

The  second  paragraph  of  the  answer  is  based  on  an 
arbitration  and  award  made  in  compliance  with  the 
terms  of  the  above  provision  in  the  policy.  That  the 
award  by  the  appraisers  fixed  the  amount  of  the  loss,  so 
far  as  appellant  is  concerned,  at  $373.75,  which  was  ten- 
dered to  the  assured  before  suit,  and  for  which  amount 
the  company  offered  to  confess  judgment.     It  is  further 
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shown  in  the  answer  that  Bissell  was  a  trustee  for  the 
owners  of  said  real  estate,  and  that  in  the  instrument 
through  which  he  held  title  as  such  trustee  it  was  pro- 
vided that  in  case  of  his  death  another  trustee  should  be 
appointed  as  his  successor  in  said  trust;  that  after  enter- 
ing into  the  agreement  of  arbitration,  the  said  Bissell 
died  and  the  said  Coit  was  appointed  his  successor. 

The  suflficiency  of  the  answer  is  not  questioned,  and 
we  have  not  attempted  to  give  the  entire  substance  of  it. 

The  second  paragraph  of  the  reply  which  is  addressed 
to  the  second  paragraph  of  the  answer,  (and  also,  we  be- 
lieve to  the  third  paragraph),  admits  the  appraisement, 
but  avers  that  after  the  submission  was  entered  into, 
and  before  the  making  of  the  award,  the  said  George  P. 
Bissell  died,  whereby  the  submission  and  arbitration 
were  revoked  and  set  aside,  and  the  appellee  therefore 
says  he  is  not  bound  thereby. 

The  assignment  of  error  bringing  in  review  the  ruling 
on  the  demurrer  to  the  second  paragraph  of  the  reply 
raises  only  the  question  as  to  the  effect  of  the  death  of 
the  trustee  between  the  submission  and  release  of  the 
award. 

If  the  death  of  said  Bissell,  the  trustee,  revoked  the 
submission,  the  judgment  should  be  affirmed.  If  his 
death  did  not  have  this  effect,  it  should  be  reversed. 
The  general  rule  is  well  settled  that  after  a  submission 
to  arbitration,  and  before  award,  the  death  of  one  of  the 
parties  revokes  the  submission.  Does  the  rule  apply  in 
the  case  of  the  death  of  a  trustee?  In  other  words,  was 
the  death  of  Bissell  a  revocation  of  the  submission? 

The  beneficiaries  are  the  real  parties  in  interest.  The 
trustee  is  only  a  nominal  party. 

In  case  of  the  death  of  the  trustee  of  an  express  trust 
the  same  vests  in  the  court  having  jurisdiction,  until  the 
appointment  of  his  successor.  Section  2978,  R.  S.  1881. 
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In  this  case,  the  submission  of  the  question  of  the 
amount  of  the  loss  or  damages  was  made  by  the  parties 
in  pursuance  of  the  terms  of  the  contract  entered  into 
between  them.  It  was  not  merely  in  the  exercise  of  his 
powers  as  su<;h  trustee  that  Bissell  agreed  to  the  submis- 
sion of  the  question  to  arbitration,  but  it  was  his  duty  to 
do  so  under  the  terms  of  the  contract.  At  least  his  duty 
in  this  respect  has  not  been  questioned.  The  fact  that 
the  submission  of  the  question  of  the  amount  of  the  loss 
or  damages  was  properly  and  rightfully  made  by  him 
in  pursuance  to  the  terms  of  the  contract  embodied  in 
the  policy  of  insurance  is  not  controverted.  Neither  is  it 
claimed,  so  far  as  the  question  arising  on  this  paragraph 
of  the  reply  is  concerned,  that  if  the  award  had  been 
made  during  the  lifetime  of  Bissell,  it  would  not  have 
been  binding  on  all  the  parties.  If,  under  the  circum- 
stances disclosed  in  the  second  paragraph  of  the  answer, 
and  the  second  paragraph  of  the  reply,  the  award  would 
have  been  binding,  if  made  during  the  lifetime  of  Bis- 
sell, why  is  it  not  binding  now?  It  is  conceded,  at  least 
not  denied,  that  on  the  demand  of  the  company,  the 
trustee  was  required  as  a  condition  precedent  to  the 
prosecution  of  the  suit  to  agree  to  the  submission  of  the 
question  as  to  the  amount  of  the  loss  to  arbitrators.  In 
our  opinion,  therefore,  where  the  trustee  of  an  express 
trust,  in  pursuance  of  the  provision  of  such  a  contract, 
agrees  to  the  submission  of  the  question  of  the  amount 
of  the  loss  to  arbitrators,  his  death,  resignation,  or  re- 
moval, does  not  necessarily  of  itself  revoke  the  submis- 
sion. 

If  the  court,  on  his  death,  or  his  successor  after  his  ap- 
pointment, repudiates  the  submission,  or  if  the  submis- 
sion, appraisement  or  award  are  tainted  with  fraud,  a 
different  question  may  arise. 

However  this  may  be,  all  that  we  are  required  to  de- 
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cide  and  all  we  do  decide  is  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  second  paragraph  of  the 
reply. 

Judgment  reversed  with  instructions  to  sustain  the 
demurrer  to  the  second  paragraph  of  the  reply. 

FUed  Feb.  8, 1895. 


No.  792. 
McCuLLOUGH,  Administrator,  v,  Martin. 

luTKBROQATORiESToJvRY. —Calling  for  Facts  Which  Must  Necessarily 
he  Answered  by  General  Verdict. — It  ia  not  error  to  refuse  to  submit 
interrogatories  to  the  jury,  which  call  for  facts  which  must  neces- 
sarily be  answered  by  a  general  finding  or  verdict,  for  the  only  pur- 
pose of  interrogatories  is  to  test  the  correctness  of  the  general  ver- 
dict. 

SAUR.—WhcU  Facts  May  Be  Elucidated  by. — ** Particular  Question  of 
Fact,"  Meaning  of. — 19  the  section  of  the  statute  requiring  the  court 
to  submit  interrogatories  to  the  jury,  to  be  answered  if  it  return  a 
general  verdict,  calling  for  particular  questions  of  fact,  by  * 'particu- 
lar questions  of  fact,"  something  less  than  an  issue  in  the  case  is 
intended. 

Samb. — Interrogatory  Preliminary  to  Others, — WTien  Not  Excluded, 
—An  interrogatory  preliminary  to  other  interrogatories  and  neces- 
sary in  order  to  form  a  basis  for  propounding  them  will  not  be  ex- 
cluded, although  it  would  be  insufficient  if  not  standing  in  that  re- 
lation. 

Same. — Joint  Assignment  of  Error. — Where  the  refusals  to  submit  three 
interrogatories  are  assigned  jointly  as  a  cause  for  a  new  trial,  if 
either  of  such  interrogatories  are  improper  the  assignment  will  be 
unavailing. 

Prom  the  Orange  Circuit  Court. 

D.  M.  Alspaugh,  J.  C,  Lawler,  W.  Farrell  and  C.  L. 
Jewett,  for  appellant. 

S.  H.  Mitchell,  R.  B.  Mitchell,  J.  A.  Zaring  and  M. 
B.  Hottel,  for  appellee. 
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LoTZ,  J. — ^This  action  was  bcwed  upon  a  promissory 
note  filed  by  the  appellee  as  a  claim  against  the  estate 
of  appellant's  decedent.  The  note  bore  date  of  Febru- 
ary 27,  1889,  and  was  due  in  sixteen  months  after  date. 

The  claim  was  rejected  and  transferred  to  the  issue 
docket  for  trial.  No  formal  answer  was  filed,  but  the 
appellant  relied  upon  the  defense  as  allowed  by  the  stat- 
ute. A  trial  by  jury  resulted  in  a  verdict  for  appellee 
in  the  sum  of  $2,297.80,  upon  which  final  judgment 
was  rendered. 

The  appellant  sought  to  defeat  the  claim  on  the  ground 
(1)  that  the  note  was  a  forgery;  (2)  that  it  was  without 
any  consideration,  and  gave  evidence  which  tended  to 
support  these  defenses. 

A  motion  for  a  new  trial  was  overruled.  This  ruling 
is  the  only  error  assigned  in  this  court.  It  is  first  insisted 
that  the  verdict  is  not  sustained  by  the  evidence.  We 
have  examined  the  evidence  and  find  it  conflicting  on 
many  of  the  material  points.  This  court  will  not  weigh 
it  under  such  circumstances.  The  next  cause  for  a  new 
trial  discussed  by  counsel  is  in  the  words:  '*(5)  The 
court  erred  in  refusing  to  submit  to  the  jury  and  to  re- 
quire the  jury  to  answer  and  return  with  their  general 
verdict  interrogatories  numbered  one,  two  and  three,  as 
propounded  and  requested  by  said  defendant."  The 
interrogatories  asked  and  refused  by  the  court  are  as 
follows: 

*'(!)  Was  the  note  in  suit  executed  by  Edmund  W. 
Martin,  the  deceased? 

"(2)  If  you  answer  the  foregoing  interrogatory  in 
the  affirmative,  was  said  note  intended  by  said  Edmund 
W.  Martin  as  a  gift  to  the  plaintiff? 

"(3)  If  you  answer  the  first  interrogative  in  the  af- 
firmative, state  whether  the  note  in  suit  was  executed 
by  Edmund  W.  Martin,  deceased,  and  received  by  plaintiff 
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as  a  gift  from  Edmund  W.  Martin,  deceased,  to  be  paid 
out  of  the  estate  of  Edmund  W.  Martin  after  his  death." 

By  section  555,  R.  S.  1894  (section 546,  R.  S.  1881), 
it  is  provided  that  in  all  cases  when  requested  by  either 
party  the  court  shall  require  the  jury,  if  it  return  a  gen- 
eral verdict,  to  find  specially  upon  particular  questions 
of  fact,  to  be  stated  in  writing.  By  "particular  ques- 
tions of  fact"  something  less  than  an  issue  in  the  case  is 
intended.  These  particular  facts  should  be  pertinent  to, 
and  involved  in,  the  issues,  and.  such  as  are  impliedly 
covered  by  the  general  verdict.  The  purpose  of  such 
special  findings  is  to  test  the  correctness  of  the  general 
verdict.  Manning  v.  Gasharie,  27  Ind.  399  (409); 
Blach^  V.  Slown,  114  Ind.  322. 

It  may  be  conceded  that  in  a  proper  case  it  is  the  duty 
of  the  trial  court  to  submit  interrogatories  to  the  jury, 
and  that  a  refusal  so  to  do  is  reversible  error.  Clegg  v. 
Waterbury,  88  Ind.  21;  Campbell  v.  Frankem,  65  Ind. 
591;  Miller,  Admr.,  v.  Wldte  River  School  Tp.,  101  Ind. 
503. 

But  if  the  interrogatories  requested  will  be  suflBciently 
answered  by  the  general  verdict,  it  is  not  error  to  refuse 
them.     Uhl  v.  Harvey,  78  Ind.  26  (29). 

A  general  verdict  covers  all  the  issues  in  the  case. 
The  issues  in  this  case  were,  first,  the  execution  of  the 
note,  and  the  execution  included  delivery  to  the  payee. 
The  burden  of  establishing  this  issue  rested  upon  the 
claimant.     Ruddell  v.  Tyner,  Admr.j  87  Ind.  529. 

This  issue  included  the  question  of  forgery  raised  by 
the  defendant. 

The  second  issue  was  want  of  consideration. 

The  note  itself  contained  these  words,  '*I  promise  to 
pay."  These  words  of  themselves  imported  a  consider- 
ation. The  burden  of  establishing  want  of  considera- 
tion rested  upon  the  appellant.     Going  back  to  the  time 
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when  the  interrogatories  were  presented  in  the  trial  court, 
the  appellant  realizing  that  a  general  verdict  might  be 
rendered  against  him,  endeavored  to  test  its  correctness 
by  interrogatories.  A  general  verdict  for  the  defendant 
would  mean  either  that  the  note  was  not  executed,  or,  if 
executed,  that  it  was  without  consideration.  A  general 
verdict  for  the  plaintiff  would  mean  that  the  deceased 
did  execute  the  note  upon  a  valid  consideration. 

The  first  interrogatory  inquired  for  a  fact  upon  which 
the  right  of  recovery  depended.  It  was  fully  covered 
by,  and  would  be  answered  by  the  general  verdict.  Uhl 
V.  Harvey,  supra. 

It  is,  however,  insisted  that  it  is  but  preliminary  to 
the  other  interrogatories;  that  it  is  necessary  in  order  to 
form  a  basis  for  propounding  them,  and  that  it  would  be 
an  extremely  technical  holding  to  exclude  it  under  such 
circumstances.  We  are  inclined  to  agree  with  this  con- 
tention. But  are  the  other  interrogatories  proper?  In- 
terrogatory number  two  inquires  whether  or  not  the  note 
was  intended  as  a  gift  by  the  maker.  A  promissory  note 
is  but  a  promise  to  pay  money  in  the  future,  and  if  exe* 
cuted  purely  as  a  gift  it  is  without  consideration.  It  is 
then  but  a  promise  to  make  a  gift  and  the  gift  is  not 
completed  until  the  note  is  paid. 

While  it  is  executory  the  promisor  has  the  right  to 
repent,  reconsider  and  withdraw  his  promise.  West  v. 
CavinSj  Exr,,  74  Ind.  265;  Johnston  v.  Griest,  85  Ind.  503; 
Oammon,  etc..  Seminary  v.  Bobbins,  128  Ind.  85  (93).  As 
such  a  note  is  without  consideration  and  incapable  of 
enforcement  and  may  be  revoked  at  any  time  before 
payment,  the  death  of  the  maker  works  a  revocation. 
This  interrogatory  asked  for  a  fact  within  the  issues  not 
covered  by  the  general  verdict.  It  was  a  proper  inter- 
rogatory and  should  have  been  given.  If  it  should  be 
answered  in  the  affirmative,  that  answer  would  put  an 


NOVEMBER  TERM,  1894.  169 

McOalloagh,  Administrator,  v.  Martin. 

end  to  the  controversy;  the  note  being  a  gift  could  not 
be  enforced.  If  it  should  be  answered  in  the  negative 
there  would  be  no  necessity  for  any  further  inquiry  upon 
the  subject  of  a  gift.  If  it  should  be  determined  that 
the  note  was  not  a  gift  the  time  when  it  should  be  paid 
whether  before  or  after  the  death  of  the  maker  was 
wholly  immaterial.  Interrogatory  number  three  was 
I  therefore  improper  because  every  fact  bearing  upon  the 

subject  of  a  gift  and  necessary  for  the  determination  of 
!  this  phase  of  the  case  was  included  in  and  covered  by 

interrogatory  number  two. 

i  But  it  was  improper  for  another  reason.     It  calls  for 

facts  which  relate  to  a  change  in  the  terms  of  the  note 

or  contract  itself.     A  reformation  or  change  in  the  terms 

of  the  note  could  only  be  obtained  by  asking  affirmative 

relief  and  this  the  appellant  must  have  specially  pleaded 

by  way  of  counter-claim.     The  note  by  its  terms  was 

due  and  payable  in  sixteen  months  after  its  date.     No 

evidence  was  legitimately  admissible  under  the  issues 

I  that  would  vary  its  terms  and  make  it  payable  after  the 

I  death  or  out  of  the  estate  of  the  maker,  nor  was  there 

^  any  evidence  given  tending  to  show  such  facts.     This 

I  interrogatory  was  clearly  improper.    The  first  and  second 

were  proper  and  the  third  improper. 

In  the  motion  for  a  new  trial  the  refusal  to  give  the 
three  interrogatories  is  included  in  one  joint  assignment. 
It  has  become  the  established  practice  in  this  State  that 
where  error  is  sought  to  be  predicated  upon  the  wrong- 
ful action  of  a  court,  the  wrongful  action  must  be 
distinctly  pointed  out  and  separated  from  any  rightful 
action.  If  the  wrongful  action  be  joined  with  the  right- 
ful action  the  assignment  of  error  will  be  insufficient  to 
present  any  question  as  to  the  sufficiency  of  the  ruling 
of  the  court.  This  is  upon  the  theory  that  an  assignment 
is  an  entirety,  and  if  good  in  one  respect  it  is  not  avail- 
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able  to  secure  a  new  trial  or  a  reversal.  This  applies  to 
rulings  on  demurrers  to  instructions  given  or  refused, 
and  to  assignments  of  error  in  the  Appellate  Court.  We 
know  of  no  reason  why  the  same  rule  should  not  prevail 
with  reference  to  interrogatories.  The  fifth  cause  for  a 
new  trial  was  not  well  assigned. 

It  is  also  insisted  that  the  court  erred  in  giving  on  its 
own  motion  certain  instructions  and  in  refusing  to  give 
certain  ones  asked  by  appellant.  We  have  examined  all 
with  care,  and  think  the  instructions  given  by  the  court 
covered  all  the  essential  features  of  the  case,  and  were  as 
favorable  to  the  appellant  as  he  was  entitled  to  under  the 
evidence. 

We  find  no  reversible  error  in  the  record.  Judgment 
affirmed. 

Filed  Feb.  20, 1896. 


No.  1,601. 

Myers  et  al.  v.  Indianapolis  Union  Railway  Com- 
pany. 

Demand. — Street  Sprinkling  Assessment. — A  demand  is  not  a  pre- 
requisite to  an  action  for  the  collection  of  a  street  sprikling  assess- 
ment. 

From  the  Marion  Superior  Court. 

H,  J.  Everett,  for  appellants. 

A.  Baker  and  E.  Daniels,  for  appellee. 

Davis,  J. — ^This  was  an  action  by  appellants  against 
appellee  to  collect  a  street  sprinkling  assessment.  Sec- 
tions 3860,  3861  and  3862,  R.  S.  1894.  In  the  court  be- 
low a  demurrer  was  sustained  to  the  complaint.     The 
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contention  of  appellee  is  that  the  complaint  is  not  suffi- 
cient because  it  does  not  aver  a  demand  before  suit.  This 
presents  the  only  question  we  are  required  to  determine 
on  this  appeal. 

Section  3862,  supra,  is  in  part  as  follows:  ''The  du- 
ties of  the  department  of  finance  and  of  the  treasurer,  the 
rights  of  contractors,  and  the  liabilities  of  such  city  in 
relation  to  such  street  sprinkling  *  assessments  shall  be 
the  same  as  in  the  case  of  street  improvement  assess- 
ments. But  such  assessments  shall  be  payable  on  the 
first  Monday  in  November,  for  any  one  year,  in  the 
manner  that  street  improvement  assessments  are  paya- 
ble.'' 

Section  3848,  R.  S.  1894,  provides  that  the  board  of 
public  works  shall,  as  soon  as  any  contract  has  been  let 
for  the  improvement,  make  out  an  assessment  roll  and 
deliver  the  same  to  the  head  of  the  department  of  finance. 

Section  3849,  R.  S.  1894,  provides  that  whenever  the 
board  of  public  works  shall  approve  and  accept  the  en- 
tire work  under  any  contract,  and  allow  a  final  estimate 
therefor,  it  shall  be  the  duty  of  the  department  of  finance 
to  forthwith  deliver  to  the  treasurer  a  certified  copy  of 
the  assessment  roll. 

Section  3851,  R.  S.  1894,  relates  to  the  duty  of  the 
treasurer  in  making  the  collection. 

Section  3853,  R.  S.  1894,  provides  that  if  the  city  shall 
fail  to  collect  any  assessment  when  due,  then  the  person 
to  whom  is  due  and  owing  the  amount  of  such  unpaid 
assessment  for  the  performance  of  such  work  shall  have 
the  right  to  proceed  in  any  court  of  competent  jurisdic- 
tion to  foreclose  the  liens  or  unpaid  assessments,  recov- 
ering interest,  costs  and  a  reasonable  attorney's  fee.  In 
the  act  in  relation  to  the  collection  of  assessment  benefits 
in  condemnation  proceedings  it  is  provided  that  such  as- 
sessments of  benefits  shall  be  due  and  payable  from  the 
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time  of  the  delivery  of  the  assessment  duplicate  to  said 
treasurer.  In  such  cases  a  demand  is  necessary  before 
suit.     Section  3841,  R.  S.  1894. 

In  proceedings  for  the  condemnation  of  property,  no 
particular  day  in  the  year  is  specified  on  which  the 
assessments  of  benefits  shall  be  due  and  payable  to  the 
treasurer.  Such  assessments  are  due  and  payable  to  the 
treasurer  from  th€  time  of  the  delivery  of  the  assessment 
duplicate  to  the  treasurer. 

If  the  property  owner  does  not,  within  thirty  days 
after  the  allowance  of  the  final  estimate,  enter  into  an 
agreement  in  writing  to  pay  the  assessment  for  street 
improvements  in  installments,  the  entire  assessment  be- 
comes due.  Section  3850,  R.  S.  1894.  No  provision  is 
made  for  a  demand  before  suit.     Section  3853,  supra. 

Street  sprinkling  assessments  are  made  payable  on 
the  first  Monday  in  November,  in  the  manner  that  street 
assessments  are  payable.     Section  3862,  R.  S.  1894. 

If  the  law  does  not  read  into  the  statute  in  relation  to 
the  collection  of  assessments  for  street  improvements  a 
demand  as  a  necessary  condition  precedent  before  suit, 
there  is  no  reason  for  saying  that  the  law  reads  such  de- 
mand into  the  statute  for  the  collection  of  street-sprink- 
ling assessments. 

In  Sloan  v.  Faurot,  11  Ind.  App.  689,  Judge  Rein- 
hard  says:  *'It  is  proper  to  say,  however,  that  we  do 
not  regard  the  complaint  as  defective  for  failing  to  allege 
a  demand  upon  the  appellant  for  the  money  before  suit." 
That  was  an  action  to  collect  an  assessment  for  street 
improvement. 

Mechanics'  liens  are  created  by  statute.  The  laborer  or 
material  man  acquires  his  lien  by  filing  notice  thereof 
in  the  office  of  the  recorder.  A  demand  has  never  been 
held  a  necessary  condition  precedent  before  suit  to  fore- 
close the  lien. 
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When  liens  are  created  by  statute  there  is  strong  argu- 
ment to  support  the  proposition  that  according  to  the 
principles  of  natural  justice  the  law  should  regard  a 
demand  as  a  necessary  condition  precedent  before  suit 
to  forclose  the  lien^  including  costs  and  a  reasonable  at* 
torney's  fees. 

The  question  is,  however,  no  longer  an  open  one  in 
this  State. 

Judgment  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  complaint. 

FUed  Feb.  19, 1895. 


No.  1,272. 

The   Boabd  of  Commissioners  of  Miami  CJounty  v. 
Woodring  et  al. 

'EhBcnovm.'-PMieaticn  of  Stale  and  County  BaUots.^LxabUUy  oj 
County. — Amount  of. — Where  8tate  and  county  ballots  were  pub- 
lished under  the  direction  of  the  county  clerk,  the  printer,  if  not  en- 
titled to  measure  the  value  of  the  services  under  section  8087,  R.  8. 
1894,  is  at  least  entitled  to  measure  them  by  a  quantum  meruit, 

TiXADiVQ.—Antwer  to  Entire  Complaint^  When  Insufficient.^Right  to 
Recovery  in  Part. — If  an  answer  attempt  to  answer  and  defeat  a  re- 
covery on  the  entire  complaint,  it  will  be  insufficient  on  demurrer  if 
it  falls  short  of  such  purpose. 

8am B. — Answer  Denying ^  and  Confessing  and  Avoiding. — A  single  para- 
graph of  answer  can  not  perform  the  double  function  of  both  deny- 
ing and  confessing  and  avoiding  the  complaint. 

From  the  Miami  Circuit  Court. 

R.  P.  EiJUnger,  N.  N.  Antrim,  J.  N.  Tillett  and  C.  A. 
Cole,  for  appellant. 

W.  E.  Mowbray,  for  appellees. 

LoTZ,  J. — The  appellees,  plaintiffs  in  the  court  below> 
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alleged  in  their  complaint  that  they  were  the  owners  and 
proprietors  of  the  Peru  Evening  Journal,  a  daily  news- 
paper of  general  circulation,  printed  and  published  in 
Miami  county;  that  in  pursuance  with  the  order  and  di- 
rection of  the  clerk  of  the  Miami  Circuit  Court,  they 
published  in  the  columns  of  their  paper  the  State  and 
county  ballots  for  the  general  election  for  the  year  of 
1892;  that  their  "bill"  or  claim  for  such  services  is  due 
and  unpaid,  and  that  they  were  entitled  to  recover  thereon 
the  sum  of  $294.75. 

A  bill  of  particulars  is  set  out  and  made  an  exhibit  to 
the  complaint.  The  manner  in  which  the  publication 
was  made,  with  reference  to  the  size  and  form  of  the  bal- 
lots, the  size  and  kind  of  type  and  display  lines  used  is 
also  specifically  alleged,  and  fac  simile  copies  of  the  bal- 
lots published  are  made  exhibits.  It  is  also  alleged  that 
before  instituting  this  action  the  appellees  filed  their 
claim  for  allowance  before  the  board  of  commissioners; 
that  said  board  allowed  thereon  only  the  sum  of  $87.25, 
which  amount  the  appellees  refused  to  accept. 

A  demurrer  was  overruled  to  this  complaint,  and  this 
is  the  first  error  assigned. 

The  appellant  insists  that  the  complaint  proceeds  upon 
the  theory  that  the  plaintiffs  are  entitled  to  recover  under 
section  8087,  Burns  R.  S.  1894  (section  6011,  R.  S. 
1881);  that,  as  it  aflBrmatively  appears,  the  type  was  not 
set  and  the  publication  made  in  accordance  with  the  pro- 
visions of  that  section,  no  right  of  action  is  made  by  the 
complaint. 

The  publication  of  the  nominations  for  the  various  of- 
fices is  a  duty  required  of  the  clerk  of  the  court  by  the 
law.  It  is  a  publication  made  in  the  interest  of  the  peo- 
ple of  the  county.  The  county,  as  a  legal  subdivision  of 
the  State,  should  pay  for  the  services  performed  in  mak- 
ing the  publication. 
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The  complaint  in  this  case  gives  a  full  history  of  the 
transactions  in  making  the  publication.  It  is  shown 
that  it  was  done  under  the  direction  of  the  clerk,  and  the 
manner  in  which  it  was  done  is  fully  set  out.  The 
county  was  liable  to  pay  for  the  services  rendered. 

If  the  appellees  were  not  entitled  to  measure  the  value 
of  their  services  under  section  8087,  supra,  they  were  at 
least  entitled  to  measure  them  by  a  quantum  meruit ,  and 
by  either  rule  they  were  entitled  to  recover  something. 
Smith  V.  Board,  etc,,  6  Ind.  App.  153  (166). 

The  measure  of  damages  usually  can  not  be  determined 
upon  demurrer.  It  is  a  question  which  arises  upon  the 
trial,  and  must  be  there  determined  by  the  court,  upon 
the  facts  presented.  There  was  no  error  in  overruling 
the  demurrer  to  the  complaint. 

The  appellant  filed  a  single  paragraph  of  answer.  The 
record  shows  that  the  appellees  demurred  to  the  second 
paragraph  of  answer  for  want  of  facts.  The  record  fur- 
ther discloses  that  the  court  sustained  the  appellees'  de- 
murrer to  the  first  paragraph  of  answer,  and  on  failure 
of  the  appellant  to  plead  further,  rendered  judgment 
against  it  for  the  full  amount  demanded  by  the  com- 
plaint. 

The  further  assignment  of  error  is  that  the  court  erred 
in  sustaining  the  demurrer  of  appellees  to  the  first  para- 
graph of  appellant's  answer.  Aside  from  the  confusion 
in  the  record,  and  aside  from  the  fact  that  there  was  no 
demurrer  to  the  first  paragraph  of  the  answer,  this  court 
will  not  reverse  if  the  judgment  rendered  was  right,  or 
the  only  one  that  could  have  been  properly  rendered,  as 
shown  by  the  record.  This  brings  in  review  the  suf- 
ficiency of  the  answer.  If  it  was  bad,  no  defense  was 
interposed,  and  the  judgment  can  not  be  reversed. 

The  answer  is  a  special  one,  the  material  parts  of 
which  are  in  these  words:     ''But  defendant  says  that 
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plaintiffs  should  not  recover  on  their  said  claim  herein 
for  the  following  reasons,  to  wit,  that  the  said  advertise- 
ment did  not  comply  with  legal  requirements  for  official 
advertising,  as  specified  by  section  6011,  of  the  Revised 
Statutes  of  1881,  in  this,  to  wit,  that  said  advertisement 
is  not  set  in  solid  reading  type  of  the  same  size  as  that 
in  which  the  body  of  the  ordinary  business  advertising 
of  said  paper  is  set;  that  the  space  of  said  advertisement 
is  increased  by  the  devices  at  the  head  of  the  same;  that 
said  advertisement  contains  more  than  two  display  lines, 
to  wit,  thirty-eight  display  lines;  that  said  advertise- 
ment is  so  leaded  that  each  line  thereof  occupies  as  much 
space  as  four  lines  would  occupy  if  set  in  solid  reading 
type,  as  aforesaid.  Wherefore,  defendant  says  that 
[plaintiffs]  are  not  entitled  to  recover  for  the  same  at 
the  rate  fixed  for  legal  advertising  in  said  section  6011, 
but  only  f*or  the  reasonable  value  of  the  same:  And  de- 
fendant further  says  that  [the]  advertising  was  and  is 
worth  not  to  exceed  the  said  sum  of  eighty-seven  and 
-f^  dollars,  as  allowed  to  plaintiffs  for  the  same  as  in 
their  complaint  alleged." 

The  purpose  of  a  complaint  in  an  action  at  law  is  to 
state  the  facts  from  which  the  legal  right  to  a  recovery 
arises,  and  the  purpose  of  an  answer  is  to  defeat  this 
right.*  If  the  answer  falls  short  of  this  purpose  it  is  in- 
sufficient. It  is  true  that  an  answer  may  be  directed  to 
a  portion  of  the  complaint  or  paragraph,  and  thus  con- 
stitute a  partial  answer,  but  the  answer  under  consider- 
ation attempts  to  answer  the  entire  complaint.  There  is 
no  offer  to  confess  judgment  as  to  a  part  of  the  plaintiff's 
demand.  An  answer  and  the  purposes  which  it  seeks  to 
accomplish  should  be  treated  as  an  entirety.  It  may 
confess  and  avoid  a  part  of  the  recovery  demanded  and 
deny  the  remainder,  and  thus  constitute  a  complete  an- 
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swer.  Queen  Ins.  Co.,  etc.,  v.  Hudnut  Co.,  8Ind.  App. 
22;  Colglazier,  Admr:,  v.  Colglazier,  117  Ind.  460. 

But  it  can  not  confess  and  avoid  the  whole  and  also 
deny  the  whole.  In  other  words  a  single  paragraph  of 
answer  can  not  perform  the  double  function  of  both  de- 
nying and  confessing  and  avoiding  the  complaint.  Racer 
V.  Slate,  for  Use,  131  Ind.  393  (401);  Nysewander  v.  Low-, 
man,  124  Ind.  584  (590);  Coble  y.  Eltzroth,  125  Ind.  429. 

The  appellant's  answer  is  defective  because  it  does  not 
entirely  defeat  a  recovery.  In  fact  the  right  to  recover 
a  part  of  the  demand  is  admitted.  It  is,  therefore,  not 
a  good  answer  to  the  whole  complaint,  and  there  was  no 
error  in  sustaining  the  demurrer  to  it.  Whether  or  not 
the  judgment  was  rendered  for  too  much  we  can  not 
properly  determine  from  the  record  before  us.  There 
was  no  trial  of  fact,  nor  was  there  any  motion  to  modify. 
As  to  the  measure  of  damages  in  such  cases,  see  Holmes 
V.  Board,  etc.,  10  Ind.  App.  195. 

The  answer  being  insufficient  we  can  not  reverse  the 
case,  even  though  there  was  no  demurrer  to  it. 

Judgment  affirmed. 

FUed  March  20,  1895. 


No.  1,368. 

Hammond  v.  Bookwalteb  bt  al. 

Instbuctions  to  Juby. — Test  of  Correctness.— The  test  to  be  applied  in 
determining  the  correctness  of  an  instruction  is  not  whether  it 
states  the  law  correctly,  but  does  it  state  the  law  correctly  as  ap- 
plied to  the  eyidence  and  the  facts  under  the  issues. 

Agency. — Broker. — Real  Estate, — Agent  Interested  as  Purchaser. —  When 
Entitled  to  Commissum.—lt  one  employ  a  Arm  of  real  estate  brokers 
to  procore  a  purchaser  for  certain  real  estate,  and  the  brokers  pro- 
VoL.  12—12 
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cure  a  sale  thereof  to  a  syndicate  of  which  one  of  the  brokers  is  a 
member,  the  brokers  can  not  collect  commission  for  sach  sale  anleas 
it  is  made  to  appear  that  the  principal,  knowing  the  interest  of  one 
of  sach  brokers  (his  agent)  in  the  syndicate  purchasing  the  prop- 
erty, specially  undertook  and  agreed  to  compensate  them  for  mak- 
ing the  sale. 
Samb.— i2u2«  Where  AgenVs  Interest  Conflicts  With  His  PrincipaVa. — 
Burden  of  Proof. — Where  it  appears  that  the  interests  of  the  agent 
and  those  of  his  principal  conflict,  the  courts  will  subject  the  acts  of 
the  agent  to  the  closest  scrutiny  and  infer  that  he  acted  corruptly 
and  from  self-interest  in  all  cases  of  doubt,  thus  casting  upon  the 
agent  the  burden  of  proving  the  good  faith  and  honesty  of  the  trans- 
action, and  it  will  not  suffice  to  show  that  the  principal  has  received 
all  that  he  directed  the  agent  to  ask,  or  that  the  amount  received 
was  all  that  could  have  been  obtained  from  a  stranger ;  for  the 
agent  can  not  act  in  the  dual  relation  of  both  agent  and  principal. 

From  the  Marion  Superior  Court. 

D.  W.  Howe,  C.  F.  CoiJin,  J.  0.  Spahr  and  /.  H. 
Kingsbury,  for  appellant. 

W.  N.  Harding^  A.  R.  Hovey  and  C.  M.  Cooper,  for 
appellees. 

Ross,  C.  J. — This  action  was  brought  by  the  appellees 
against  the  appellant  to  recover  commissions  for  the 
sale  of  real  estate. 

The  appellant's  assignment  of  errors  simply  calls  in 
question  the  ruling  of  the  court  below  in  overruling  his 
motion  for  a  new  trial,  under  which  motion  the  only 
questions  urged  for  the  reversal  of  the  judgment  of  the 
court  below  arise  on  the  refusal  of  the  court  to  give  in- 
structions numbered  one  and  two  of  those  asked  by  ap- 
pellant, and  on  the  giving  by  the  court  of  its  own  motion 
over  the  objections  of  the  appellant,  of  instructions  num- 
bered three  and  four  of  those  given. 

Instruction  number  three  of  those  given  by  the  court 
is  as  follows: 

"If  you  find  from  a  fair  preponderance  of  the  evi- 
dence that  at  the  time  described  in  the  complaint,  the 
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plaintififs  were  real  estate  brokers  and  agents,  doing  a 
general  business  in  the  city  of  Indianapolis,  and  that 
the  defendant  employed  them  to  sell  for  him  the  real 
estate  described  in  the  complaint,  or  to  find  a  purchaser 
for  the  same;  and  you  further  find  from  a  fair  prepond- 
erance of  the  evidence  that  they  procured  a  purchaser 
acceptable  to  the  defendant,  and  that  he  sold  said  prop- 
erty to  the  person  so  obtained  for  him  by  the  plaintiffs, 
then  your  finding  should  be  for  the  plaintiffs;  or,  if  you 
find  from  a  fair  preponderance  of  the  evidence,  that  the 
defendant  agreed  to  pay  them  the  sum  described  in  the 
first  paragraph  of  complaint  for  the  procuring  of  a  pur- 
chaser for  said  real  estate,  then  your  finding  should  be 
for  the  plaintiffs,  with  interest  at  the  rate  of  six  per 
cent,  per  annum  from  demand  thereof.*' 

The  objection  urged  to  this  instruction  is  that  it  is  not 
applicable  to  the  evidence;  that  it  is  based  on  a  state  of 
facts  at  variance  with  the  theory  of  the  complaint,  hence, 
naturally  tended  to  confuse  and  mislead  the  jury. 

An  instruction  may  often  state  the  law  accurately,  as 
a  mere  abstract  legal  proposition,  and  yet  be  inappli- 
cable to  the  evidence  admitted  under  the  issues  in  the 
case.  The  test  to  be  applied,  therefore,  in  determining 
the  correctness  of  an  instruction  is  not  whether  it  states 
the  law  correctly,  but  does  it  state  the  law  correctly  as 
applicable  to  the  evidence  and  facts  under  the  issues.  It 
is,  therefore,  the  duty  of  the  court  to  give  to  the  jury 
only  such  instructions  as  are  applicable  to  the  evidence 
admissible  under  the  issues,  and  to  see  that  they  are 
couched  in  such  language  as  that  they  may  not  be  mis- 
understood by  the  jury  in  applying  the  law  to  the  facts  as 
they  may  find  them  from  the  evidence. 

The  instruction  above  set  out  is  not  subject  to  the 
criticism  urged  against  it  by  appellant's  counsel. 

Instruction  number  four  reads  as  follows: 
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''If  under  my  previous  instructions,  you  find  that  the 
plaintiffs  were  acting  as  the  defendant's  agents  for  the 
sale  of  the  real  estate  described  in  the  complaint,  and 
that  as  such  agents  they  procured  one  Benjamin  C. 
Wheat  to  become  the  purchaser  of  said  real  estate;  and 
if  you  further  find  from  a  fair  preponderance  of  the  evi- 
dence that  he  purchased  said  real  estate  in  trust  for  either 
of  said  plaintiffs,  then  it  will  be  your  duty  to  inquire 
whether  the  fact  that  one  of  the  plaintiffs  composed  one 
of  the  persons  in  said  syndicate  was  fully  understood 
by  the  defendant,  and  whether  all  the  facts  and  circum- 
stances were  revealed  to  him  by  the  plaintiffs,  and  after 
such  full  knowledge  of  all  the  circumstances  and  facts, 
he  deliberately  and  freely  ratified  the  act  of  his  agent; 
if  you  find  from  a  fair  preponderance  of  the  evidence 
that  the  plaintiffs  were  the  defendant's  agents  for  the 
sale  of  said  property,  and  if  you  find  he  did  so  ratify 
said  sale  under  the  circumstances  as  stated  above,  then 
the  fact  that  one  of  the  plaintiffs'  firm  was  a  shareholder 
in  said  syndicate  to  purchase  said  real  estate,  would  not 
of  itself  defeat  the  plaintiffs'  right  to  recover  in  this 
cause." 

And  instruction  number  two,  which  the  appellant 
asked  to  be  given,  but  was  refused,  is  as  follows: 

'The  plaintiffs  claim,  in  substance,  that  they  were 
acting  as  defendant's  agents  for  the  sale  of  certain  of  his 
real  property,  and  that,  as  such  agents,  they  procured 
one  Benjamin  C.  Wheat  to  become  the  purchaser  of  such 
real  estate.  If  you  find  that  Wheat  purchased  such  real 
estate  in  trust  for  a  syndicate,  composed  of  several  per- 
sons, including  either  of  the  plaintiffs,  then  you  should 
find  for  the  defendant." 

Counsel  for  appellant  contend  that  "taken  together, 
the  above  instruction  refused  and  instruction  number 
four  given,  raise  the  question  whether  a  real  estate  agent 
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employed  to  sell  his  principars  property  can  himself  be- 
come the  purchaser  of  said  property,  ei;6n  with  the  knowl- 
edge and  consent  of  the  owner,  and  recover  a  commission, 
in  the  absence  of  a  new  and  special  agreement  for  a  com- 
mission, made  at  or  after  the  time  said  agent  presents 
himself  as  such  purchaser?  or  at  least  an  agreement 
made  with  special  reference  to  the  fact  that  in  case  the 
agent  should  purchase  the  property,  he  was  to  recover 
his  commission  as  though  the  sale  was  made  to  a  third 
party?" 

The  policy  of  the  law  is  to  exact  from  an  agent  the 
strictest  integrity  with  reference  to  the  duty  owing  from 
him  to  his  employer.  The  rule,  therefore,  that  prohibits 
the  agent  from  representing  interests  antagonistic  to  those 
of  his  principal,  stands  upon  the  great  moral  obligation 
that  one  employed  by  another  shall  be  honest  in  the  per- 
formance of  his  duty  to  his  employer,  and  not  let  self- 
interest  conflict  with  his  integrity. 

In  the  case  of  Simonda  v.  Hoover,  35  Ind.  412,  where 
the  question  presented  was  whether  or  not  Simonds,  who 
was  employed  by  one  Zellers  to  sell  real  estate  for  him, 
in  making  a  sale  to  or  exchange  thereof  with  Hoover, 
could  recover  a  commission  from  Hoover,  who  had  also 
employed  him  to  make  a  sale  of  his  property.  Pettit, 
J.,  speaking  for  the  court,  says:  "Law  and  morals 
(which  are  the  same)  alike  forbid  that  a  man  shall  be 
the  agent  of  two  persons  and  receive  pay  from  both  in 
the  transaction  of  business  between  them,  where  their 
interests  are  antagonistic.  He  can  not,  or  at  least  he  is 
not  likely  to,  discharge  his  duty  with  fidelity  to  both." 

"The  law  does  not  allow  a  man  to  assume  relations  so 
essentially  inconsistent  and  repugnant  to  each  other. 
The  duty  of  an  agent  for  a  vendor  is  to  sell  the  property 
at  the  highest  price;    of  the  agent  of  the  purchaser,  to 
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buy  it  for  the  lowest."  Famsworthy.  Hemmer^  1  Allen, 
494. 

How  much  more  forcible  the  inhibition  if  the  agent's 
own  interests  and  those  of  his  principal  are  opposed  to 
each  other.  While  the  sense  of  duty  might  prevail  over 
the  motives  of  self-interest,  the  probability  in  many 
cases,  and  the  danger  in  all  cases,  is  that  the  dictates  of 
self-interest  will  exercise  a  predominant  influence,  and 
supersede  that  of  duty. 

The  rule  is,  therefore,  a  salutary  one  that  forbids  a 
person,  who  undertakes  to  act  for  another  in  a  matter, 
from  acting  for  himself  with  reference  to  the  same  mat- 
ter. For,  it  is  the  aim  of  the  law  not  only  to  ferret  out 
and  rectify  the  possible  wrong  which  the  agent  may  have 
committed  against  his  principal,  but,  as  far  as  possi- 
ble, to  throw  around  those  acting  in  the  capacity  of 
agents  such  a  bulwark  of  restraint  as  will  remove  all 
possible  temptation.  Michoud  v.  Girod,  45  U.  S.  502 
(554),  and  cases  cited;  Dutton,  Admx.,  v.  WiUner,  52 
N.  Y.  312;  Porter  v.  Woodruff,  36  N.  J.  Eq.l74. 

And  it  may  be  said  that  in  any  case,  where  it  appears 
that  the  interests  of  the  agent  and  those  of  his  principal 
conflict,  the  courts  will  subject  the  acts  of  the  former  to  the 
closest  scrutiny  and  infer  that  he  acted  corruptly  and  from 
a  self-interest  in  all  cases  of  doubt,  thus  casting  upon  the 
agent  the  burden  of  proving  the  good  faith  and  honesty 
of  the  transaction.  And  it  will  not  suffice  simply  to 
show  that  the  principal  has  received  all  that  he  directed 
the  agent  to  ask,  or  that  the  amount  received  was  all 
that  could  have  been  procured  from  a  stranger,  for  here, 
again,  the  rule  applies  that  the  agent  can  not  act  in  the 
transaction  in  the  dual  position  of  both  agent  and  prin- 
cipal. 

The  law,  while  it  forbids  the  agent  while  acting  as 
such  from  taking  advantage  of  his  principal  by  reason 
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of  his  position,  does  not  forbid  him  from  making  a  pur- 
chase direct  from  the  principal,  of  the  thing  he  is  em- 
ployed to  sell,  provided  there  is  no  concealment  of  the 
truth  or  fraud  practiced.  ''If  the  agent  buys  directly 
from  the  principal,  there  is  in  one  sense  no  relation  of 
principal  and  agent  existing  between  them  in  the  negoti- 
ation, but  they  are  both  principals  in  the  transaction; 
yet  the  law  is  so  zealous  of  the  rights  of  his  former 
principal,  that  it  requires  the  agent,  before  changing  his 
position  to  that  of  principal  in  any  negotiation  in  respect 
to  that  which  has  been  the  subject  of  the  agency,  to  first 
put  his  principal  on  equal  terms  with  himself  by 
acquainting  him  with  all  that  he  has  himself  learned 
with  regard  to  the  property,  including  any  facts  or  cir- 
cumstances which  could  be  supposed  to  influence  the 
judgment  of  the  principal  in  the  transaction.  In  other 
words,  the  agent  must  acquit  himself  of  all  duties  and 
obligations  resulting  from  the  former  relation,  so  that 
he  shall  in  the  negotiation  possess  no  advantage  over 
the  owner  in  consequence  of  that  relation  having  existed, 
and  the  burden  of  proof  is  upon  him  to  vindicate  his 
fairness  in  the  transaction.  But  this  condition  being 
fulfilled,  there  is  nothing  then  to  prevent  the  parties 
dealing  with  regard  to  the  property  in  the  same  manner 
as  if  the  relation  of  principal  and  agent  never  existed 
between  them."  Rapalje  on  Real  Estate  Brokers,  p.  45, 
par.  26. 

We  recognize  the  strictness  with  which  the  courts  uni- 
formly hold  to  the  rule  of  forbiddance  above  announced 
and  fully  concur  therein,  believing  it  to  be  founded  not 
only  upon  considerations  of  policy,  but  upon  the  plain- 
est principles  of  justice  and  equity. 

Under  the  evidence  in  this  case,  which,  to  say  the 
least,  is  far  from  convincing  upon  the  question  of  the 
employment  of  the  appellees  by  the  appellant  as  his 
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agent  to  sell  his  property,  we  would  be  overruling  the 
well  settled  rule  above  stated  if  we  were  to  hold  that  the 
appellee^  were  entitled  to  a  commissioa  for  making  a 
sale  to  themselves,  and  it  does  not  alter  the  case  that 
only  one  of  the  appellees  was  interested  in  the  purchase. 
That  he  was  interested  is  sufficient  to  invoke  the  appli- 
cation of  the  rule,  unless  it  is  also  made  to  appear  that 
the  appellant,  knowing  the  interest  of  the  appellee 
Bookwalter  in  the  syndicate  purchasing  the  property, 
specially  undertook  and  agreed  to  compensate  appellees 
for  making  the  sale.  In  other  words,  the  relation  of 
principal  and  agent  ceased  to  exist,  if  it  in  fact  did  ex- 
ist, as  soon  as  appellee  Bookwalter  became  the  pur- 
chaser. When  the  agency  was  terminated  his  duties 
toward  the  appellant  ceased,  and  the  latter  was  no  longer 
bound  by  his  acts. 

Counsel  for  appellee  have  cited  many  cases  in  which 
the  courts  have  held  that  a  party  may  represent  both 
principals  in  a  transaction  and  collect  a  commission 
from  each.  In  all  of  those  cases,  however,  it  clearly  ap- 
peared that  the  principals  knew  that  the  agent  repre- 
sented both,  and  yet  each  consented  that  he  might  act 
for  the  other  in  that  capacity.  In  no  case  cited  has  it 
been  decided  that  when  the  agent  himself  became  the 
purchaser  and  the  only  promise  or  agreement  made  by 
the  principal  to  pay  the  agent  for  making  the  sale  was 
that  made  when  he  was  originally  employed  to  find 
a  purchaser,  the  agent  could  collect  a  commission  for 
making  the  sale.  When  the  relation  of  principal  and 
agent  between  appellant  and  the  appellees  ceased,  which 
it  did  when  the  appellee  Bookwalter  became  the  pur- 
chaser, it  required  a  new  contract  between  them  from 
that  originally  entered  into  to  enable  the  appellees  to 
occupy  the  dual  positions  of  principals  and  agent. 

The  fourth  instruction  wholly  ignores  the  necessity  for 
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a  new  contract  between  the  parties,  but  proceeds  upon 
the  theory  that  if  the  appellant  knew  that  Bookwalter 
was  the  purchaser,  and  he  consummated  the  sale  and 
knew  all  the  facts  and  circumstances,  he  is  liable  to  ap- 
pellees for  their  commission.  As  already  stated,  that  is 
not  the  law,  and  we  do  not  feel  called  upon  to  depart 
from  the  rule  so  well  established. 

The  court,  therefore,  erred  in  giving  the  fourth  in- 
struction, for  which  reason  the  judgment  will  be  re- 
versed, with  instructions  to  sustain  appellant's  motion 
for  a  new  trial. 

FUed  Feb.  7, 1895. 


No.  1,422. 
South  Bend  Manufacturing  Company  v.  Liphart. 

I  NsGLiGENCB. — ToH  Feosors,  When  Jointly  and  Severally  Liable, — Action 

j  Against  One  Tort  Feasor, — Damages  Not  Apportionable, — Parties. — 

Where  two  separate  and  distinct  causes  unite  in  producing  an  in- 
jury and  it  is  impossible  to  apportion  the  damages  between  the 
i  separate  tort  feasors  each  tort  feasor  is  jointly  and  severally  liable 

I  for  the  whole  injury,  nor  will  the  fact  that  the  plaintiff  has  insti- 

tuted his  suit  against  one  tort  feasor  only,  avail  the  defendant  in  de- 
feating a  recovery.  The  term  theory,  as  applied  to  pleadings,  de- 
fined. 

From  the  St.  Joseph  Circuit  Court. 

L,  Hvbhard  and  A,  Anderson^  for  appellant. 

R.  0.  Hawkins  and  A,  L,  Brick,  for  appellee. 

LoTZ,  J. — ^The  appellant  was  plaintiff  and  the  appel- 
lee defendant  in  the  court  below. 

The  substantial  averments  of  the  complaint  are  that 
the  South  Bend  Manufacturing  Company  is  a  corpora- 
tion organized  for  the  purpose  and  authorized  to  build  a 
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dam  across  the  St.  Joseph  river,  to  create  water  power 
to  be  used .  for  manufacturing  and  other  purposes.  It 
constructed  a  dam  and  excavated  a  race,  or  waterway, 
along  the  southwest  bank  of  the  river,  one-fourth  of  a 
mile  in  length,  running  down  the  stream  parallel  with 
and  about  fifty  feet  from  the  edge  of  the  river.  On  the 
bank,  between  the  river  and  the  race,  lots  were  laid  out 
and  sold  to  parties  desirous  of  using  the  water  power 
created  by  the  dam  and  race.  Every  person  using  the 
power  was  required  to  be  a  stockholder  in  the  corpora- 
tion, and  each  shareholder  was  entitled  to  use  water  in 
proportion  to  the  number  of  shares  of  stock  owned  by 
him.  The  defendant  was  the  owner  of  a  lot  between  the 
race  and  the  river,  and  was  a  stockholder  in  the  corpora- 
tion, and,  as  such,  was  entitled  to  use  water  for  propelling 
his  machinery  situate  on  his  lot.  To  obtain  the  power, 
the  defendant  was  required  to  construct  a  flume  and  tail 
race  from  the  main  race  to  the  river,  through  which  the 
water  flowed  upon  a  water-wheel  used  in  propelling  ma- 
chinery. It  was  the  duty  of  the  company  at  all  times 
to  keep  the  banks  of  the  race  in  good  order,  and  it  was 
the  duty  of  the  defendant  to  keep  his  flume,  wheel  pit 
and  aqueducts  in  a  safe  condition  and  in  good  order. 

It  is  averred  that  on  the  11th  day  of  April,  1893,  the 
defendant  carelessly  and  negligently  allowed  his  flume, 
wheel  pit,  and  appendages,  to  become  leaky,  and  his 
embankments  to  become  weak  and  insecure,  so  that 
through  his  negligence,  and  without  the  fault  of  the 
company,  the  waters  from  the  race  broke  out  through 
and  along  the  bottom  and  sides  of  the  defendant's  flume 
and  wheel  pit  and  caused  the  banks  of  said  race  to  be 
washed  out  and  thereby  impaired  the  plaintiff's  water 
power  and  privileges;  that  the  defendant  refused  to 
repair  the  break  in  said  bank,  and  plaintiff  was  com- 
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pelled  to  repair  the  same  at  a  cost  of  $925.26,  for  which 
amount  it  prayed  judgment. 

The  defendant  filed  an  answer  in  general  denial  and  a 
counterclaim  in  which  it  is  averred  that  a  break  in  the 
bank  of  the  race  did  occur,  but  through  no  fault  of  the 
defendant;  that  he  was  only  a  stockholder  and  not  an 
officer  in  said  company;  that  his  flume  and  appurte- 
nances were,  and  always  had  been,  in  good  repair;  that 
it  was  the  plaintift's  duty  to  watch  and  care  for  the  dam 
and  embankments  of  the  race,  and  to  regulate  the  flow 
and  height  of  the  water  in  the  race;  that  said  washout 
and  break  in  the  bank  was  caused  by  plaintiff's  neglect 
of  duty;  that  by  reason  of  said  break  the  defendant  was 
compelled  to  expend  $975  in  repairing  the  damages  done 
to  his  property,  for  which  he  asked  judgment. 

The  cause  was  submitted  to  a  jury  for  trial,  which  re- 
turned a  general  verdict  for  the  defendant,  upon  which 
judgment  was  rendered.  The  only  assignment  of  error 
is  the  overruling  the  motion  for  a  new  trial. 

Evidence  was  given  on  the  part  of  the  plaintiff  tend" 
ing  to  show  negligence  on  the  part  of  the  defendant  in 
failing  to  keep  up  and  maintain  his  flume,  and  that  this 
was  the  sole  cause  of  the  injury.  This  was  controverted 
by  the  defendant,  who  gave  evidence  tending  to  show 
that  the  washout  was  caused  by  the  plaintiff's  own  neg- 
ligence. It  was  also  an  admitted  fact  that  immediately 
northwest  of  the  property  of  the  defendant,  Stanfield,  An- 
derson &  Barth  owned  a  lot  on  which  was  a  factory  op- 
erated by  water  power  derived  from  the  plaintiff's  race, 
which  factory  was  controlled  by  Hodson,  Stanfield  & 
Company.  There  was  evidence  which  tended  to  show 
that  the  flume  of  Hodson,  Stanfield  &  Company  was 
leaky  and  out  of  repair,  and  that  the  washout  and  break 
in  the  bank  of  the  race  was  caused  solely  by  the  negli- 
gence of  Hodson,   Stanfield  &  Company  in  failing  to 
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properly  maintain  their  flume,  and  there  was  evidence 
which  tended  to  show  that  the  negligence  of  Hodson, 
Stanfield  &  Company  contributed  to  the  break  in  the 
bank  of  the  race.  In  this  condition  of  the  issues  and 
evidence  the  court  gave  to  the  jury  this  instruction. 

*'The  complaint  in  this  case  proceeds  upon  the  theory 
that  the  defendant's  negligence  was  the  sole  cause  of  the 
damages  complained  of;  hence,  if  you  find  from  the  evi- 
dence that  the  negligence  of  another,  a  third  party,  in- 
dependent and  in  no  way  connected  with  the  defendant, 
contributed  tp  the  damage  complained  of,  and  partici- 
pated in  causing  the  same,  then  the  defendant  is  not 
liable  in  this  action." 

The  giving  of  this  instruction  was  made  one  of  the 
causes  for  a  new  trial. 

It  is  true  that  a  pleading  must  proceed  upon  a  single 
definite  theory;  that  the  trial  must  be  had  and  judgment 
pronounced  upon  the  theory  indicated. 

The  terms  ''theory''  and  ''theories,''  as  used  in  plead- 
ing, relatetothebasisof  liability  or  the'grounds  of  defense. 
The  negligence  of  the  defendant  is  the  basis  of  the  liabil- 
ity sought  to  be  charged  against  him,  and  this  is  the 
theory  of  the  complaint.  It  is  a  single  and  definite 
theory.  It  is  true,  that  the  complaint  makes  no  mention 
of  the  negligence  or  liability  of  any  other  person  than 
that  of  the  defendant.  Arguing  from  this,  it  is  plausible 
to  say  that  the  defendant's  negligence  was  the  sole  cause 
of  the  injury.  This  would  be  a  still  more  definite  theory. 
We  have  then,  as  a  definite  theory,  that  the  defendant's 
negligence  caused  the  injury;  and  as  a  still  more  definite 
theory  that  the  defendant's  negligence  was  the  sole  cause 
of  the  injury.  Where  a  complaint  is  constructed  in  such 
a  manner  as  to  show  a  definite  liability,  that  is  a  suf- 
ficient compliance  with  the  rule.  The  rule  that  a  pleading 
must  proceed  upon  a  definite  theory  should  not  be  carried 
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to  that  degree  of  refinement  that  might  lead  to  absurdity 
or  defeat  the  ends  of  justice. 

The  general  rule  is  that  joint  tort  feasors  are  both 
jointly  and  severally  liable,  while  several  tort  feasors  are 
severally  liable  for  their  torts.  Westfield  Gas,  etc.,  Co. 
V.  Abemathy,  8  Ind.  App.  73. 

If  there  be  two  or  more  tortious  acts  committed  by 
different  persons  separate  as  to  time  and  place,  but  all 
producing  a  given  injury  the  tort  feasors  are  not  all 
jointly  liable,  but  each  is  only  liable  for  the  injury  pro- 
duced by  his  separate  act.  Chipman  v.  Palmer,  77  N. 
Y.  51;  Miller  v.  Highland  Ditch  Co,,  87  Cal.  430,  22 
Am.  St.  R.  254;  Gallagher  v.  Kemmerer,  144  Pa.  St.  509, 
27  Am.  St.  R.  673. 

But  if  a  public  nuisance  be  created  by  acts  of  commis- 
sion or  omission  all  persons  who  continue  the  nuisance 
or  in  any  way  become  responsible  for  it  are  jointly  and 
severally  liable  for  all  the  damages  which  are  the  direct 
and  immediate  consequences  of  it.  Simmons  v.  Everson, 
124  N.  Y.  319,  21  Am.  St.  R.  676;  Irvine  v.  Wood,bl 
N.  Y.  224. 

Whether  or  not  the  failure  to  keep  the  flumes  in  repair 
by  the  defendant  and  by  Hodson,  Stanfield  and  Company 
and  permitting  the  banks  to  wash  out  as  a  consequence 
thereof,  constituted  a  public  nuisance  under  section  2154, 
Burns  Rev.  1894  (section  2066,  R.  S.  1881),  we  need 
not  and  do  not  decide. 

The  duty  that  rested  upon  the  defendant  to  maintain 
his  flume  in  a  reasonably  safe  condition  was  his  separate 
duty,  and  the  omission  so  to  do  was  his  separate  tort. 
The  same  is  true  of  the  duty  and  omission  of  Hodson, 
Stanfield  and  Company.  Ordinarily,  there  would  be  no 
joint  liability  against  them  for  the  failure  to  perform 
their  separate  duties.  Intention,  purpose  and  concert 
of  action  is  usually  necessary  to  create  joint  liability  be- 
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tween  tort  feasors.  But  there  is  a  class  of  cases  in  which, 
although  the  negligent  acts  are  separate  and  distinct, 
they  are  concurrent  in  place  and  time  and  which  result 
in  producing  a  aingle  injury.  Here  the  negligence  of 
the  defendant  and  the  negligence  of  adjoining  lot  owners 
were  concurrent  as  to  time  and  place.  The  thing  that 
produced  the  injury  was  the  flow  of  the  water.  It  was 
one  mass  and  inseparable.  It  was  like  a  force  set  in 
motion  by  separate  causes.  Slater  v.  Mersercau,  64  N. 
Y.  138. 

It  would  be  impossible  to  apportion  the  damages  be* 
tween  the  two  acts  of  negligence  or  determine  the  amount 
produced  by  each.  The  case  is  analogous  to  that  of  an 
injury  produced  by  the  collision  of  two  railroad  trains 
under  different  ownership  and  management,  caused  by 
the  concurring  negligence  of  both  companies.  Each 
company  is  jointly  and  severally  liable  for  the  whole  in- 
jury. 

At  any  event  the  defendant  was  liable  for  the  injury 
h^  negligence  caused.  The  fact  that  the  negligence  of 
some  other  person  concurred  in  producing  the  injury 
will  not  screen  him  from  liability.  Nor  will  the  fact  that 
the  plaintiff  has  instituted  his  suit  against  one  tort  feasor 
only,  avail  the  defendant  in  defeating  a  recovery.  The 
instruction  given  was  erroneous. 

Judgment  reversed  with  instructions  to  sustain  the 
motion  for  a  new  trial. 

FUed  Feb.  19, 1895. 
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No.  1.454. 
Marion  School  Township  v.  Carpenter. 

Appkllats  Coubt  Pbacticb. — Objection  to  Evidence  not  Made  a  Ground 
for  New  Trial. — Objection  to  the  admission  of  evidence,  when  not 
made  a  ground  for  a  new  trial,  will  not  be  considered  on  appeal. 

CoHTRACT. — School-teacher, — Breach  of  Contract  by  Trustee. — Number 
of  Days  in  School  Year  Shoum  by  Parol, — If  a  teacher's  written  con- 
tract with  a  township  trustee,  for  the  teaching  of  a  certain  school 
for  the  school  year,  leave  the  number  of  days  constituting  the 
school  year  blank  because  of  the  inability  to  determine  that  fact  at 
the  time  the  contract  was  made,  which  was  to  be  fixed  when  the 
amount  of  tuition  was  ascertained, — when  the  number  of  days  con- 
stituting the  school  year  were  ascertained,  the  time  for  which  the 
teacher  was  employed  was  fixed,  and  such  fact  may  be  shown  by 
parol. 

Same. — Parol  Evidence  to  Explain  and  Make  Certain.— Parol  evidence 
is  competent  to  explain  and  make  definite  that  which  is  uncertain 
and  indefinite  in  a  contract. 

Same. — When  School'teacher  May  Recover  for  Breach  of. — In  such  case, 
if  the  teacher,  without  legal  cause,  is  excluded,  by  the  trustee,  from 
teaching  such  school  before  the  school  year  has  ended,  she  may  re- 
cover on  the  contract. 

From  the  Monroe  Circuit  Court.  ^ 

H.  C.  Duncan  and  /.  C.  Batman,  for  appellant. 
J.  jB.  WiUon,  for  appellee. 

Ross,  C.  J. — ^The  appellee  sued  and  recovered  judg- 
ment in  the  court  below  against  appellant  in  the  sum  of 
sixty-six  dollars  and  fifty  cents^  upon  a  written  contract. 

The  complaint,  to  which  a  demurrer  was  filed  and 
overruled,  and  which  ruling  is  assigned  as  error  in  this 
court,  is,  substantially,  as  follows: 

That  on  the  2d  day  of  October,  1893,  the  plaintiff,  a 
regularly  licensed  teacher,  licensed  to  teach  in  the  pub- 
lic schools  of  Monroe  county,  Indiana,  was  employed  by 
J.  A.  Riddle,  trustee  of  Marion  township,  in  said  county, 
to  teach  in  one  of  the  schools  of  that  township  during 
the  school  year  beginning  October  2,  1893,  and  ending 
in  March,  1894,  for  which  she  was  to  be  paid  at  the  rate 
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of  one  dollar  and  twenty-five  cents  per  day;  that  said 
contract  of  employment  was  in  writing,  a  copy  of  which 
is  filed  with  the  complaint. 

She  also  alleges  that  the  contract  had  in  it  certain 
blanks,  which  were  to  be  filled  by  inserting  therein  the 
number  of  days  constituting  the  school  term  for  which 
plaintiff  was  employed  and  which,  at  the  time  of  her  em- 
ployment, could  not  be  stated  because  the  trustee  had  no 
knowledge  of  the  amount  of  tuition  fund  he  would  draw 
in  said  year,  and  could  not  without  such  knowledge  de- 
termine the  actual  number  of  school  days  which  would 
constitute  such  school  term,  but  that  these  blanks  were 
to  be  filled  by  inserting  the  number  of  days  as  soon  as 
said  number  of  days  could  be  determined,  and  that  by 
the  mutual  mistake  of  plaintiff  and  the  trustee  these 
blanks  were  never  filled;  that  she  taught  the  school  un- 
der this  contract  for  fifty-eight  days  commencing  October 
2, 1893,  when  she  dismissed  the  school  for  the  holidays, 
intending  to  call  it  again  on  the  2d  day  of  January,  1894, 
but  that  during  said  vacation  the  trustee  employed  an- 
other teacher  to  take  plaintiff's  place,  and  that  the  teacher 
so  employed  by  order  of  the  trustee,  took  possession  of 
the  school  and  thereby  superseded  her  as  teacher 
thereof;  that  said  plaintiff  demanded  that  she  be  per- 
mitted to  teach  said  school  and  fulfill  her  part  of  said 
contract,  and  that  she  was  present,  ready,  anxious  and 
able  to  do  so,  but  said  trustee  refused  to  permit  her  to 
teach  longer. 

The  other  necessary  allegations  specifying  the  number 
of  days  composing  that  school  year,  that  she  had  de- 
manded pay  for  that  part  of  the  school  term  for  which 
she  had  not  been  paid;  that  payment  was  refused,  and 
there  is  due  and  owing  her  the  sum  of  one  hundred  dol- 
lars, were  also  made.  A  reformation  of  the  contract  is 
asked  in  the  complaint,  in  that  it  be  reformed  by  the  in- 
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sertion  of  the  number  of  days  which  composed  the  school 
term  mentioned  in  said  contract. 

The  complaint,  although  not  as  clear  in  its  averments 
as  it  might  have  been,  states  facts  sufficient  to  constitute 
a  cause  of  action. 

The  cause  was  tried  by  the  court  without  the  interven- 
tion of  a  jury  and  at  the  request  of  the  defendant,  a 
special  finding  of  the  facts  made,  with  conclusions  of 
law  thereon. 

After  the  court  had  made  its  finding  of  facts,  the  de- 
fendant filed  a  motion  for  a  new  trial,  which  was  over- 
ruled by  the  court  and  this  ruling  is  assigned  as  error. 

One  of  the  causes  for  which  a  new  trial  was  asked  was 
that  the  court  erred  in  permitting  plaintiff  to  prove  by 
parol  the  contents  o^  the  written  contract  sued  on.  The 
record  fails  to  show  any  testimony  admitted,  to  which 
an  objection  was  made,  to  prove  the  contents  of  the  con- 
tract  sued  on.  A  copy  of  the  contract  sued  on  was  in- 
troduced in  evidence  over  the  objections  of  the  defend- 
ant. Conceding  without  deciding  that  this  was  error, 
it  was  necessary  in  order  to  present  the  ruling  for  review 
in  this  court  that  it  be  assigned  as  a  reason  for  which  a 
new  trial  was  asked,  but  inasmuch  as  this  ruling  is  not 
one  of  the  reasons  for  which  a  new  trial  was  asked,  there 
is  nothing  before  us  with  reference  thereto  to  review. 

Extraneous  evidence  is  not  admissible  to  contradict 
or  change  the  terms  or  conditions  of  a  written  contract, 
but  when  the  contract  is  uncertain  or  indefinite  such 
evidence  is^missible  for  the  purpose  of  explaining  and 
making  definite  that  which  is  uncertain  and  indefinite. 

The  uncertainty  in  the  contract  sued  on  and  which  is 

material  in  this  case  was  the  number  of  days  for  which 

the  plaintiff  was  employed,    which   was   to  be    fixed 

when  the  trustee  ascertained  the  amount  of  tuition  fund 
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which  he  was  to  receive  for  that  school  year.  The  num- 
ber of  days  for  the  school  term  for  which  appellee  was 
employed  was  shown  to  be  105  days.  When  the  num- 
ber of  days  constituting  the  school  term,  were  ascer- 
tained the  time  for  which  plaintiff  was  employed  was 
fixed. 

We  find  no  error  for  which  the  judgment  can  be  re- 
versed. 

The  evidence  is  sufficient  to  sustain  the  findings  and 
no  error  was  committed  in  the  assessment  of  the  amount 
of  recovery. 

Judgment  affirmed. 

FUed  Feb.  23, 1806. 


No.  1,328. 
Anderson  v.  Thb  Citizens'  Street  Railroad  Company. 

Nbgliobkce.— Xato  and  Fact.'—The  qaestionof  negligence  should  gen- 
erally be  left  to  the  jury,  for  it  is  only  in  exceptional  cases  that  it 
is  a  matter  of  law. 

Samb.— il«  a  Matter  of  Law.—InstrtieHon,  What  Facts  Should  Enumer^ 
ate. — If  an  instruction  undertake  to  declare  negligence  or  no  negli- 
gence as  a  matter  of  law,  it  should  enumerate  all  the  facts  which 
may  have  had  some  relation  to  the  injury. 

Stbeet  RAiLBOAD.—Duty  to  Passengers  While  Alighting,— Negligence.^ 
Personal  Injury, — Stopping  a  street  car  a  reasonable  time  for  pas- 
sengers to  alight  is  not  sufficient.  It  is  the  duty  of  the  conductor,  or 
those  in  charge,  to  see  and  know  that  no  passenger^s  in  the  act  of 
alighting  or  in  a  dangerous  position  before  patting  the  car  in  moljon 
again.  And  it  is  not  sufficient  to  excuse  negligence  to  show  that 
the  car  was  operated  in  the  usual  way. 

Samb. — DrUy  to  Passenger  While  Alighting, — Age  and  Physical  Condi- 
tion of  Passenger. — ^It  is  the  duty  of  a  servant  in  charge  of  a  street 
car  to  take  into  consideration  the  age  and  physical  condition  of  a 
passenger  in  the' act  of  alighting. 

EviDBNCB. — Personal  Injury, — Bodily  or  Mental  Feelings, — ^Whenever 
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I  the  bodily  or  mental  feelings  of  a  person  are  material  to  be  proved, 

;  the  asaal  expressions  of  such  feelings,  made  at  the  time,  are  origi- 

nal evidence. 

From  the  Marion  Superior  Court. 

B.  F.  WaUon,  E.  Woollen  oindL  W.  W.  WooUm,  for  ap- 
pellant. 
A.  L.  Mason  and  W.  H.  Latta^  for  appellee. 

!  LoTZ,  J. — In  this  action  the  appellant  sought  to  re- 

I  cover  damages  for  personal  injuries  alleged  to  have  been 

sustained  on  account  of  being  throv^n  from  appellee's 
'  street  car  while  in  the  act  of  alighting  therefrom. 

On  behalf  of  the  appellant  there  was  evidence  which 
tended  to  prove  t^iat  at  the  time  of  the  injury  she  was  a 
large  and  corpulent  person,  of  the  age  of  sixty-five  years, 
rather  slow  in  her  movements  and  actions.     On  the  day 
i  of  the  injury  she  became  a  passenger  on  appellee's  street 

car.  The  car  was  drawn  by  mules  and  had  no  conductor 
other  than  the  driver.  As  the  car  approached  appel- 
lant's point  of  destination,  it  was  signaled  to  stop,  and 
did  stop.  Several  other  passengers  got  off  at  the  same 
point.  The  appellant  waited  until  the  others  had 
alighted,  to  avoid  being  crowded.  She  then  moved 
i  slowly  from  the  platform  down  upon  the  step  of  the  car 

holding  to  the  iron  railing.  As  she  was  about  to  step 
upon  the  ground  the  car  started  suddenly  and  with  a 
jerk,  and  she  was  thrown  to  the  ground  and  injured. 

There  was  evidence  on  the  part  of  the  appellee  that 

tended  to  prove  that  the  car  stopped  more  than  the  usual 

length  of  time  for  the  appellant  and  other  passengers  to 

I  alight;  that  it  was  dark  and  the  driver  could  n9t  see  the 

I  appellant  after  she  got  upon  the  step;  that  he  waited  a 

!  sufficient  length  of  time  for  her  to  alight,  and  that  when 

the  car  started  he  believed  that  she  had  alighted. 

There  was  also  evidence  that  tended  to  show  that  the 
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appellant  had  reached  the  ground  when  the  car  started, 
and  that  she  was  thrown  to  the  ground  by  reason  of  hold- 
ing to  the  railing  of  the  car. 

That  the  appellant  was  thrown  to  the  ground  and  in- 
jured,  was  an  undisputed  fact. 

The  jury  returned  a  verdict  for  appellee. 

A  motion  for  a  new  trial  was  overruled,  and  this  is  the 
error  assigned. 

The  court  gave  this  instruction: 

•'5.  If  you  find  from  the  evidence  that  the  car  upon 
which  the  plaintiff  was  a  passenger  stopped  for  the  plaint- 
iff to  alight,  and  waited  long  enough  for  the  plaintiff, 
by  the  use  of  due  diligence,  to  alight  from  said  car  in 
safety,  and  the  driver  of  said  car  believing  she  had  so 
alighted,  started  up  his  car  in  the  usual  manner,  believ- 
ing the  plaintiff  had  alighted  in  safety,  then  the  defend- 
ant was  not  guilty  of  negligence,  even  though  you  find 
it  to  be  the  fact  that  the  plaintiff  was  still  on  the  step 
of  the  car  when  the  car  started  up.'* 

Upon  the  facts  assumed,  this  instruction  undertakes 
to  rule  the  question  of  negligence  as  a  matter  of  law. 
The  question  of  negligence,  in  general,  is  one  that  should 
be  left  to  the  jury.  It  is  only  in  exceptional  cases  that 
it  is  a  matter  of  law.  Hoggatt  v.  Evansville,  etc.,  R.  R. 
Co.,  3Ind.  App.  437. 

Whenever  an  instruction  undertakes  to  declare  negli* 
gence  or  no  negligence  as  a  matter  of  law,  it  should  enu^ 
merate  all  the  facts  which  may  have  had  some  relation 
to  the  injury.     Penvisylvania  Co.  v.  Hensil,  70  Ind.  569. 

It  was  the  duty  of  appellee's  driver  to  take  into  con- 
sideration the  age  and  physical  condition  of  the  appel- 
lant at  the  time  she  attempted  to  alight.  Booth  Law 
Street  R'ys,  section  349. 

There  was  undisputed  evidence  that  she  was  old  and 
infirm.     The  question  of  negligence  could  not  be  ruled 


NOVEMBER  TERM,  1894.  197 

Anderson  v.  The  Citizens'  Street  Railroad  Company. 

as  a  matter  of  law  and  taken  from  the  jury  unless  all  the 
facts  which  may  have  had  a  bearing  upon  it  were  con* 
sidered.     Pennsylvania  Co.  v.  Hensil,  supra. 

The  instruction  makes  no  allusion  to  appellant's  phys- 
ical condition.  There  is  a  marked  difference  between  the 
duties  the  law  imposes  upon  those  who  operate  street 
railways  and  those  who  operate  ordinary  steam  railways. 
The  latter  usually  run  upon  schedule  time  and  have  fixed 
places  for  receiving  and  discharging  passengers.  There 
is  a  higher  degree  of  care  imposed  upon  street  railways 
than  upon  ordinary  steam  railways.  When  their  cars 
stop  for  passengers  to  alight  it  is  the  duty  of  their  serv- 
ants to  stop  long  enough  for  the  passengers  to  alight, 
and  to  see  that  the  car  does  not  start  again  while  any  one 
is  attempting  to  alight  or  exposed  to  danger.  Booth 
Street  R'ys,  section  349,  and  cases  cited  in  notes. 

Stopping  a  reasonable  time  is  not  sufficient,  but  it  is 
the  duty  of  the  conductor  or  those  in  charge  to  see  and 
know  that  no  passenger  is  in  the  act  of  alighting  or  in  a 
dangerous  position  before  putting  the  car  in  motion 
again.  Highland^  etc.,  R.  W.  Co.  v.  Burty  9  So.  Rep. 
410;  Birmingham,  etc.,  R.  W.  Co.  v.  Smith,  90  Ala.  60. 

Nor  is  it  sufficient  to  excuse  negligence  to  show  that 
the  car  was  operated  in  the  usual  way.  Britton  v.  Street 
R.  W.  Co.,  51  N.  W.  Rep.  276. 

It  was  said  by  Chief  Justice  Fuller,  in  Washington, 
etc.,  R.  Co.  V.  Tobriner,  13  Sup.  Ct.  Rep.  557:  *at  was 
not  only  the  duty  of  the  defendant  to  safely  carry  and 
deliver  the  passenger,  and  in  so  doing  not  only  provide 
safe  and  convenient  means  of  entering  and  leaving  the 
cars,  but  to  stop  when  the  passenger  was  about  to  alight, 
and  not  to  start  the  car  until  he  had  alighted." 

In  the  case  of  North  Chicago  St.  R.  Co.  v.  Cook,  33 
N.  E.  Rep.  958,  this  language  is  used:  * 'Carriers  of  pas- 
sengers are  held  to  the  exercise  of  the  utmost  or  highest 
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degree  of  care,  skill  and  diligence  for  the  safety  of  the 
passenger,  that  is  consistent  with  the  mode  of  convey- 
ance employed.  The  car  or  train  was  in  the  control  of 
the  conductor  and  he  was  required  to  know,  if  by  the 
exercise  of  due  care,  caution  and  diligence  in  the  dis- 
charge of  his  duties  he  could  know,  whether  any  person 
was  attempting  to  get  on  or  off  his  train  or  car,  before 
permitting  the  same  to  start  in  such  manner  as  would  be 
liable  or  likely  to  injure  a  person  so  getting  on  or  off  the 
same." 

In  the  case  in  hearing  it  was  the  duty  of  appellee's 
driver  to  ascertain  whether  or  not  the  appellant  had 
alighted  or  was  exposed  to  danger  before  he  started  the 
car  and  it  was  not  sufficient  that  he  waited  a  reasonable 
time  or  that  he  thought  or  believed  that  she  had  alighted 
safely,  but  it  was  his  duty  to  ascertain  and  know  whether 
she  had  alighted  safely  and  was  beyond  danger  before  he 
started  the  car.     It  was  error  to  give  this  instruction. 

The  appellant  also  complains  of  the  action  of  the 
court  in  striking  out  the  testimony  of  certain  witnesses 
and  in  refusing  to  permit  her  to  prove  by  others  the 
statements  made  by  her  as  to  her  condition  and  state- 
ments of  existing  pain.  This  was  error.  It  is  well  set- 
tied]  that  whenever  the  bodily  or  mental  feelings  of  a 
person  are  material  to  be  proved,  the  usual  expressions 
of  such  feelings  made  at  the  time  are  original  evidence. 
The  statements  or  representations  of  a  sick  person  of  the 
nature  and  effect  of  a  malady  or  injury  under  which  he 
is  laboring,  or  expressions  of  existing  pain,  are  admissi- 
ble as  original  evidence.  And  this  is  so  whether  they 
be  made  to  a  medical  attendant  or  other  person.  Taylor 
Ev., section 580;  Greenl.  Ev., section  102;  Louisville,  etc.y 
R.  W.  Co.  V.  Holsapple,  12  Ind.  App.  301;  Board,  etc.,  v. 
Leggett,  115  Ind.  554  (547);    Cleveland,  etc.,  R.  R.  Co. 
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V.  Newell,  104  Ind.  264;  Carthage  Turnpike  Co.  v.  An- 
drews, 102  Ind.  138. 

For  the  error  in  giving  the  instruction  above  set  out 
and  in  excluding  the  testimony  complained  of,  the  cause 
will  have  to  be  reversed.  There  are  other  causes  for 
which  appellant  urges  that  a  new  trial  should  have  been 
granted,  but  as  they  may  not  arise  again  we  deem  it  un* 
necessary  to  consider  them  at  this  time. 

Judgment  reversed  with  instructions  to  sustain  motion 
for  a  new  trial. 

Filed  Nov.  27, 1894;  petition  for  rehearing  overruled  March  3, 1895. 


No.  1,607. 
Clark  v.  Maxwell. 


PlAADiNG.— Oomi^Iatnty  Sufficiency  of  on  Demurrer,  On  Appeal  When 
Questioned  for  First  Time,— Inference.— li  a  demurrer  be  filed  to  a 
complaint  no  intendment  arises  and  every  material  fact  necessary 
to  the  statement  of  the  cause  of  action  must  be  alleged  or  the  de- 
murrer for  want  of  facts  will  be  sustained;  but  when  the  com- 
plaint is  first  challenged  on  appeal  it  will  be  held  sufficient  (by 
reason  of  the  curative  effects  of  the  verdict  and  the  inferences  which 
arise  in  favor  of  the  correctness  of  the  trial  court's  rulings)  if  the 
facts  alleged  are  sufficient  to  bar  another  action  for  the  same 
cause. 

8amb. — Complaint,  Sufficient  as  to  Personal  Liability ,  Insufficient  as  to 
Mechanics*  Lien. — If  a  complaint  state  facts  sufficient  to  entitle 
plaintiff  to  a  personal  judgment  against  defendant  it  will  be  suf- 
ficient, although  it  be  insufficient  as  to  the  foreclosure  of  a  mechanics' 
hen  which  was  auxiliary  to  such  personal  liability. 

From  the  Steuben  Circuit  Court. 

W.  L.  Penfield,  W.  O.  Croxton  and  F.  Powers,  for  ap- 
pellant. 

D.  R.  Best,  E.  A.  Bratton,  C.  A.  Totter,  B.  K.  Elliott 
and  W.  F.  Elliott,  for  appellee. 
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Boss,  C.  J. — ^The  appellee  brought  this  action  in  the 
DeKalb  Circuit  Court  against  the  appellant  to  recover  a 
balance  due  upon  a  contract  and  to  foreclose  a  mechanic's 
lien.  The  venue  of  the  cause  was  changed  to  the  Steuben 
Circuit  Court,  where  a  trial  was  had,  resulting  in  a  find- 
ing and  judgment  for  appellee. 

The  sufficiency  of  the  complaint,  which  is  in  three 
paragraphs,  is  challenged  for  the  first  time  by  an  assign, 
ment  in  this  court. 

The  rule  by  which  the  sufficiency  of  the  facts  alleged 
to  constitute  a  cause  of  action  is  tested,  when  first  chal- 
lenged by  assignment  in  this  court  is  entirely  different 
from  that  applied  when  a  demurrer  has  been  interposed. 
When  a  demurrer  has  been  filed  to  a  complaint  no  in- 
tendment arises,  and  every  material  fact  necessary  to  the 
statement  of  a  cause  of  action  must  be  alleged  or  the  de- 
murrer for  want  of  facts  will  be  sustained.  But  when 
first  challenged  on  appeal  it  is  held  that  by  reason  of  the 
curative  effects  of  a  verdict  and  the  inferences  which 
arise  in  favor  of  the  correctness  of  the  trial  court's  rul- 
ings, the  complaint  is  sufficient  if  the  facts  alleged  are 
sufficient  to  bar  another  action  for  the  same  cause.  Mil- 
hollin  V.  Fuller,  1  Ind.  App.  58;  Burkhart  v.  OladisK 
123  Ind.  337. 

Chitty,  in  his  Work  on  Pleading,  volume  1,  page  673 
(8th  ed.),  in  speaking  of  what  defects  in  the  statement 
of  a  cause  of  action  will  be  cured  by  verdict,  says:  "And 
such  intendment  must  arise,  not  merely  from  the  ver- 
dict, but  from  the  united  effect  of  the  verdict  and  the  is- 
sue upon  which  such  verdict  was  given.  On  the  one 
hand  the  particular  thing  which  is  presumed  to  have 
been  proved  must  always  be  such  as  can  be  implied  from 
the  allegations  on  the  record,  by  fair  and  reasonable  intend-- 
meut. 

It  arises  when  an  issue  has  been  formed  by  the  plead- 
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ings  which  form  the  basis  for  the  introduction  of  eyi- 
dence.  But  it  does  not  arise  as  to  facts  about  which 
there  is  no  issue.  It  follows,  therefore,  that  when 
a  material  fact,  necessary  to  the  statement  of  a  cause  of 
action,  is  lacking,  the  complaint  is  not  cured  by  verdict. 
Cincinnati,  eU.,  R,W.  Co,  v.  Stanley ,  4  Ind.  App.  364; 
Earter  v.  Parsons,  40  N.  E.  Rep.  157. 

In  support  of  their  contention  that  the  complaint  is 
insufficient,  counsel  say:  '*It  is  nowhere  alleged  in 
either  paragraph  of  the  complaint  that  the  appellant 
was  the  owner  of,  or  asserting  some  interest  in,  the  real 
estate  against  which  the  lien  is  sought  to  be  enforced. '^ 

The  contract  sued  on  in  this  case  was  one  entered  into 
between  the  appellant  and  appellee,  by  the  terms  of 
which  appellee  agreed  to  furnish  the  materials  and  un- 
dertook to  erect  a  building  for  appellant  in  the  town  of 
Ashley.  The  facts  alleged  in  each  paragraph  of  the 
complaint  show  a  completion  of  the  contract  on  the  part 
of  the  appellee,  and  that  a  balance  is  still  due  and  owing 
him  thereon  from  appellant.  The  lien  sought  to  be  en- 
forced is  a  remedy  created  by  the  statute,  section  7255, 
R.  8-  1894  (Elliott's  Supp.  sec.  1688),  and  may  be  cre- 
ated in  favor  of  either  the  contractor,  a  subcontractor,  or 
in  fact  any  person  or  persons  furnishing  materials  for  or 
performing  labor  thereon. 

In  the  cases  of  Lawton  v.  Case,  73  Ind.  60,  and  Adams 
V.  Buhler,  116  Ind.  100,  subcontractors,  or  persons  fur- 
nishing materials  to  the  original  contractor,  sought  to 
acquire  liens  against  the  property  upon  which  the  im- 
provements had  been  made,  and  in  their  complaints 
failed  to  allege  that  the  defendant  owned  or  had  an  in- 
terest in  the  real  estate  to  be  affected  at  the  time  the  im- 
provements were  made,  and  the  court  held  the  complaints 
insufficient. 

In  neither  of  those  cases,  however,  was  there  any  per- 
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sonal  liability  shown.  The  right  of  recovery  was  con- 
fined to  the  acquisition  and  enforcement  of  the  lien.  In 
such  cases  it  is  ''essential  to  the  sufficiency  of  a  com- 
plaint to  foreclose  such  a  lien  that  it  should  appear 
therein  who  owned  the  real  estate,  or  the  interest  to  be 
affected,  at  the  time  the  building  was  erected,  and  that  it 
was  erected  in  pursuance  of  a  contract,  express  or  im- 
plied, with  such  owner."     Adarris  v.  Buhler,  supra. 

The  complaint  before  us  alleges  facts  which  show  a 
personal  liability  from  appellee,  and  the  lien  and  its 
foreclosure  are  mere  auxiliary  or  collateral  to  such  per- 
sonal liability.  It  is  evident  that  the  complaint  states 
a  cause  of  action  entitling  appellee  to  recover  a  personal 
judgment  against  the  appellant  for  whatever  sum  might 
be  found  still  due  upon  the  contract. 

It  is  next  urged  that  the  evidence  is  insufficient  to  sus- 
tain the  finding  of  the  court,  counsel's  insistence  being 
that  there  is  no  evidence  that  the  lot  upon  which  the 
building  was  erected  was  in  DeKalb  county. 

In  this  we  think  counsel  are  in  error.  The  appel- 
lee testified  that  he  built  the  building  according  to  his 
contract  with  the  appellant,  upon  lot  six,  in  block  nine- 
teen, in  the  town  of  Ashley. 

The  contract  was  introduced  in  evidence,  and  that  part 
of  it  embracing  the  plans  and  specifications  shows  that 
the  building  was  to  be  erected  "in  the  town  of  Ashley, 
DeKalb  county,  Indiana." 

The  notice  of  the  lien,  which  was  filed  in  the  office  of 
the  recorder  of  DeKalb  county,  shows  the  lien  taken  on  lot 
six,  in  block  nineteen,  in  the  town  of  Ashley,  in  DeKalb 
county,  in  the  State  of  Indiana,  and  the  testimony  of  the 
appellant  himself  shows  that  in  October  he  purchased  a 
lot  in  Ashley  and  then  entered  into  the  contract  sued  on 
for  the  erection  of  a  building  thereon;  that  he  resided  in 
Ashley,  DeKalb  county,  and  that  he  bought  a  lot  there. 
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These  facts  are  uncontradicted,  and  we  think  them  suf- 
ficient to  sustain  the  finding  of  the  court  on  that  ques- 
tion. 

A  careful  reading  of  the  evidence  convinces  us  that 
there  is  some  evidence  upon  every  issue  necessary  to  sus- 
tain the  finding  of  the  court. 

Judgment  affirmed. 

FUed  April  5, 1895. 


No.  1,348. 

The  Louisville,  New  Albany  and  Chicago  Railway 
Company  v.  Craycraft. 

Raiukoajo. — Parol  Contract  of  Shipment, — Damages  Under. — 8ti>bseguent 
Written  Contract, — Action  for  Damages, — Defense, — Where  a  railroad 
company  receives  stock  for  shipment  under  a  parol  contract  to  carry 
them  to  a  certain  place,  and  the  stock  are  injured  hy  reason  of  a  de- 
fect in  the  car, -the  railroad  company  is  liable  in  damages;  and  the 
fact  that  the  parties,  after  the  injury  occurred,  entered  into  a  writ- 
ten contract  of  shipment,  would  not  destroy  the  right  to  recover 
damages  for  the  prior  breach  of  the  parol  contract,  unless  there  was 
an  express  provision  to  that  effect,  in  which  event  it  would  devolve 
upon  the  railroad  company  to  plead  such  provision  in  defense. 

Same. — Parol  Contract  of  Shipment, — RigJU  of  Action  Accruing  Under, 
— When  Not  Merged,— Subsequent  Written  Contract,— The  parol  con- 
tract having  been  made  and  broken  before  the  written  contract  was 
made,  the  parol  contract  was  not  merged  in  such  a  sense  as  to  de- 
stroy the  right  of  action  accrued  thereunder. 

Prom  the  Jackson  Circuit  Court. 

E.  G,  Field  and  W.  S,  Kinnan,  for  appellant. 

J.  A.  Zaring  and  M,  B.  Hottel,  for  appellee. 

Gavin,  J. — ^The  appellee  sued  to  recover  damages  for 
injuries  to  five  mules,  sustained  by  reason  of  their  be- 
ing put  into  a  defective  car. 
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The  first  paragraph  counts  on  the  common  law  liabil- 
ity under  an  ordinary  parol  contract  of  shipment. 

The  second  paragraph  sets  up  a  written  contract. 

The  court,  in  its  special  finding,  found  in  favor  of  the 
appellant  upon  the  second  paragraph  and  for  the  appel- 
lee upon  the  first. 

The  appellant  questions  here  the  sufficiency  of  the 
first  paragraph,  claiming  that  it  does  not  sufficiently  al- 
lege performance  of  the  contract  by  appellee. 

An  examination  of  the  complaint  fails  to  disclose  any 
condition  precedent  unperformed  by  appellee,  or  any  fail- 
ure to  aver  any  fact  upon  which  appellant's  liability  de- 
pends. We  may  add  that  the  demurrer  is  in  such  form 
as  to  test  the  sufficiency,  not  of  each  paragraph  sepa- 
rately, but  of  the  entire  complaint.  Meyer  y.  Bohlfing,  44 
Ind.  238;  Cooper  v.  Hayes,  96  Ind.  386. 

The  special  findings  show  that  appellee  delivered  and 
appellant  received  the  mules  for  shipment  under  a  parol 
contract  to  carry  them  to  Louisville,  they  were  placed  in 
the  car,  and  the  injury  happened,  without  any  written 
contract  of  shipment,  and,  so  far  as  the  findings  disclose, 
without  any  suggestion  or  expectation  of  one.  After  the 
defect  in  the  car  had  been  discovered,  and  the  injury  had 
occurred,  the  mules  were  transferred  to  another  car,  when 
a  written  contract  for  their  carriage  was  signed  by  the 
parties.  Under  this  finding  the  contract  of  shipment 
was  complete  and  binding  upon  botli  parties  and  the 
breach  occurred  before  any  written  contract  was  entered 
into.  Notwithstanding  the  prior  parol  contract,  the 
parties  had  a  right  to  change  it  and  make  a  new  written 
contract  which  would  govern  as  to  the  rights  of  the 
parties  from  that  time  forth,  but  this  would  not  destroy 
the  right  to  recover  damages  for  a  prior  breach  of  the 
parol  contract,  unless  there  was  an  express  provision  to 
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that  eiSecty  in  which  event  it  would  devolve  upon  the 
appellant  to  plead  it. 

While  a  written  contract  merges  into  itself  all  prior 
parol  negotiations  with  reference  to  that  contract,  it  by 
no  means  necessarily  merges  into  itself  all  other  con- 
tracts actually  entered  between  the  parties,  even  though 
relating  to  the  same  property.  Especially  is  this  true 
when  the  first  contract  has  been  not  only  made  but 
broken  before  the  second  is  consummated.  Pittsburgh, 
etc.,  R.  W,  Co.  V.  Racer y  10  Ind.  App.  503;  Harrison  y. 
Missouri^  etc.,  Railway  Co.,  74  Mo.  364;  McAbaher  v. 
Richmond,  etc.,  R.  R.  Co.,  108  N.  C.  344;  Cleveland,  etc., 
Railroad  Co.  v.  Perkins,  17  Mich.  296. 

The  right  of  the  parties  to  change  a  contract  of  ship- 
ment is  expressly  sustained  by  Toledo,  etc.,  R.  R.  Co.  v. 
Levy,  127  Ind.  168. 

The  fact  that  the  court  did  not  set  out  in  its  findings 
the  terms  of  the  written  contract  did  not  injure  the  ap- 
pellant since  the  finding  was  in  its  favor  on  the  issue  as 
to  which  this  contract  was  pertinent. 

The  conclusions  of  law  were  in  our  judgment  right 
and  the  damages  not  excessive  nor  the  finding  without 
sufficient  evidence  under  well  established  rules  of  law. 

It  is  objected  that  the  freight  should  have  been 
deducted  from  the  damages  allowed.  It  is  sufficient  an- 
swer to  this  to  say  that  there  is  nothing  in  the  evidence 
to  indicate  that  the  freight  charges  were  not  paid. 

There  is  nothing  in  our  holding  which  in  any  degree 
conflicts  with  the  decision  of  the  Supreme  Court  in  Lake 
Shore,  etc.,  R.  W.  Co,  v.  Bennett,  89  Ind.  457,  where  it 
is  said:  ''When,  therefore,  the  court  found,  as  it  did, 
that  appellee's  cattle  were  delivered  to  and  received  by 
the  appellant  under  a  special  contract,  which  was  at  the 
time  duly  executed  by  the  parties,  it  would  seem  that 
such  finding  would  be  an  end  of  the  case,  as  stated  in  the 
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first  paragraph  of  the  complaint  [being  upon  the  im* 
plied  contract  as  common  carrier] ,  and  that  no  recovery 
could  be  had  thereon.''  The  essential  features  which 
there  operated  to  overthrow  the  first  paragraph  of  com- 
plaint are  by  the  court  expressly  found  not  to  exist  in 
this  case. 

Judgment  aj£rmed. 

Filed  Jan.  11, 1896.    Petition  for  rehearing  oyermled  Apr.  5, 1895* 


No.  1,346, 

The  Island  Coal  Company  v,  Clbmmitt,  by  Next 
Friend. 

Appellate  Cottrt  Practice.— -^pp^aZ,  DitmUsal  for  Failure  to  File 
Brief  Within  Stxiy  Day9,Super$edea$  Brief,  When  Will  not  Save 
from  Dismissal, — A  sapersedeas  brief  will  not  save  an  appeal  from, 
dismissal  (where  a  more  general  brief  has  not  been  filed  within 
sixty  days  from  the  time  of  sabmission) ,  which  does  not  diflcaB» 
any  point  relied  apon  for  a  reversal  of  the  case. 

From  the  Greene  Circuit  Court. 

8.  N.  Chambers,  S.  0.  Pickens  and  C.  W.  Moores,  for 
appellant. 

W.  L.  Slinkard  and  E.  Sliort,  for  appellee. 

Rbinhard,  J. — ^The  appellee  has  filed  his  motion  to 
dismiss  this  appeal,  and  briefs  have  been  submitted  up- 
on the  motion  by  counsel  on  both  sides.  It  appears  from 
the  record  that  the  transcript  in  this  case  was  filed  May 
2,  1894;  the  cause  was  submitted,  on  notice,  June  4, 
1894,  and  the  appellant  filed  its  regular  or  general  brief 
February  1,  1895,  after  having  filed  a  supersedeas  brief 
May  2, 1894,  with  the  filing  of  the  transcript.     Thus  it 
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will  be  seen  that  between  the  time  of  the  submission  of 
the  cause  and  the  time  of  the  filing  of  the  appellant's 
regular  and  general  brief,  a  period  of  nearly  eight  months 
elapsed. 

Rule  19  of  this  court  provides  that  the  appellant  shall 
have  sixty  days  time  after  the  submission  of  a  cause  in 
which  to  file  a  brief,  and  if  a  brief  is  not  filed  within  the 
time  limited,  the  clerk  shall  enter  an  order  dismissing  the 
appeal,  unless  the  appellee  shall  have  filed  with  the 
clerk  a  written  request  that  the  case  be  passed  upon  by 
the  court. 

Under  practically  the  same  rule  in  the  Supreme  Court 
it  was  held  by  that  tribunal  that  where  the  appellant 
failed  to  file  any  brief  until  more  than  sixty  days  had 
expired  after  the  submission  of  the  cause,  the  appeal 
stood  dismissed,  and  the  failure  of  the  clerk  to  note  or 
enter  such  dismissal  could  not  amend,  waive  or  invali- 
date the  rule.     Stephens  v.  Stephens^  51  Ind.  542. 

In  Murray  v.  WUliamson,  79  Ind.  287,  it  was  ruled 
that  where  the  appellant's  brief  was  not  filed  until  more 
than  sixty  days  had  expired  after  submission,  the  clerk 
should  have  entered  a  dismissal,  and  the  fact  that  he 
omitted  to  do  so  did  not  prevent  the  order  from  being 
made  by  the  court,  as  in  such  a  case  the  appellee  has 
the  right  to  have  his  case  dismissed. 

In  Heckelman  v.  Rupp,  85  Ind.  286,  the  court  again 
held  that  if  the  brief  was  not  filed  within  the  time  limit- 
ed, the  appeal  should  be  dismissd.  But,  in  the  same 
case  it  was  also  determined  that  if  the  appellant,  within 
the  sixty  days,  filed  any  brief,  stating  clearly  the  points 
relied  upon,  the  rule  was  complied  with  and  the  appel- 
lant was  not  concluded  from  filing  a  more  elaborate  brief 
afterwards. 

In  Sagasser  v.  Wynn,  88  Ind.  226,  it  was  declared  that 
the  rule  imperatively  required  the  appellant's  brief  to 
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be  filed  within  sixty  days  from  the  date  of  submission, 
and  that  if  not  so  filed  the  appeal  must  be  dismissed, 
the  filing  of  such  brief  after  the  expiration  of  the  sixty 
days  not  being  sufficient  to  prevent  such  dismissal. 

And  again  this  point  was  decided  in  harmony  with  the 
cases  alluded  to  in  Shylties,  Admr.,  v.  Keiser,  95  Ind.  159. 

The  Appellate  Court  in  Louisville,  etc,,  R.  W.  Co.  v. 
Widman,  9  Ind.  App.  190,  followed  the  ruling  in  the 
cases  hereinbefore  cited,  but  held  that  a  supersedeas 
brief,  which  refers  by  page  and  line  to  the  record,  when- 
ever necessary,  and  which  states  concisely  at  least  some 
of  the  propositions  relied  upon  for  a  reversal,  and  sup- 
ports the  same  by  argument,  is  sufficient  to  prevent  a 
dismissal.  See,  also,  LouisvUle,  etc,,  R.  W,  Co.  v.  Qran- 
tham,  104  Ind.  353. 

It  is  clear,  we  think,  from  the  foregoing  authorities, 
that  the  present  appeal  must  be  dismissed,  unless  the 
appellant  can  be  said  to  have  complied  with  the  rule  by 
the  filing  of  its  supersedeas  brief. 

In  this  so-called  brief  the  appellant  states  the  nature  of 
the  action,  the  pleadings,  and  rulings  of  the  court  in  con- 
nection therewith;  the  fact  that  a  jury  trial  was  had  and 
the  result  of  the  same;  the  filing  of  the  motion  for  a  new 
trial,  and  the  causes  therein  assigned;  the  ruling  of  the 
court  upon  the  motion;  the'errors  assigned  in  the  Appel- 
late Court,  and  the  further  fact  that  the  appellant  relies 
for  a  reversal  of  the  judgment  of  the  lower  court  in 
overruling  the  demurrer  to  each  of  the  paragraphs  of 
the  complaint  and  in  overruling  appellant's  motion  for 
a  new  trial  upon  the  grounds  stated  in  the  said  motion 
for  a  new  trial,  and  ''contends  that  the  defendant  was  en- 
titled to  a  new  trial  upon  each  and  all  the  grounds  stated 
in  the  motion  for  a  new  trial." 

This  is  the  sum  and  substance  of  the  contents  of  what 
appellant's  counsel  denominate  their  supersedeas  brief. 
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I  It  is  proper  to  state,  however,  that  it  contains  references 

by  lines  and  pages  to  the  transcript  in  proof  of  the  state- 
ments of  what  is  shown  by  the  record.  But  the  paper 
does  not  advance  a  single  argument  nor  cite  a  single  au- 
thority in  support  thereof.  It  does  not  require  us  to  de- 
cide a  single  proposition.  We  learn  from  it  that  appel- 
lant contends,  or  will  contend,  that  he  was  entitled  to  a 
new  trial  upon  the  grounds  stated  in  the  motion  for  a 
new  trial,  but  this  is  not  an  argument.  If  this  were  suf- 
ficient as  an  argument,  then  all  that  would  be  necessary 
to  constitute  an  argument  or  discussion  in  any  case  would 
be  to  refer  to  the  cause  assigned  in  the  motion  for  a  new 
trial,  and  insist  that  the  ruling  of  the  trial  court  was 
wrong  for  the  reason  assigned  in  such  motion,  and  with- 
out the  assigning  of  a  single  additional  reason,  or,  to 
speak  more  correctly  perhaps,  without  the  giving  of  a 
single  reason  why  the  cause  assigned  in  the  motion 
should   have  prevailed.     Such  practice  as  this  is  not 

I  sanctioned,  but  is  expressly  forbidden  by  the  authorities. 

I  **It  is   not  enough  [says  a  learned  author]  to  assert 

in  general  terms  that  a  ruling  of  the  trial  court  is  wrong; 
a  fair  effort  must  be  made  to  prove  that  it  is  wrong  or 
the  point  will  not  be  considered  as  having  been  made. 
Counsel  can  not  make  a  point  in  an  appellate  tribunal 
by  a  naked  general  assertion,  for  such  an  assertion  will 
not  be  heeded.  Even  if  counsel  do  not  succeed  in  con- 
vincing the  higher  court  that  the  trial  court  erred  they 
will,  nevertheless,  gain  something  which  would  other- 
wise be  lost,  by  an  effort  to  do  so,  inasmuch  as  they  will 
secure  notice  of  the  point  stated,  unless  indeed,  it  is 
wholly  without  merit.  But,  in  order  to  secure  so  much 
as  notice  of  the  point  stated,  they  must  support  it  by  a 
fair  effort,  adducing  arguments  and,  if  they  can,  citing 
authorities."  Elliott's  App.  Proced.,  section  445. 
Vol.  12—14 
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We  think,  perhaps,  if  the  appellant  had  only  "dis- 
cussed" a  single  one  of  the  points  relied  upon  for  a  re- 
versal, he  would  have  brought  himself  within  the  rule, 
and  would  afterwards  be  permitted  to  discuss  other  points 
not  discussed  in  the  supersedeas  brief,  if  the  latter  brief 
were  filed  before  the  brief  of  appellee.  But  where  there 
is  no  discussion  of  any  point  relied  upon,  there  is  no 
brief  within  the  meaning  of  the  rule  requiring  one  to  be 
filed  within  the  time  named. 

There  is,  of  course,  no  claim  here  that  the  time  for  fil- 
ing the  appellant's  brief  was  extended  by  the  court,  or 
that  the  appellee  has  in  any  manner  waived  his  right  to 
a  dismissal.  The  rule  is  easily  complied  with,  and 
should  be  enforced  in  a  proper  case. 

Appeal  dismissed. 

Filed  April  2,  1896. 


No.  1,470. 
Dunham  v,  Seiberling  et  al. 

Injunction.— miction  on  Bond  for  Damages  by  One  Not  a  Party. — When 
Not  Maintainable. — Where  a  temporary  injanctioii  is  granted  against 
a  lessor,  a  lessee,  and  an  employe  of  a  contractor  of  the  lessee,  who 
had  undertaken  to  bore  a  gas  well,  the  undertaking  of  the  plaintiff 
and  his  sarety  being  payable  to  the  defendants  alone,  the  contractor 
can  not  maintain  an  action  on  the  in  janction  bond  for  damages  sus- 
tained by  him  by  reason  of  the  injunction,  on  its  dissolution,  for  the 
reason  that  the  injunction  was  not  binding  upon  him,  and  he  was 
not  a  party  or  a  class  to  whom  the  bond  was  payable. 

Same.— Contractor  Exercising  Right  Acquired  Prior  to  Injunction. — 
When  Injunction  Does  Not  Affect.—The  contractor's  right  to  enter 
and  drill  having  been  acquired  prior  to  the  granting  of  the  injunc> 
tion,  he  could  have  exercised  such  right,  of  his  own  accord,  during 
the  existence  of  the  injunction,  and  it  could  not  be  said  that  he  was 
acting  for  the  defendants  and  in  violation  of  the  order  of  injunc- 
tion. 
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BAia.—LicUnlity  on  Injunction  Bond  to  Employer  for  Enjoining  Serv^ 
an<.— Cases  may  arise,  where  one's  servant  or  agent  is  enjoined 
from  prosecating  the  basiness  of  his  employer,  in  which  the  em- 
ployer may  maintain  an  action  on  the  plaintiff's  undertaking ;  bat 
that  this  is  not  such  a  case,  see  opinion. 

From  the  Grant  Circuit  Court. 

J.  A.  Kersey f  for  appellant. 

H.  Brownlee  and  H.  J.  Paidtbs,  for  appellees. 

LoTZ,  J. — It  appears  from  the  averments  of  the  ap- 
pellant's complaint  that  Robert  and  Cerelda  Lenfesty 
were  the  owners  of  a  certain  tract  of  real  estate,  situate 
in  Grant  county;  that,  as  such  owners,  they  had  execut- 
ed a  lease  and  given  a  license  to  one  Garvey  to  enter  up- 
on the  land  and  drill  wells  for  gas  and  oil;  that  Garvey 
entered  into  a  contract  with  appellant  by  which  he 
agreed  to  pay  appellant  the  sum  of  $1,300  for  drilling  a 
gas  well  on  the  land,  to  be  paid  only  upon  the  comple- 
tion of  said  well;  that,  in  pursuance  of  said  contract, 
the  appellant  moved  his  machinery  upon  the  land  and 
employed  a  number  of  skilled  persons  and  engaged  in 
the  work  of  drilling  said  gas  well;  that,  among  the 
persons  so  employed  was  one  Patrick  Fox;  that  on  the 
4th  day  of  May,  1892,  the  appellant  was,  through  his 
employes,  engaged  in  the  work  of  drilling  the  well  and 
had  sunk  it  to  the  depth  of  360  feet,  and  could  and  would 
have  completed  the  same  on  or  before  the  20th  day  of 
May,  1892;  that  on  the  4th  day  of  May  the  appellee 
Seiberling  instituted  an  action  in  the  Grant  Circuit 
Court  against  the  said  Lenfestys,  and  Garvey  and  Fox, 
to  enjoin  them  from  drilling  gas  wells  on  said  lands; 
that  Seiberling  sought  and  obtained  a  temporary  order 
of  the  court  enjoining  all  the  defendants  in  that  action, 
and  all  persons  acting  for  them,  from  drilling  gas  wells 
thereon;  that  Seiberling  executed  his  written  undertak- 
ingi  with  the  appellee  Harris  as  his  surety,  conditioned 
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that  they  would  undertake  that  the  plaiutiS  in  that  action 
would  prosecute  his  suitto  effect  and  pay  the  defendants 
all  damages  and  costs  on  account  of  such  restraining 
order;  that  said  order  was  afterwards,  on  the  final  hear- 
ing of  said  cause,  dissolved;  that  the  appellant  and  his 
employes  were  restrained  and  prevented  from  drilling 
said  well  for  the  period  of  twenty-eight  days  to  the  dam- 
age of  the  appellant  in  the  sum  of  $3,000. 

The  court  sustained  a  demurrer  to  this  complaint,  and 
on  failure  to  plead  over,  rendered  judgment  against  the 
appellant. 

The  appellant  was  not  a  party  to  the  action  in  which 
the  restraining  order  was  issued,  nor  was  he  a  party 
named  in  the  undertaking.  The  undertaking  was  pay- 
able to  the  defendants.  There  are  cases  which  hold  that 
if  the  bond  be  payable  to  the  defendants  and  to  a  class 
of  persons  who  ought  to  have  been  made  defendants,  but 
were  not,  the  persons  belonging  to  the  class  named  may 
maintain  an  action  on  the  bond.  Alexander,  etc,  v. 
Oiah,  88  Ky.  13. 

But  no  class  of  persons  is  named  in  this  undertaking. 

It  is  true  that  the  court  has  the  power  to  enjoin  not 
only  the  defendants,  but  all  persons  acting  for  or  through 
them,  but  the  acting,  for  the  defendants  to  be  in  violation 
of  the  order  of  the  court,  must  have  been  instigated  or 
procured  subsequently  to  the  granting  of  the  injunction. 
The  appellant  was  not  forbidden  to  drill.  His  right 
to  enter  and  drill  was  acquired  prior  to  the  granting  of 
the  injunction.  If  he  acted  in  pursuance  to  his  right 
thus  acquired,  and  of  his  own  accord,  it  could  not  be 
said  that  he  was  acting  for  the  defendants  and  in  viola- 
tion of  the  order. 

The  appellant  was  not  enjoined  and  he  had  a  right  to 
proceed  until  the  order  of  the  court  forbade  him.  The 
order  as  against  the  appellant's  employe  Fox  was  effect- 
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ive  as  to  him,  but  it  did  not  prevent  the  appellant  from 
proceeding  with  other  agents  and  servants.  Had  he 
pursued  this  course,  Seiberling,  in  order  to  have  pre- 
vented the  drilling  of  the  gas  well  would  have  been  com- 
pelled to  proceed  against  the  appellant  and  have  given 
an  undertaking  to  indemnify  him.  There  may  be  cases 
where  one's  servant  or  agent  is  enjoined  from  prosecut- 
ing the  business  of  the  employer,  in  which  the  employer 
may  maintain  an  action  on  the  undertaking,  but  no  such 
case  is  made  by  the  complaint. 

The  court  did  not  err  in  sustaining  the  demurrer. 

Judgment  affirmed. 
Filed  March  15,  1805. 


No.  1,471. 

Martin  r.  Prince. 


Mabtkb  and  Skbvant. — Employment  as  Farm  Hand.^-Rendering  Extra 
Service  as  Nurse, — Extra  Compensation.^lf  one  employed  as  a  farm 
hand  for  $1  per  day,  render  services  to  the  master  as  a  narse 
(especially  daring  nights),  at  the  request  of  his  employer,  when  he 
was  at  the  same  time  during  the  day  performing  the  work  he  had 
contracted  to  do  as  a  farm  hand,  the  law  will  not  necessarily  and 
conclusively  imply  that  he  performed  the  extra  services  as  a  nurse 
and  also  his  usual  work  as  a  farm  hand  for  the  original  price  of  $1 
per  day. 

New  Trial.— jYcw/y  Discovered  Evidence.— Diligence.— A  motion  for  a 
new  trial  on  account  of  newly  discovered  evidence  is  insufficient* 
which  does  not  state  the  facts  constituting  diligence.    , 

From  the  Hamilton  Circuit  Court. 
W.  S.  Christian,  1.  W.  Christian  and  C.  W.  Griffin, 
for  appellant. 

D.  /.  McMath  and  J".  F.  Neal,  for  appellee. 

Davis,  J. — It  appears  from  the  evidence  in  this  cas6 
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that  appellee  was,  in  September,  1891,  employed  by  ap- 
pellant to  work  for  him  on  his  farm  at  one  dollar  per 
day;  that  appellant  rented  him  a  tenant  house  on  the 
farm  for  three  dollars  per  month;  that  when  appellee 
entered  upon  his  work  as  a  farm  hand  in  pursuance  of 
the  terms  of  the  contract,  appellant  had  been,  was,  and 
thereafter  for  some  time  continued  sick  and  was  confined 
to  his  bed;  that  his  family  was  not  with  him  and  that 
in  a  few  days  his  nurse  left  him;  that  appellant  then 
requested  appellee  to  wait  upon,  nurse  and  care  for  him 
and  to  stay  with  him  of  nights,  which  appellee  did  for 
about  fifty-six  days  and  until  appellant  was  able  to  leave 
his  room  and  to  get  along  without  assistance. 

Appellee  continued  to  work  for  appellant  as  a  farm 
hand  until  July,  1892,  and  was  fully  paid  for  such  serv- 
ices at  the  rate  of  one  dollar  per  day. 

The  theory  of  appellee  was  that  during  the  time  he 
nursed  appellant  and  remained  with  him  of  nights  that 
he  continued  to  perform  his  work  as  a  farm  hand  and 
that  he  was  entitled  to  extra  compensation  for  such  serv- 
ices rendered  during  the  nights  and  that  he  had  not  been 
paid  therefor. 

Appellant's  theory  was  that  by  the  terms  of  the  con- 
tract, when  he  entered  his  service,  appellee  was  required 
to  render  all  of  the  services  performed  by  him,  including 
the  nursing,  for  one  dollar  per  day,  and  that  he  had  fully 
and  satisfactorily  settled  with  and  paid  appellee  on  this 
basis  at  the  end  of  each  month  for  all  that  was  due  him. 

Appellee  recovered  verdict  and  judgment  in  the  court 
below. 

We  have  carefully  read  the  entire  record  and  find  that 
the  evidence  on  the  material  points  in  issue  is  conflict- 
ing, and  that  it  is  neither  clear  nor  satisfactory,  but,  as 
we  learn  that  the  case  has  been  three  times  tried,  once 
by  a  justice  of  the  peace,  and  twice  by  a  jury  in  the  cir- 
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cuit  court,  with  substantially  the  same  result  on  each 
trial,  and  as  the  last  verdict  has  the  approval  of  the 
learned  trial  judge,  this  court  would  not  be  justified  in 
reversing  the  judgment  on  the  evidence. 

The  fifth  reason  assigned  in  the  motion  for  a  new  trial 
is  that  the  court  erred  in  refusing  to  give  instruction 
No. asked  by  appellant. 

This  presents  the  first  question  on  which  counsel  for 
appellant  rely  for  a  reversal.  The  instruction  is  not  des- 
ignated by  any  number  in  the  motion  for  a  new  trial, 
but  the  bill  of  exceptions  discloses  that  the  court  refused 
to  give  instruction  No.  2. 

It  is  doubtful  whether  any  question  is  presented  by 
the  record,  but,  waiving  this  defect,  we  will  consider  the 
alleged  error  on  its  merits. 

This  instruction,  in  substance,  is  that  if  appellee  agreed 
to  work  as  a  farm  hand,  at  one  dollar  per  day,  and,  after 
entering  upon  such  work,  he  performed  the  services  here- 
inbefore referred  to  as  nurse,  without  objection  as  to  the 
kind  of  work  and  the  time  spent  in  performance  of  the 
same,  the  law  implies  that  he  performed  such  services  as 
nurse,  as  well  as  his  other  services  for  the  price  of  one 
dollar  per  day,  and,  if  his  wages  were  paid  to  him  at  that 
rate,  the  jury  should  find  for  the  defendant. 

In  view  of  the  different  theories  of  the  respective  par- 
ties and  the  conflict  in  the  evidence,  there  was  no  error 
in  refusing  to  give  this  instruction.  If  appellee  was 
correct  as  to  the  character  and  value  of  the  services  he 
rendered  as  nurse,  especially  during  nights,  at  the  request 
of  appellant,  when  he  was  at  the  same  time,  during  the 
day,  performing  the  work  he  had  contracted  to  do,  at  the 
beginning  of  his  employment,  as  a  farm  hand,  the  law 
would  not  necessarily  and  conclusively  imply  that  he  per- 
formed the  extra  services  as  nurse,  and  also  his  usual 
work  as  a  farm  hand  for  the  original  price  of  one  dollar 
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per  day,  which  he  was  to  receive  for  his  services  as  such 
farm  hand. 

There  was  no  error  in  the  admission  of  the  evidence 
of  the  witnesses,  R.  C.  Stout  and  Dr.  E.  C.  Loehr. 
Each  of  the  witnesses  was  competent.  The  weight  of 
their  evidence  was  for  the  jury.  In  fact,  Loehr's  testi- 
mony, as  we  understand  it,  was  not  unfavorable  to  ap* 
pellant. 

It  is  next  insisted  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence. 

The  motion  is  insufficient  on  this  ground  for  the' 
reason,  if  for  no  other,  that  it  does  not  state  the  facts 
constituting  diligence.  Appellant  says  that ''he  made 
diligent  inquiry  for  evidence  to  sustain  his  said  defense; 
that  he  inquired  of  all  persons  of  whom  he  had  heard 
that  knew  anything  material  to  his  defense." 

In  Hinea  v.  Driver y  100  Ind.  315,  the  court  says: 
** Where  the  diligence  used  is  alleged  to  have  consisted 
in  making  inquiries,  the  time,  place  and  circumstances 
must  be  stated.  The  reason  for  this  rule  is  obvious.  The 
applicant  for  a  new  trial  must  rebut  the  presumption 
existing  against  him,  and  this  he  can  only  do  by  show- 
ing that  he  made  inquiries  in  the  proper  quarter  and  in 
due  season."  Gish  v.  Gish,  7  Ind.  App.  104,  119;  Kelley 
V.  KeUey,  8  Ind.  App.  606. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

FUed  March  21, 1895. 
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No.  1,674. 
The  Salem-Bedpord  Stone  Company  v,  O'Brien. 

Nbolioemcb. — Defined. — Duty  to  Third  Person, — Actionable  negligence 
consists  in  the  breach  of  some  daty  owing  from  one  person  to  an- 
other, by  reason  of  which  sach  person  was  injured.  A  duty  owed 
to  a  third  person  is  not  sufficient  to  enable  the  injured  person  to  re- 
cover. 

Saks.— Faculties  Mu9t  be  Used, — Contributory  Negligence.—A  person 
must  exercise  his  own  faculties  so  as  to  avoid  danger,  if  he  can  rea- 
sonably avoid  it ;  and  the  failure  to  do  so,  if  it  contributes  proxi- 
mately to  the  injury,  will  prevent  the  injured  person  recovering 
damages  for  his  injuries. 

BAUE.-^Elements  of  Contributory  Negligence.— The  two  essential  ele. 
ments  of  contributory  negligence  are  want  of  ordinary  care  by  the 
plaintiff  and  a  causal  connection  between  such  want  of  care  and  the 
injury. 

8ams. — Ordinary  Care^  Defined. — Ordinary  care  is  that  degree  of  care 
and  foresight  which  a  discreet  and  cautious  individual  would,  or 
ought  to,  use  if  the  whole  risk  and  loss  were  to  be  his  own  exclu- 
sively. 

From  the  Lawrence  Circuit  Court. 
W.  H.  Martin,  for  appellant. 
M.  F.  Dunn,  for  appellee. 

Reinhard,  J. — Appellee  sued  the  appellant  and  re- 
covered damages  in  the  sum  of  $3,000  for  a  personal  in- 
jury received  while  in  the  employment  of  the  appellant. 

The  complaint  is  in  two  paragraphs,  to  each  of  which 
a  demurrer  was  overruled. 

The  jury  answered  certain  interrogatories,  and  the  ap- 
pellant moved  for  a  judgment  upon  these  notwithstand- 
ing the  general  verdict,  which  motion  was  overruled,  as 
was  also  the  appellant's  motion  for  a  new  trial. 

Without  entering  upon  a  discussion  of  the  questions 
arising  from  the  ruling  of  the  court  upon  the  demurrer 
and  the  motion  for  a  judgment  notwithstanding  the  ver* 
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diet,  we  deem  it  sufficient  to  say  that  the  court  committed 
no  error  in  these  rulings. 

We  regard  each  of  the  paragraphs  of  the  complaint  as 
sufficient,  and  the  answers  to  interrogatories  in  harmony 
with  the  general  verdict. 

The  serious  question  in  the  case  is  whether  there  is 
sufficient  evidence  to  support  the  verdict  of  the  jury. 
The  evidence  shows  that  the  appellant  is  a  corporation 
operating  a  stone  quarry  or  quarries,  and,  at  the  time  of 
appellee's  injury,  was  engaged  in  the  erection  of  a  stone 
saw  mill,  with  its  machinery,  saws,  planes  and  ' 'trav- 
elers" in  the  vicinity  of  Bedford.  The  mill  was  not  yet 
so  far  completed  that  any  work  could  be  done  with  it, 
and  those  employed  at  work  and  labor  about  the  mill 
were  engaged  in  the  erection  and  construction  of  the  mill 
and  *' travelers,"  and  in  the  placing  of  the  machinery. 
Among  the  machinery  in  process  of  erection  and  com- 
pletion was  a  certain  ''traveler,"  or  movable  derrick, 
which  was  intended  to  be  operated  on  an  elevated  road 
or  track  from  fifteen  to  eighteen  feet  or  more  above  the 
ground,  and  which  moved  back  and  forth  on  iron  rails. 
Over  the  machinery  of  this  traveler  was  a  "house"  or 
"cab,"  and  immediately  beneath  this,  resting  upon  the 
truck  of  the  traveler,  there  were  certain  timbers  and 
screws  denominated  "chords"  and  "trusses,"  which 
served  to  support  and  strengthen  the  house  or  cab. 

At  the  end  of  the  traveler,  just  below  the  sides  of  the 
truck  upon  which  the  chords  and  trusses  rested,  there 
was  a  rod  or  shaft,  to  which  were  attached  certain  cogs 
or  cogwheels,  by  means  of  which  the  power  in  the  cab 
was  transmitted  to  the  wheels,  which  caused  the  traveler 
to  move. 

At  the  time  o!  the  accident  there  was  no  steam  in  the 
engine  in  the  cab.  The  traveler  was  not  complete,  but 
was  easily  moved  on  the  iron  tramway  by  means  of  the 
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wheels,  a  gust  of  wind  being  sufficient  to  start  it.  To 
aid  in  the  erection  ahd  construction  of  the  mill  and  trav- 
eler, the  appellant  employed  one  Mathias  H.  Pearson  as 
superintendent,  who  was  in  full  charge  of  said  work. 
One  Elijah  Roberts  was  also  at  work  in  the  cab  or  house 
subject  to  the  orders  of  said  Pearson.  Some  twenty-two 
days  before  the  accident,  the  appellee  was  employed  by 
said  Pearson  to  work  about  said  plant  as  an  ordinary 
laborer,  at  the  price  of  $1.25  per  day,  at  such  work  as 
he  was  required  to  do.  For  some  five  or  six  days  prior 
to  the  accident,  the  appellee  had  been  at  work  on  the 
traveler,  and  on  the  day  of  the  accident  had  been  sent  to 
work  beneath  the  cab  of  the  traveler,  and  between  the 
chords  thereof,  as  he  says,  in  the  erection  of  a  scaffold. 
While  thus  at  work  he  had  occasion,  as  he  testified,  to 
go  down  to  the  ground  for  a  piece  of  timber  to  put  into 
said  scaffold.  He  passed  from  beneath  the  cab  between 
the  chords  with  a  view  to  stepping  down  from  the  truck 
to  the  tramway,  and  walking  from  there  to  the  east  side 
of  the  traveler,  where  there  was  a  ladder  standing,  by 
means  of  which  he  intended  to  descend  to  the  ground. 
While  in  the  act  of  passing  from  beneath  the  cab  down 
upon  the  track  or  tramway,  he  stopped  under  the  cab,  in 
the  vacant  space  between  said  chords,  with  one  of  his 
feet  resting  in  the  cogwheels  of  said  shaft,  **for  two  or 
three  minutes,**  as  appellee  testified,  and  remained  in  this 
position  until,  a  sudden  storm  or  squall  having  arisen, 
a  gust  of  wind  moved  the  traveler,  which  caused  the  cog- 
wheels to  revolve  and  catch  the  appellee's  foot  between 
them,  and  inflicted  the  injury  of  which  he  complains. 

There  is,  also,  evidence  tending  to  prove  that  the 
wheels  of  the  traveler  were  not  chocked  or  stayed  in  any 
manner,  and  that  if  they  had  been  the  traveler  would 
not  have  been   moved   by  the  wind  and  the  accident 
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would  not  have  happened.  We  have  given  the  evidence 
in  the  light  most  favorable  to  the  appellee,  as  he  is  en- 
titled to  have  it  construed. 

The  following  cut  of  the  traveler  may  serve  to  outline 
the  situation  and  help  to  illustrate  the  main  features  of 
the  evidence: 
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To  render  the  appellant  liable,  it  must  appear  from  the 
evidence: 

First.  That  appellant  was  guilty  of  negligence,  which 
was  the  proximate  cause  of  appellee's  injury. 

Second,  That  the  appellee  was  free  from  any  negli- 
gence which  proximately  contributed  to  the  injury. 

The  negligence  relied  upon  by  the  appellee  was  the 
act  of  appellant  in  leaving  the  wheels  of  the  traveler 
unchocked  or  unfastened. 

Actionable  negligence  consists  in  the  breach  of  some 
duty  owing  from  the  defendant  to  the  plaintiff,  by  reason 
of  which  the  plaintiff  was  injured.  Morrow  v.  Sweeney, 
10  Ind.  App.  626;  Carskaddon  v.  Mills,  5  Ind.  App.  22; 
Thide  v.  McManus,  3  Ind.  App.  132. 

The  duty  must  be  one  which  the  defendant  owes  to 
the  plaintiff,  although  he  may  owe  this  duty  to  the 
plaintiff  in  connection  with  other  persons.  If  the  de- 
fendant owes  a  duty  but  does  not  owe  it  to  the  plaintiff, 
there  is  no  liability.  1  Shearm.  &  Redf.  N'egl.,  section  8; 
South  Bend  Iron  Works  v.  Larger,  11  Ind.  App.  367. 

That  the  appellant  owed  to  its  employes  generally  the 
duty  of  blocking  the  wheels  of  the  traveler  so  as  to  pre- 
vent it  from  moving  while  they  were  at  work  about  it,  may 
be  conceded.  Had  the  appellee  been  injured  by  the  move- 
ment of  the  main  wheels  of  the  traveler  while  at  work, 
or  while  passing  over  the  tramway  en  route  to  the  ground, 
or  by  the  traveler  "rolling  down  upon"  him  at  such 
time,  as  alleged  in  the  complaint,  we  should  have  a  dif- 
ferent case.  But  that  the  appellant  was  bound  to  an- 
ticipate that  the  appellee  would  use  the  cogwheels  as  a 
foot  rest  or  stepping  point  in  his  journey  to  and  from 
his  work  in  such  a  way  as  to  encounter  the  peril  of  hav- 
ing his  foot  drawn  in  the  cogs,  we  are  not  prepared  to 
hold. 

Conceding,  however,  that  the  appellant  was  negligent 
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in  leaving  the  wheels  of  the  traveler  without  props  or 
chocks,  the  question  still  remaining  to  be  determined  is, 
did  the  appellee  exercise  proper  and  ordinary  care  when 
he  voluntarily  placed  his  foot  in  the  cogwheels  and  left 
it  there  for  two  or  three  minutes,  as  he  testifies  he  did, 
without  knowing  that  the  wheels  were  chocked,  and 
when  he  had  other  means  of  egress  from  the  traveler? 

We  think  there  is  but  one  way  in  which  this  question 
may  be  answered,  and  that  is  in  the  negative.  Nothing 
is  better  settled  in  connection  with  the  law  of  negligence 
than  the  rule  that  persons  must  exercise  their  faculties  in 
such  a  way  as  to  avoid  danger,  if  they  can  reasonably 
do  so,  and  the  failure  to  do  this  will,  if  it  contributes 
proximately  to  the  injury,  prevent  the  plaintiff  from  re- 
covering. 

It  is  idle  to  say  the  appellee  did  not  know  that  the 
wheels  of  the  traveler  were  not  blocked  or  propped,  and 
that  he  would  not  have  stepped  in  the  cogs  had  he 
known  this.  Such  an  excuse  is  on  a  par  with  the  one 
usually  made  for  the  man  who  blows  in  the  muzzle  of 
the  gun  to  ascertain  whether  it  is  loaded. 

The  appellee  testified  that  he  could  not  have  seen  from 
where  he  was  when  injured,  whether  the  wheels  were 
blocked  or  not.  But  there  was  nothing  to  require  him 
to  place  his  foot  in  such  a  dangerous  place  without  some 
knowledge  of  the  safety  of  the  position  which  he  had 
voluntarily  assumed.  He  was  not  compelled  to  take  this 
route.  For  aught  that  appears,  there  were  many  other 
ways  in  which  he  might  have  passed  down  without  com- 
ing in  contact  with  these  cogs,  and  the  burden  was  upon 
him  to  show  freedom  from  negligence.  He  admits  that 
he  might  have  gone  down  on  the  opposite  side  without 
encountering  this  danger,  although  the  route  was  some- 
what longer  than  the  one  he  selected.  If  he  desired  to 
make  the  cogwheels  a  stepping  point  for  egress  from  and 


NOVEMBER  TERM,  1894,  223 

The  Salem-Bedford  Stone  Ck>mpaiiy  v.  O'Brien. 

ingress  to  his  place  of  employment,  he  should  have  first 
ascertained  whether  it  was  safe  to  do  so. 

Nor  does  it  make  the  least  difference,  as  we  conceive 
the  law  to  be,  whether  the  appellee  was  employed  as  a 
skilled  mechanic  or  a  common  laborer.  There  is  no 
evidence  to  show  that  he  was  employed  solely  to  work 
upon  the  ground,  and  appellee  admits  that  he  had  been 
at  work  upon  the  traveler  for  a  number  of  days  without 
objection.  The  fact  that  he  had  no  experience  in  build- 
ing scaffolds  can  not  aid  the  appellee.  He  was  not  in- 
jured while  building  a  scaffold  or  as  the  result  of  a  fail- 
ure to  instruct  him  on  the  part  of  appellant.  All  that 
was  necessary  for  liim  to  do  under  the  circumstances 
was  to  exercise  his  faculties  in  a  way  that  men  of  ordin- 
ary prudence  usually  exercise  them,  and  he  could  easily 
have  avoided  the  injury.  Nor  is  it  easy  to  perceive  how 
the  injury  can  be  said  to  be  the  proximate  result  of  the 
appellee's  obedience  to  the  orders  of  Pearson,  the  vice- 
principal.  Such  orders  in  no  manner  involved  the  plac- 
ing of  his  foot  in  the  cogwheels  or  even  so  near  them 
that  appellee  was  likely  to  be  injured  thereby.  There  is 
not  a  scintilla  of  evidence  going  to  show  that  the  duties 
assigned  the  appellee  required  him  to  be  in  the  position 
in  which  he  was  when  injured,  and  there  was,  therefore, 
nothing  to  warrant  the  jury  in  coming  to  that  conclu- 
sion. 

The  two  essential  elements  in  contributory  negligence 
are  want  of  ordinary  care  by  the  plaintiff,  and  a  causal 
connection  between  such  want  of  care  and  the  injury 
complained  of.     Beach  Contrib.  Neg.,  section  19. 

Of  course  what  is  and  is  not  ordinary  care  must  always 
depend  upon  the  circumstances  of  each  particular  case. 
It  is  said  that  ordinary  care  should  be  that  degree  of 
care  and  foresight  which  a  discreet  and  cautious  individ- 
ual would,  or  ought  to,  use  if  the  whole  risk  and  loss 
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were  to  be  his  own  exclusively.  Mayor,  etc.,  v.  Bailey , 
2  Denio,  433;  City  of  Madison  v.  Ross,  3  Ind.  236;  54 
Am.  Dec.  481. 

That  no  person  exercising  ordinary  prudence  and  care 
would  voluntarily  place  his  foot  where  the  appellee 
placed  his,  without  knowing  that  the  wheels  were  blocked 
or  hemmed  so  that  they  could  not  move,  we  think  must 
be  admitted.  That  the  appellee's  negligence,  therefore, 
proximately  contributed  to  the  result  can  not,  it  seems 
to  us,  admit  of  a  serious  doubt  or  dispute. 

The  evidence  shows  a  clear  case  of  contributory  negli- 
gence, as  we  view  it,  and  it  was  for  that  reason  insuflfi- 
cient  to  support  the  verdict.  The  appellant  was  entitled 
to  a  new  trial.     Judgment  reversed. 

Filed  March  19, 1895. 


No.  961. 

Clare  et  al.  v.  Huey  et  al. 

Mechanic's  Likn. — Notice,  Matericdman's,  Sufficiency,— The  mere 
wording  of  a  materialman's  notice  of  an  intention  to  hold  a  me- 
chanic's lien  is  of  little  importance  if  it  inform  the  owner  and  othera 
interested  that  the  person  giving  it  claims  to  have  a  lien  on  the 
property  for  materials  famished. 

Same. — Materialman,  Loss  of  Claim. — Owner  Paying  Contractor  Before 
Notice  of  Claim.— A  materialman,  famishing  the  contractor  ma- 
terials, does  not  lose  his  lien  by  the  mere  fact  that  the  owner  of  the 
property  paid  the  contractor  in  full  before  he  had  any  knowledge  of 
sach  materialman's  claim. 

Same. — Materialman  Looking  to  Contractor. — Loss  of  Lien. — A  material- 
man does  not  lose  his  right  to  a  lien,  though  he  famish  the  materials 
primarily  on  the  credit  of  the  contractor  and  with  the  expectation 
that  he  should  and  would  pay  for  them,  even  if  he  have  no  inten- 
tion, at  the  time  he  furnishes  such  materials,  to  resort  to  any  lien 
he  might  otherwise  have. 

Same. — Materialman's  Averments  and  Proof.— The  material  man  need 
not  aver  nor  prove  that  he  furnished  the  materials  apon  the  credit 
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of  the  bailding.  If  he  famished  them  for  the  building  and  they  are 
used  in  it,  and  the  improvement  is  made  by  the  aathority  and  direc- 
tion of  the  owner,  the  right  to  the  lien  attaches. 

SAME.^Conatruction  of  Statute  Liberal.'-The  statute  relating  to  me- 
chanics' liens  is  construed  liberally  in  favor  of  the  mechanic  and 
materialman. 

Samr. — Penonal  IMbUity  of  Contractor  for  Materiah, — A  contractor 
who  purchases  material  for  a  house  is  liable  to  the  materialman  for 
its  cost. 

Payment. — Law  Making  Application, — Where  payment  is  made  on  a 
general  or  running  account,  without  having  been  applied  on  any 
particular  item,  either  by  the  debtor  or  creditor,  the  law  makes  the 
application  by  appl3ring  it  to  the  oldest  item. 

Pbacticb.— iim^ndtn^  Exhibit. — Continuance. — ^The  court  may  permit 
an  exhibit  to  be  amended,  and  the  opposite  party,  upon  a. proper 
showing,  may  obtain  a  continuance  by  reason  of  the  amendment 
having  been  made. 

From  the  Marion  Superior  Court. 
L  P.  and  P.  Orayy  for  appellants. 
/.  T.  Lecklider,  for  appellees. 

Davis,  J. — ^This  action  was  instituted  in  the  court  be- 
low for  the  foreclosure  of  a  mechanic's  and  material- 
man's lien.  There  was  a  trial  by  the  court,  and  a  spe- 
cial finding  of  facts  and  conclusions  of  law,  upon  which, 
over  appellants'  exceptions,  a  decree  was  rendered  for 
the  enforcement  of  the  lien  and  sale  of  property  to  satisfy 
the  same.  On  appeal  to  the  general  term,  the  judgment 
and  decree  of  the  special  term  were  affirmed. 

The  only  assignment  of  errors  in  this  court  is  the  rul- 
ing of  the  court  in  general  term  affirming  the  judgment 
of  the  special  term. 

Separate  assignments  of  errors  by  each  appellant  were 
made  in  the  superior  court  as  follows: 

1.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

2.  That  the  court,  at  special  term,  erred  in  overruling 
the  motion  for  a  new  trial. 

Vol.  12—15 
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3.  That  the  court,  at  special  term,  erred  in  overrul- 
ing the  motion  in  arrest  of  judgment. 

4.  That  the  court,  at  special  term,  erred  in  its  con- 
clusions of  law  upon  the  facts  found. 

The  first  and  third  assignments  of  error  may  be  con- 
sidered together.  The  only  argument  made  in  support 
of  the  insufficiency  of  the  complaint  is  that  the  latter 
"proceeds  upon  the  theory  that  the  materials  mentioned 
in  the  bill  of  particulars  were  furnished  to  William 
Bartenick,  a  contractor,  for  Charles  L.  Clark,  while  the 
copy  of  the  notice  filed  shows  that  the  notice  was  di- 
rected to  Clark  and  wife,  for  materials  furnished  to  them 
at  their  request.'*  We  do  not  think  there  is  a  material 
variance  between  the  contents  of  the  copy  filed  as  an  ex- 
hibit and  the  averments  of  the  complaint,  respecting  the 
person  or  persons  to  whom  the  materials  were  furnished. 
If  the  materials  were  furnished  to  the  contractor  for 
Clark  and  wife,  to  be  used  in  the  building,  and  were  so 
used,  all  of  which  is  averred  in  the  complaint,  a  notice 
directed  to  Clark  and  wife,  in  which  it  is  stated  that  the 
materials  were  furnished  to  them  at  their  instance  and 
request,  in  the  improvement  or  construction  of  the  house, 
will  be  sufficient  to  secure  the  lien.  The  mere  wording 
of  the  notice  is  of  little  importance.  Its  chief  office  is  to 
apprise  the  owner  and  others  interested  that  the  fur- 
nisher of  the  materials  claims  to  have  a  lien  on  the  prop- 
erty. There  is  no  such  repugnancy  here  between  the 
complaint  and  the  exhibit  as  will  render  the  former  bad 
on  motion  in  arrest,  or  on  an  assignment  of  errors  that 
the  complaint  does  not  contain  facts  sufficient  to  consti- 
tute a  cause  of  action. 

In  support  of  the  second  specification  of  the  errors  as- 
signed in  the  superior  court,  appellants'  counsel  contend 
that  the  trial  judge,  in  his  ruling,  committed  an  error 
in  allowing  the  appellees  to  amend  their  complaint  dur- 
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ing  the  progress  of  the  trial.  When  the  appellees  of- 
fered in  evidence  their  original  notice  of  intention  to 
hold  a  lien,  objection  was  made  to  the  introduction  of 
the  same,  upon  the  ground  that  it  was  not  the  same  no- 
tice as  that  described  in  the  complaint,  and  differed  ma- 
terially from  the  copy  filed  as  an  exhibit.  Thereupon, 
the  court  permitted  the  appellees  to  amend  the  copy  of 
notice  filed  so  as  to  conform  to  the  original  notice  offered 
in  evidence.  The  amendment  consisted  in  striking  out 
of  the  copy  of  the  notice  filed  with  the  complaint,  after 
the  words,  ''your  special  instance  and  request,"  the  fol- 
lowing, ''and  at  the  special  instance  and  request  of 
William  Bartenick,  your  contractor." 

The  notice,  introduced  in  evidence,  was  directed  to  the 
appellants  and  informed  them  that  the  appellees  intended 
to  hold  a  lien  on  the  property,  described,  for  work  and  la- 
bor done,  and  materials  furnished  them,  at  their  special 
instance  and  request.  The  exhibit  filed  was  an  exact 
copy  of  this  notice,  except  that  it  contained  the  addi- 
tional and  superfluous  statement  stricken  out.  The 
amendment  in  no  wise  changed  the  material  averments 
of  the  complaint,  nor  the  theory  upon  which  it  proceeded. 
Moreover,  if  the  amendment  was  so  material  as  to  neces.- 
sitate  the  procurement  of  additional' evidence  on  the  part 
of  appellants,  or  to  require  further  time  for  any  reason, 
they  should  have  movidd  for  a  postponement  of  the  trial. 
They  have  not  shown  in  what  respect  they  were  injured 
by  Uie  amendment. 

Some  complaint  is  also  made  of  the  ruling  of  the  trial 
court  in  excluding  testimony  to  the  effect  that,  before 
the  filing  of  the  notice  of  intention  to  hold  a  lien  by  the 
appellees,  the  appellants  had  fully  paid  Bartenick,  the 
contractor,  for  all  the  materials,  including  those  in  suit. 
In  this  there  was  no  error.     Colter  y.  Frese,  45  Ind.  96; 
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Merritt  v.  Pearson,  58  Ind.  385;  City  of  CrawfordavUU  v. 
Johnson,  51  Ind.  397. 

This  brings  us  to  the  only  remaining  specification  of 
error,  being  the  one  which  calls  in  question  the  correct* 
ness  of  the  conclusions  of  law  upon  the  special  findings. 
It  is  the  contention  of  appellants'  counsel  that  the  spe- 
cial findings  show  that  the  materials  were  furnished,  not 
to  the  appellants,  at  their  special  instance  and  request, 
nor  upon  the  credit  of  the  property,  but  to  the  contractor, 
and  to  him  alone,  and  upon  the  strength  of  his  individ- 
ual credit.  It  is  insisted  that  the  attempt  to  charge  the 
appellants'  property  with  a  lien  is  an  afterthought  upon 
the  part  of  the  appellees,  arising  when  they  made  the 
discovery  that  the  contractor  was  insolvent,  and  had  de- 
parted from  the  State.  The  substance  of  the  material 
portion  of  the  facts  found  bearing  upon  the  question  un- 
der immediate  consideration  is  that  the  appellant  Charles 
L.  Clark,  the  owner  of  the  property  sought  to  be  charged, 
employed  Bartenick,  the  contractor,  to  alter  and  improve 
for  him  a  frame  dwelling  house  situated  upon  the  real 
estate  described  in  the  complaint,  the  contractor  agree- 
ing, on  his  part,  to  furnish  all  the  materials,  and  do  all 
the  work,  for  a  certain  stipulated  price,  to  be  paid  as  the 
work  progressed;  that  the  materials  in  controversy  were 
furnished  by  the  appellees  at  the  request  and  upon  the 
order  and  credit  of  said  Bartenick  to  be  used  in  said 
dwelling  house,  and  that  they  were  so  used. 

It  is  further  found  that  the  said  Bartenick  was  a  car- 
penter and  builder  and  was  at  the  time  he  was  engaged 
in  altering  said  dwelling  house  of  appellant  engaged  in 
erecting  six  other  different  buildings  for  other  and  dif- 
ferent parties  under  contract  with  the  said  other  parties 
to  erect  said  buildings  and  furnish  all  the  materials 
therefor,  and  at  the  time  of  making  the  contract  with 
appellant  the  said  Bartenick  was  indebted  to  appellees 
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on  a  general  running  account  for  lumber  and  materials 
sold  by  appellees  in  the  sum  of  several  hundred  dollars; 
that  during  the  progress  of  the  work  upon  the  house  of 
appellant  and  during  the  time  the  appellees  were  fur- 
nishing the  materials  in  the  complaint  mentioned,  they 
were  furnishing  other  materials  for  the  said  other  and 
different  buildings  so  being  erected  by  said  Bartenick; 
that  all  of  said  materials  were  charged  to  said  Bartenick 
in  said  general  account  kept  by  appellee  against  said 
Bartenick;  that  said  general  account  amounted  to 
$1,686.87,  of  which  Bartenick  paid  in  installments 
$1,450,  and  that  after  the  completion  of  said  work  for 
appellant  said  Bartenick  became  and  was  in  failing  cir- 
cumstances pecuniarily  and  left  the  State,  and  that  after- 
wards appellees  filed  a  notice  of  their  intention  to  hold 
a  mechanic's  lien  on  the  property  of  said  appellant  for 
the  entire  balance  of  said  general  account  against  said 
Bartenick,  to  wit,  $236.87. 

As  we  have  before  stated,  the  entire  account  against 
Bartenick,  including  the  lumber  and  material  furnished 
for  and  used  in  the  several  buildings,  referred  to  in  the 
finding,  amounted  to  $1,686.87.  The  entire  balance  due 
appellees  thereon,  after  deducting  payments  made  by 
Bartenick,  was  $236.80.  No  attempt  was  made  by  ap- 
pellees to  acquire  a  lien  on  the  property  of  any  of  the 
other  parties,  but  notice  was  filed  by  them,  as  above 
stated,  of  their  intention  to  hold  a  lien  for  the  entire 
balance  on  appellant's  property.  The  court  found  that 
the  materials  furnished  by  appellees  and  used  in  appel- 
lant's house  amounted  to  $93  in  the  aggregate  and  that 
appellees  were  entitled  to  a  lien  for  the  entire  amount; 
that  the  first  materials  furnished  to  Bartenick  by  ap- 
pellees for  use  in  appellant's  house,  amounting  to  $40.46, 
were  delivered  on  the  30th  of  April,  1891,  and  that  after 
that  date  the  materials  sold  to  Bartenick  for  the  different 
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buildings  amounted  to  $367.63;  that  the  payments  on 
said  general  account,  including  said  items,  from  January 
30  to  July  15,  1891,  amounted  to  $1,450,  all  except  $575 
of  which  was  paid  after  April  30.  In  view  of  the  fact 
that  the  entire  amount  of  material  used  in  appellant's 
house  was  only  $93,  all  of  which  was  furnished  on  and 
after  April  30,  and  that  the  balance  due  on  said  general 
account  after  the  last  payment  thereon  in  July  15  was 
only  $236.80,  and  that  $367.63  of  said  account  was  for 
material  sold  Bartenick  after  April  30,  we  fail  to  find 
anything  in  the  record  explaining  why  a  part,  at  least, 
of  the  account  for  material  used  in  appellant's  house 
was  not  paid.  In  other  words,  the  theory  is  not  shown 
on  which  the  court  found  that  appellant  should  pay  ap- 
pellees for  the  full  amount  of  the  material  used  in  his 
house,  notwithstanding  payments  on  said  general  ac* 
count  in  excess  in  the  aggregate  of  the  entire  account 
after  the  sale  of  at  least  a  part  of  the  material  used  in 
his  house. 

In  this  case  the  payments  were  made  on  a  general 
running  account.  The  payments  are  not  shown  to  have 
been  applied  on  any  particular  items  of  the  account 
either  by  the  direction  of  the  debtor  or  by  election  of  the 
creditor.  In  such  case  the  law  makes  the  application  of 
the  payment  as  a  credit  on  the  oldest  item  in  the  ac« 
count.  Applying  this  rule  it  appears  to  us  that  a  part, 
at  least,  of  the  $93  of  the  account  for  materials  used  in 
appellant's  house  has  been  in  fact  paid.  As  we  have 
seen,  the  entire  account  on  the  30th  of  April,  including 
the  $40.46  for  material  furnished  on  that  day  for  appel- 
lant's house,  amounted  to  $1,319.24,  and  the  entire  pay- 
ments made  on  the  general  account  on  and  prior  to  the 
15th  of  July  amounted  to  $1,450.  This,  in  the  absence 
of  any  showing  or  explanation  to  the  contrary,  conclu- 
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sively  shows  that  at  least  $40.46  of  the  account  for  ma- 
terials used  in  appellant's  house  has  been  paid. 

Without  further  discussion  on  this  branch  of  the  case, 
it  will  suffice  to  say  that  under  the  circumstances  dis- 
closed by  the  record,  and  in  the  light  of  the  oral  argu- 
ment of  counsel,  we  have  reached  the  conclusion  that 
justice  to  all  concerned  requires  us  to  reverse  the  judg- 
ment of  the  trial  court  with  instructions  to  grant  a  new 
trial. 

In  their  briefs  counsel  for  appellant  earnestly  insist 
that  the  facts  specially  found  by  the  court  conclusively 
show  that  the  lumber  and  material  used  in  appellant's 
building  were  sold  and  delivered  to  Bartenick  solely  on 
his  credit  and  not  on  the  credit  of  the  building,  and 
therefore  that  appellees  are  not  entitled  to  have  or  hold 
a  mechanic's  lien  for  any  part  of  said  lumber  and  ma* 
terials. 

In  this  connection  we  observe  it  is  charged  in  the 
complaint  that  appellant/ 'by  and  through  his  said  con- 
tractor, employed  these  plaintiffs  to  furnish  certain  lum- 
ber and  material  to  be  used  in  the  construction  of  said 
improvement  to  be  erected  on  said  property."  This 
averment;  if  material,  is  not  sustained  by  the  finding. 
We  have  given  the  substance  of  the  finding,  on  the  most 
favorable  construction  thereof  in  behalf  of  appellees,  and 
it  appears  that  appellant  did  not  employ  them  to  furnish 
the  lumber  and  material,  but  on  the  contrary,  it  is  shown 
that  appellees  sold  and  furnished  the  lumber  and  ma- 
terial to  said  Bartenick,  on  his  credit,  to  be  used  in  said 
dwelling  house,  and  they  were  so  used. 

It  is  apparent  from  the  finding  that  the  general  ac- 
count against  Bartenick  included  the  lumber  and  ma- 
terials furnished  to  and  used  by  him  in  the  several  dif- 
ferent buildings,  but  there  is  no  finding  that  there  was 
any  intention  or  effort  to  specify  or  designate  at  the  time 
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of  the  sale,  in  the  account  or  otherwise,  what  part  of  the 
lumber  and  material  embraced  in  said  general  account 
were  furnished  for  appellant's  building. 

It  appears,  from  the  special  finding,  that  the  appellee 
Huey  furnished  certain  materials  which  were  used  in 
appellant's  building,  and  that  '*said  materials  were  fur- 
nished at  the  request  and  on  the  order  and  credit  of  said 
Bartenick,  the  contractor,  for  said  defendant,  to  be  used 
in  the  said  dwelling  house,"  and  that  proper  notice  of 
lien  was  duly  filed. 

It  also  appears  that  Bartenick  was  building  other 
houses,  and  the  materials  for  appellant's  house,  as  well 
as  those  for  the  others,  were  charged  to  Bartenick  in  a^ 
general  account  which  appellees  had  against  him.  It 
does  not  appear,  however,  that  on  this  general  account 
the  materials  for  appellant's  house  were  or  were  not  in- 
dicated, the  finding  being  silent  as  to  this  point.  Thus 
it  is,  as  it  seems  to  us,  clearly  and  unequivocally  found 
that  the  materials  were  furnished  to  be  used  in  appel- 
lant's house. 

There  are,  it  is  true,  some  further  evidentiary  facts 
found  which  militate  somewhat  against  this  finding,  but 
all  the  evidentiary  facts  in  the  case  are  not  before  us, 
and  even  those  which  are  presented  here  are  not  abso- 
lutely inconsistent  or  irreconcilable  with  the  finding  that 
the  materials  were  furnished  to  be  used  in  this  particular 
building,  which  is,  as  we  understand  the  law,  the  ulti- 
mate fact  to  be  ascertained  in  cases  such  as  this.  Brig- 
ham  V.  Dewald,  7  Ind.  App.  115. 

The  other  facts  and  circumstances  contained  in  the 
finding  are  not,  in  our  judgment,  sufficient  to  overthrow 
the  plain  and  distinct  finding  upon  the  essential  fact  thai 
the  materials  were  actually  ''furnished,"  not  purchased 
only,  but  ''furnished,"  to  be  used  in  appellant's  house. 

In  the  cases  of  Hill  v.  Sloan ,  59  Ind.  181,  and  Talbott 
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V.  Goddard,  55  Ind.  496,  which  resemble  this  case  in 
many  particulars,  the  plaintiff  failed  for  the  want  of  the 
very  finding  which  is  here  supplied. 

The  necessity  for  this  finding  is  clearly  declared  in 
Jonea  v.  HaU,  9  Ind.  App.  458. 

It  is  not  directly  found  that  the  materials  were  fur- 
nished solely  upon  the  credit  of  Bartenick.  Nor  do  we 
think  the  findings  sufficient  to  require  the  inference  that 
the  materials  were  furnished  "solely "upon  the  credit  of 
Bartenick,  the  contractor.  The  only  reference  to  their 
being  furnished  upon  his  credit  has  already  been  set  out 
in  this  opinion.  That  they  were  furnished  upon  his 
order  and  credit,  and  charged  in  his  general  account,  is 
by  no  means  the  equivalent  of  saying  that  they  were 
furnished  solely  upon  his  credit.  They  might,  consist- 
ently, with  all  the  facts  here  before  us,  have  been  fur- 
nished primarily  upon'his  credit  with  the  expectation  that 
he  should  and  would  pay  for  them,  and  yet  with  the  in- 
tention of  resorting  to  the  lien  should  any  necessity  arise 
therefor. 

The  statute,  by  its  terms,  gives  the  lien,  upon  proper 
notice  filed  by  materialmen  for  materials  furnished  for  a 
building,  to  the  extent  that  they  are  used  therein.  R. 
S.  1894,  sections  7255,  7256. 

The  statute  does  not  require  that  the  materialman 
should  aver  or  prove  that  he  furnished  the  materials  upon 
the  credit  of  the  building.  If  he  furnishes  them  for  the 
building,  and  they  are  used  in  it,  and  the  improvement 
is  being  made  by  the  authority  and  direction  of  the 
owner,  the  right  to  the  lien  attaches.  Neeley  v.  Searight, 
113  Ind.  316;  Colter  v.  Frese,  supra. 

The  lien  is  not  the  creature  of  the  contract,  but  of  the 
law.  It  is  the  law,  and  not  the  contract,  which  gives  the 
lien.  Shilling  v.  Templeton,  66  Ind.  585;  Vail  v.  Meyer, 
71  Ind:  159. 
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It  has  not  been  the  policy  of  the  courts  to  require  from 
the  mechanics  and  materialmen  more  than  the  statute 
itself  demands.  These  statutes  are  entitled  to  a  liberal 
construction  in  favor  of  the  lien-holder,  and  are  not,  as 
has  been  sometimes  held,  to  be  strictly  construed  against 
him.  As  has  been  recently  declared  by  thje  Supreme 
Court:  "The  trend  of  the  later  decisions,  as  well  as  of 
legislation,  is  in  the  direction  of  a  liberal  enforcement  of 
the  law  giving  mechanics  and  materialmen  a  lien  upon 
property  made  valuable  by  their  labor."  McNamee  v. 
Rauck,  129  Ind.  58;  Midland  R.  W.  Go.  v.  Wilcox,  122 
Ind.  84. 

As  I  have  already  indicated,  we  do  not  believe  that 
the  materialman  loses  his  lien  simply  because  he  furnishes 
the  materials  for  the  house  upon  the  order  and  credit  of 
the  contractor,  and  not  upon  the  credit  of  the  house,  even 
if  this  latter  fact  was  made  to  appear.  Where  the  con- 
tractor is  himself,  by  the  terms  of  his  contract  with  the 
owner,  to  furnish  the  material,  he  buys  them,  and,  un- 
less he  pays  cash,  is  necessarily  bound  for  them.  He  is 
primarily  and  personally  liable  therefor  to  the  material- 
man. If  he  fails  to  pay,  and  a  lien  is  taken  and  paid 
by  the  owner,  he  may  deduct  the  amount  from  any  sum 
due  the  contractor,  or  he  may  sue  the  contractor  there- 
for if  necessary.  Merritty.  Pear80fi8,5S  Ind.  385;  Mid- 
land R,  W.  Go,  V.  Wilcox,  supra. 

There  is,  in  such  cases,  always  a  personal  liability  upon 
the  contractor  to  pay  the  debt  incurred  for  the  goods  pur- 
chased. They  are,  therefore,  necessarily  furnished  upon 
his  credit.  If  he  does  not  purchase  them  as  agent  for 
the  owner,  so  as  to  bind  the  owner  personally,  he  binds 
only  himself  personally.  There  is,  it  is  true,  provision 
made  for  a  limited  individual  liability  of  the  owner  upon 
due  notice  given,  but  this  is  under  another  section  of  the 
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statute,  section  7262,  and  by  another  method  than  that 
here  pursued.     Lawton  v.  Case,  73  Ind.  60. 

In  Deatherage  v.  Henderson,  43  Kan.  684,  it  was  said: 
** Under  the  statute,  the  mere  fact  that  the  materials  were 
furnished  on  the  credit  of  Woods  (the  contractor),  would 
not  be  an  extinguishment  or  waiver  of  the  plaintiff's 
hen.'* 

In  Sodini  v.  Winter,  32  Md.  130,  the  defendant  asked 
the  court  to  instruct  the  jury  that  the  plaintiff  could  not 
recover  if  the  ''materials  were  furnished  on  the  credit 
and  individual  liability  of  said  Leiter,  the  contractor, 
and  not  on  the  credit  of  the  defendant  Sodini 's  building. " 
It  was  held  that  this  instruction  was  properly  refused, 
the  court  saying:  "In  a  case  like  the  present,  of  a  ma- 
terialman furnishing  materials  to  a  contractor  to  be  used 
in  the  erection  of  a  building,  the  law  contemplates  a  con- 
tract of  purchase  between  these  two,  and  that  credit  may 
be  given  to  the  latter,  and  whilst  there  is  no  contract, 
express  or  implied,  between  the  former  and  the  owner,  or 
credit  given  to  the  owner,  yet  the  law  provides  a  lien 
upon  the  building  as  a  security  for  the  materialman  in 
case  the  contractor  fails  to  pay  for  the  materials,  and  this 
is  done  without  affecting  the  liability  of  the  contractor  on 
his  contract  of  purchase,  which  still  exists.  Indeed,  it 
was  the  liability  to,  and  frequency  of,  loss  sustained  by 
mechanics  and  dealers  in  consequence  of  the  employ- 
ment of  a  middleman  or  contractor  which  induced  the 
Legislature  to  give  a  lien  on  the  building.  Such  being 
its  character,  and  such  the  provisions  of  law  for  its  en- 
forcement, the  mere  fact  that  the  materials  were  fur- 
nished on  the  credit  of  the  contractor  and  not  on  the 
credit  of  the  building,  is  not,  in  our  opinion,  either  a 
waiver  or  an  extinguishment  of  the  lien." 

In  Malhry  v.  LaCrosse,  etc.,  Co,,  80  Wis.  170,  plaint- 
iffs sought  to  enforce  a  lien  for  materials  for  an  abattoir 
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being  built  by  a  contractor.  The  court,  by  Lyons,  J.^ 
there  declared:  "We  also  think  it  quite  immaterial  that 
plaintiffs  did  not  know,  when  they  furnished  such  ma- 
terials, that  they  were  entitled  to  a  lien  for  the  unpaid 
price  thereof  upon  the  property  of  the  defendant.  Being 
subcontractors  under  Nicholas  Bros.,  and  having  fur- 
nished the  materials  to  be  used  (and  which  were  used) 
in  defendant's  buildipg,  they  may  avail  themselves  of  all 
valid  statutory  remedies,  *  *  whether  they  knew  or  did 
not  know  the  extent  of  those  remedies,  when  they  parted 
with  their  property." 

In  Eufaula,  etc,,  Co.  v.  Addyston  Pipe,  etc.,  Co.,  89  Ala. 
552,  the  doctrine  is  fully  recognized  that  to  give  a  lien  the 
materials  must  be  furnished  for  some  particular  building 
or  improvement,  but  the  court  says:  ''It  is  equally  well 
settled  that  there  need  be  no  stipulations  for  a  lien,  nor 
need  the  contract  of  supply  be  made  with  a  view  to 
charging  the  property/' 

The  proposition  is  well  put  by  Caldwell,  J.,  in  Bos- 
sett  V.  Bertorelli  (Tenn.),  22  S.  W.  Rep.  423:  ''Com- 
plainants allege  and  prove  that  they  furnished  the  ma- 
terials to  Larkin  for  use  in  the  construction  of  a  certain 
house  for  the  defendant,  and  that  he  used  them  in  the 
construction  of  that  particular  house.  Those  facts,  with- 
out more,  gave  complainants  an  inchoate  lien  upon  the 
property.  It  was  not  necessary  to  the  creation  of  such 
lien  that  complainants  should  have  had  'an  understand- 
ing that  they  intended  to  claim'  it.  Nor  is  it  important 
that  they  charged  Larkin ,  personally,  with  the  debt.  They 
were  entitled  to  both  securities,  his  personal  liability,  and 
a  lien  on  the  property,  and  their  reliance  on  the  one  did 
not  impair  their  right  to  rely  on  the  other  also.  They 
could  not  be  put  to  an  election  between  the  two  so  long 
as  their  debt,  or  any  part  of  it,  remained  unpaid.  Noth- 
ing is  shown  to  have  been  said  between  complainants 
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and  Larkin,  either  about  his  personal  obligation  to  pay 
the  debt,  or  the  liability  of  the  property.  That,  however, 
is  of  no  consequence,  for  the  lien  arose,  as  a  matter  of 
law,  from  the  transaction  itself,  and  his  contract  for  the 
materials  made  him  personally  liable." 

That  the  materialman  might,  by  the  terms  of  his  con- 
tract, waive  his  lien  is  undoubtedly  true,  or  that  his 
contract  might  be  such  as  to  create,  an  estoppel  is  also 
true,  but  there  is  here  no  pretense  of  agreement  to  waive 
nor  are  there  any  facts  which  would  create  an  estoppel. 
There  is  nothing  to  show  that  appellant  was  misled  by 
any  act  or  statement  of  appellee.  Albrechty.  Foster,  etc., 
Lumber  Co.,  126  Ind.  318;  Hoagland  v.  Lusk,  33  Neb. 
876;  Phillips  Mech.  Liens,  section  117. 

Counsel  for  appellants  refer  us  to  the  text  of  15 
Am.  &  Eng.  Encyc.  of  Law,  p.  40,  where  it  is  stated 
that  "Persons  furnishing  on  the  credit  of  the  con- 
tractor, materials  used  in  building  a  house,  have 
no  lien  therefor  on  the  building."  The  only  cases 
cited  in  support  of  the  text  are  Wisconsin,  etc.,  Co.  v. 
Grains,  72  Wis.  275,  which  does  not  even  tend  in  the 
remotest  degree  to  sustain  it  and  a  number  of  cases  from 
Pennsylvania.  There  the  theory  of  the  courts  has  been 
that,  where  material  is  furnished  to  a  contractor  for  use 
in  a  building,  the  lien  attaches  when  sold  on  the  credit 
of  the  building,  and  the  material  is  sold  to  the  owner, 
and  becomes  his  property,  and  he  must  pay  for  it  even 
if  not  used  in  the  building.  White  v.  Miller,  18  Pa. 
St.  52. 

No  such  doctrine  can  be  sustained  in  Indiana  where, 
as  we  have  seen,  the  contractor  is  primarily  liable,  and 
the  owner  under  no  general  personal  liability,  and  his 
property  liable  secondarily  only  for  such  material  as  is 
not  only  furnished  for,  but  also  used  in,  his  building. 
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Such  authority  can  have  no  weight  nor  applicability 
in  construing  our  statute. 

Doolittle  V.  Goodrich,  13  Neb.  296,  seems  to  decide 
only  that  the  contractor  was  not  the  agent  of  the  owner 
in  purchasing  the  materials,  and  that  this  being  true 
under  the  statute  then  in  force,  there  was  no  lien. 

So,  also,  in  Holmes  v.  Shands,  27  Miss.  40,  it  is  held 
that  there  is  no  lien  unless  the  circumstances  are  sucli 
as  to  create  a  personal  liability  against  the  owner. 

The  statement  of  facts  and  law  in  Wetherill  v.  Ohlen-^ 
dorfy  61  111.  283,  is  so  meager  that  we  must  confess  our  in- 
ability to  determine  just  what  is  decided  thereby. 

Clearly,  either  the  statutes  of  the  States,  or  the  con- 
struction placed  upon  them  by  their  courts,  are  so  differ- 
ent from  our  own  that  they  can  not  be  taken  as  a  guide 
to  the  law  of  this  State. 

Counsel  cite  in  support  of  their  position  section  116, 
Phillips  Mech.  Liens,  which  does  indeed  sustain  it, 
but  is  founded  solely  on  Mississippi  and  Pennsylvania 
cases. 

In  section  118  of  the  same  book  we  find  the  law  stated 
in  harmony  with  our  holding  in  this  case. 

Ogden  v.  Kelsey,  4  Ind.  App.  299,  does  not  aid  appel- 
lant. It  does  not  involve  a  mechanic's  lien  at  all,  and 
the  proposition  of  law  laid  down  goes  no  further  than  to 
sustain  what  we  have  already  asserted,  that  to  bind  the 
property  the  improvement  must  be  made  by  the  authority 
and  direction  of  the  owner. 

We  are  unable  to  find  anything  in  City  of  Crawfords- 
ville  V.  Barr,  45  Ind.  258,  or  in  any  other  Indiana  case, 
which  sustains  the  proposition  that  the  materials  must 
be  furnished  on  the  credit  of  the  building  in  order  to 
authorize  a  lien,  and  that  the  lien  is  lost  if  they  be  fur- 
nished on  the  credit  of  the  contractor. 

To  so  hold  would  result  in  cutting  off  nearly  all  liens 
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in  favor  of  subcontractors  and  materialmen,  and  would 
also  cut  off  all  laborers  and  materialmen  who,  when 
they  did  the  work  or  furnished  the  material,  were  ignorant 
of  their  right  to  the  lien.  Such  is  not,  in  our  judgment, 
the  law.  On  the  contrary,  when  the  work  is  done  on 
the  building  for  the  contractor  of  the  materials  furnished 
to  him  to  be  used  in  that  particular  building,  and  they 
are  so  used,  the  laborer  or  materialman  is  entitled  to  a 
lien  upon  the  filing  the  proper  notice  at  the  proper  time, 
subject  to  his  power  to  waive  the  lien  by  contract,  or  to 
estop  himself  from  asserting  it  by  acts  which  would 
create  an  estoppel  in  any  other  case;  but  simply  furnish- 
ing the  goods  or  doing  the  work  on  the  order  and  credit 
of  the  contract  or  without  any  present  intention  of 
creating  a  lien  is  not  a  waiver  nor  an  estoppel. 

Judgment  reversed  at  costs  of  appellees  with  instruc- 
tion to  grant  a  new  trial. 

filed  April  8,  1895. 

Dissenting  Opinion. 

Rbinhabd,  J. — ^The  majority  opinion  adjudges  a  re- 
versal for  error  in  allowing  the  appellee  $40.46  in  ex- 
cess of  what  he  was  entitled  to  recover.  As  this  point 
was  not  made  in  the  brief  of  appellant's  counsel  I  think 
it  should  be  regarded  as  waived.  Moreover,  if  the  find- 
ing is  excessive  in  the  amount  stated,  the  appellee 
should  be  given  an  opportunity  to  remit  the  excess  if  he 
so  desires. 

Filed  April  3, 1885. 
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No.  1,688. 

The  First  National  Bank,  op  Indianapolis,  No.  2,666, 
V.  Hanna,  Administrator,  et  al. 

JuDOMBNT. — CoUaterdl  Attack,— Decree  to  8eU  Decedent's  Land.— Except 
tione  to  Final  Report.— A  decree  to  sell  real  estate  to  pay  the  debts  of 
a  decedent  can  not  be  attacked  as  erroneous  by  one  a  party  to  it,  by 
filing  exceptions  to  the  final  report  of  such  decedent's  administrator, 
and  such  a  decree  is  binding  upon  him,  however  erroneous,  until  set 
aside  in  a  direct  proceeding. 

Same. — Presumption  of  Jurisdiction, — ^The  presumption  is  that  a  court 
of  general  jurisdiction  had  jurisdiction  of  a  person  who  seeks  to  set 
aside  its  decree,  whether  such  decree  contains  a  recital  of  jurisdio- 
tional  facts  or  not. 

Same. — Allegation  to  Avoid,  Sufficiency.— Decree. — It  is  not  sufficient,  in 
order  to  overcome  the  presumption  in  favor  of  the  jurisdiction  of  a 
court  of  general  jurisdiction  rendering  a  decree,  for  the  person  who 
seeks  to  avoid  its  consequences  to  merely  aver  that  he  had  no  legal 
notice  of  the  pendency  of  the  action  in  which  it  was  rendered ;  but 
such  person  must  allege  what,  if  anything,  is  shown  by  the  record 
in  relation  to  the  issue  and  service  of  process  therein. 

Same. — Overcoming  Recital  of  Notice,  8uffi,ciency  of  Averment.— Wher^ 
a  judgment  shows,  upon  its  face,  that  the  party  seeking  to  avoid  it 
had  been  served  with  legal  notice,  an  averment  that  no  such  notice 
had  in  fact  been  served  is  not  sufficient  to  overcome  the  recital  of 
notice  in  the  record. 

Decedent's  Estate. — Administrator's  Power  Over  Real  Estate.— Order 
to  Sell. — An  administrator  has  no  control  over  the  real  estate  of  his 
decedent  except  it  become  necessary  to  pay  debts ;  and  he  then  can 
only  sell  it  under  an  order  of  the  court. 

Same. — Rents,  Heirs  Entitled  to. — Administrator  Can  Not  Control.— The 
heirs,  and  not  the  creditors,  are  entitled  to  the  rents  of  the  deced- 
ent's real  estate,  even  after  petition  to  sell  such  real  estate ;  and  if 
the  administrator  collect  the  rents,  he  can  not  apply  them  to  the 
payment  of  the  debts  of  the  decedent,  unless  acting  under  a  special 
order  of  the  court  in  renting  the  property. 

Traotice.— Exhibits.— Judgment.— The  term  "written  instrument," 
such  as  must  be  filed  with  a  pleading  when  the  action  is  founded 
upon  it,  does  not  include  a  judgment. 

Review  op  Judgment.— Order  to  Sell  Decedents  Real  Estate.— K  bill  to 
review  an  order  to  sell  real  estate  of  a  decedent  to  pay  his  debts  can 
not  be  maintained,  for  such  order  is  only  an  interlocutory  order. 
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Sams. — When  Bill  Must  Be  Filed,— A  bill  lor  review  of  a  judgment 
must  be  brought  within  one  year  from  the  date  of  the  rendition  of 
the  judgment. 

From  the  Hendricks  Circuit  Court. 

12.  N.  Lamb  and  R,  Hill,  for  appellant. 

F.  Kneifler  and  /.  8.  Berryhill,  for  appellees. 

Reinhabd,  J. — ^This  appeal  was  taken  from  the  rul- 
ings of  the  court  below  upon  certain  exceptions  to  the 
final  report  of  the  appellee  as  administrator  of  the 
estate  of  JohnHanna,  deceased. 

The  facts  underlying  the  case  are  as  follows: 

John  Hanna,  the  appellee's  decedent,  died  October  24, 
1882,  intestate,  leaving  the  appellee,  Emma  Hanna, 
his  widow,  and  ten  children  surviving  him.  The  appellee 
Wilbur  A.  Hanna,  on  the  8th  day  of  November,  1882, 
was  appointed  administrator  of  the  estate  of  said  in- 
testate, and,  on  the  26th  day  of  December,  1883,  filed 
his  petition  in  the  Hendricks  Circuit  Court  to  sell  real 
estate  to  pay  decedent's  debts. 

In  the  petition  the  administrator  averred  that  Hanna 
died  the  owner  in  fee  simple  of  certain  real  estate  there- 
in particularly  described  in  parcels,  to  wit: 

No.  1.    Certain  real  estate  in  Putnam  county. 

No.  2.    Also  in  Putnam  county. 

No.  3.    Lot  No.  45  in  Young's  subdivision  to  Indian- 
apolis. 
.  No.  4.    Lot  No.  46  in  Young's  subdivision  to  Indian- 
apolis. 

No.  5.  Part  of  lot  No.  13  in  Coburn's  subdivision  to 
Indianapolis. 

No.  6.   Lots  3  and  4  and  an  undivided  one-fourth  of 
lots  5  and  6  in  the  Commissioners'  subdivision,  etc.,  to 
Indianapolis. 
Vol.  12—16 


242        APPELLATE  COURT  OP  INDIANA, 

First  National  Bank  of  Indianapolis  «.  Hanna,  Administrator,  et  al. 

No.  7.  One  hundred  and  seventy-six  acres  in  Hend- 
ricks county,  described  in  record. 

No.  8.  One  hundred  and  seventy-four  acres  in  Hend- 
ricks county,  also  described. 

In  the  decree  of  sale  it  was  provided  how  the  pro- 
ceeds thereof  should  be  applied  by  the  administrator, 
with  which  order  the  latter  complied. 

Having  sold  all  the  real  estate  and  applied  the  pro* 
ceeds  as  directed,  the  administrator  filed  his  final  report 
and  asked  to  be  discharged.  To  this  report  the  appel- 
lant filed  six  exceptions  and  subsequently  added  a 
seventh. 

The  first  exception  attacks  the  decree  in  the  proceed- 
ing to  sell  real  estate  and  claims  that  it  was  erroneous 
because  it  provided  that  the  widow  should  take  one- 
fifth  interest  in  the  entire  estate  as  against  all  but  mort- 
gagees. 

To  this  exception  the  court  sustained  a  demurrer,  and 
this  ruling  is  assigned  as  error. 

The  attack  made  by  this  exception  is  upon  the  decree 
to  sell  real  estate,  or  rather  upon  that  portion  of  it  which 
awards  the  one-fifth  of  the  proceeds  to  the  widow.  If 
the  appellant  was  a  party  t6  such  decree,  or  to  the  pro- 
ceedings in  which  it  was  made,  and  had  legal  notice 
thereof,  so  as  to  be  barred  by  it,  it  can  not  attack  the  de- 
cree thus  collaterally.  The  appellant's  counsel  recognize 
this  dilemma,  and  seek  to  escape  it  by  an  attempt  to 
show  that  the  court  had  no  jurisdiction  such  as  to  make 
the  decree  binding  upon  the  appellant. 

The  averment  as  to  jurisdiction  is:  "That  neither  the 
said  Alexander  B.  Conduitt,  the  president,  nor  any  other 
officer  of  said  First  National  Bank  of  Indianapolis,  was 
served  with  notice  of  the  pendency  of  said  petition,  or 
ever  appeared  thereto." 

And  again  it  is  averred  as  follows:     "To  which  [pro- 
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ceeding  to  sell  real  estate]  the  First  National  Bank  of 
Indianapolis,  No.  55,  the  then  holder  of  said  claims,  was 
not  a  party,  and  did  not  appear  and  answer,  and  was  not 
notified  by  summons  or  otherwise,  and  to  which  neither 
of  said  banks  appeared  and  filed  answer." 

It  is  not  material  how  erroneous  the  decree  to  sell  real 
estate  may  have  been,  if  the  court  had  jurisdiction  of  the 
subject-matter  and  the  parties,  it  can  not  be  assailed  col- 
laterally. That  the  court  had  jurisdiction  of  the  subject- 
matter  is  not  denied.  It  being  a  court  of  general  juris- 
diction, it  will  also  be  presumed  that  it  had  jurisdiction 
of  the  person  of  appellant,  and  this  presumption  will 
hold  good  until  it  is  overcome  by  some  showing  to  the 
contrary.  The  court  will  be  presumed  to  have  done  its 
duty,  and  this  includes  the  presumption  that  all  parties 
affected  by  said  judgment  and  decree  were  properly  be- 
fore it,  and  were  duly  served  with  process. 

Where  it  appears,  on  the  face  of  the  record,  that  the 
court  had  jurisdiction,  the  judgment  can  not  be  im- 
peached collaterally.  Lantz  v.  Moffetty  102  Ind.  23;  In- 
dianapolis, etc,,  R,  W.  Co.  V.  Harmless,  124  Ind.  25; 
Cassady  v.  Miller,  106  Ind.  69. 

If  it  does  not  so  appear,  this  fact  should  be  pleaded. 

It  is  not  sufficient,  in  such  case,  in  order  to  overcome 
the  presumption  in  favor  of  the  jurisdiction  of  the  court, 
to  aver  that  the  party  seeking  to  escape  its  consequences 
had  no  legal  notice  of  the  pendency  of  the  action  in 
which  it  was  rendered,  but  such  party  must  allege  what, 
if  anything,  is  shown  by  the  record  in  relation  to  the  is- 
sue and  service  of  process  therein.  Cassady  v.  Miller, 
supra;  Indianapolis,  etc.,R.  W,  Co,  v.  Harmless,  supra; 
Shoemaker  v.  South  Bend  Spark  Arrester  Co.,  135  Ind. 
471. 

The  reason  for  the  rule  just  announced  is  that  the  rec- 
ord in  such  matters  is  conclusive.     Were  the  judgment 
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itself  pleaded,  and  did  it  show  upon  its  face  that  the 
party  seeking  to  avoid  it  had  been  served  with  legal  no- 
tice, an  averment  that  no  such  notice  had  in  fact  been 
served,  would  not  be  sufficient  to  overcome  the  recital  of 
notice  in  the  record.  And  when  the  record  of  the  judg- 
ment is  not  set  forth  in  the  pleading,  as  it  is  not  in  the 
exception  under  consideration,  every  presumption  as  to 
what  it  contains  will  be  indulged  in  its  favor  until  the 
contrary  is  made  to  appear  by  direct  averment. 

It  was  said  by  the  court  in  Cassady  v.  Miller,  tupra: 
''It  is  nowhere  alleged  in  appellants'  complaint  that  the 
record  of  such  judgment  does  not  show  that  she"  (Melissa 
Cassady)/'was  not  a  party  defendant  in  the  action  and 
judgment.  Nor  do  the  appellants  allege  that  the  record 
shows  that  no  summons  was  issued  in  the  action  for  Me- 
lissa Cassady,  or  that  she  had  not  been  personally  served 
with  summons  issued  therein,  and  the  summons  re- 
turned by  the  sheriff,  showing  such  service  the  requi- 
site period  of  time  before  the  rendition  of  such  judgment. 
Upon  the  question  of  notice,  the  only  allegation  of  the 
complaint  is,  that  she,  Melissa  Cassady,  was  not  served 
with  process,  and  did  not  know  of  the  rendition  of  such 
judgment  nor  of  its  existence  until  in  1881.  This  alle- 
gation is  wholly  insufficient,  we  think,  to  overcome  the 
legal  presumptions  in  favor  of  the  validity  of  the  judg- 
ment." 

In  Krug  v.  Davis,  85  Ind.  309,  the  court  said:  ''It 
necessarily  follows  that  besides,  or  instead  of,  denying  the 
fact  of  service,  the  complaint  should  have  alleged  that 
there  was  not  in  fact,  and  the  record  of  the  judgment 
did  not  show,  a  return  of  service  of  summons  upon  the 
judgment  defendant." 

We  are  therefore  of  opinion  that  the  exception  be- 
fore us  is  not  sufficient  to  overcome  the  presumption  in 
favor  of  the  validity  of  the  judgment  it  seeks  to  escape, 
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and  that  the  court  correctly  sustained  the  demurrer 
to  it. 

The  court  also  sustained  a  demurrer  to  the  second  ex- 
ception, and  this  ruling  is  assigned  as  error.  This  ex- 
ception seeks  to  prevent  the  approval  of  the  report  upon 
the  ground  that  the  administrator  did  not  apply  the  rents 
of  the  real  estate  to  the  payment  of  the  debts  of  the 
estate.  It  avers  that  parcel  No.  1,  18.53  acres,  adjoin- 
ing the  town  of  Greencastle,  was  of  the  rental  value  of 
$10  per  month;  parcel  No.  2,  4  acres  in  Greencastle,  was 
of  the  value  of  $20  per  month;  parcel  No.  3,  being  lot 
No.  45,  in  Young's  subdivision  to  Indianapolis,  was  of 
the  rental  value  of  $20  per  month;  parcel  No.  4,  viz.: 
Lot  No.  46,  in  Young's  subdivision  to  Indianapolis,  was 
of  the  rental  value  of  $20  a  month;  parcel  No.  7,  viz.: 
A  farm  of  176  acres  in  Hendricks  county,  was  of  the 
rental  value  of  $800  a  year,  and  parcel  No.  8,  124  acres 
improved  land  in  Hendricks  county,  Indiana,  was  of  the 
rental  value  of  $300  per  year. 

The  exception  demands  that  the  administrator  be 
charged  with  said  rent,  for  all  but  the  40  acres  reserved 
to  the  widow  and  family. 

Appellant's  counsel  insist  that  under  section  2336,  R. 
S.  1881,  "It  is  the  duty  of  the  administrator,  as  soon  as 
he  learns  that  the  personal  estate  is  insufficient  to  pay 
debts,  to  take  charge  of  all  the  real  estate  not  exempted 
to  the  widow  and  children,  and  if  he  can  not  sell,  rent 
and  collect  the  rents  for  the  benefit  of  creditors.'* 

We  do  not  think  the  appellant's  position  as  to  collec- 
tion and  application  of  rents  is  at  all  tenable.  It  is  well 
settled  that  the  administrator  has  no  control  over  the  real 
estate  except  in  case  it  becomes  necessary  to  pay  debts,  in 
which  event  he  can  proceed  to  sell  it  only  by  order  of 
court.  The  heirs,  and  not  the  creditors,  are  entitled  to 
the  rents;  and  this  is  so  even  after  a  petition  to  sell  the 
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real  estate  has  been  filed.  The  administrator,  even  if 
he  collects  such  rents,  can  not  apply  them  to  the  pay- 
ment of  debts  unless  he  is  acting  under  the  special 
order  of  the  court  in  renting  the  property.  Kidwell  v. 
Kidwelly  84  Ind.  224;  Hanhine,  Admr.,  v.  Kimball,  57 
Ind.  42. 

The  court  also  sustained  a  demurrer  to  the  fifth 
paragraph  of  the  appellant's  exceptions.  This  ruling  is 
assigned  as  error,  but,  as  the  point  is  not  discussed  in 
appellant's  brief,  it  must  be  considered  as  waived. 

The  fourth  specification  of  error  is  that  the  court 
erred  in  sustaining  the  demurrer  of  the  appellee  to  the 
seventh  or  additional  exception  and  complaint  filed  by 
the  appellant.  This  paragraph  sets  forth  at  length  as  ex- 
hibits, the  proceedings  resulting  in  the  sale  of  real  estate 
to  pay  debts,  and  seeks  to  review  them.  The  conclud- 
ing portion  of  this  paragraph  is  as  follows: 

"Plaintiff  and  exceptor  files  herewith  and  makes  part 
hereof  a  certified  copy  of  the  proceedings  and  record, 
including  said  administrator's  said  petition  to  sell  real 
estate  to  pay  debts,  the  answers  thereto  by  appellees,  the 
answer  and  cross-complaint  of  said  Emma  Hanna,  and 
the  answers  of  parties  made  defendant  to  said  cross-com- 
plaint, the  orders,  entries  and  final  finding,  judgment 
and  decree  of  the  Hendricks  Circuit  Court  on  said  ad- 
ministrator's said  petition  to  sell  real  estate  to  pay  debts, 
and  on  said  Emma  Hanna's  answer  and  cross-complaint, 
and  of  all  reports  of  sales  of  real  estate  by  said  Wilbur 
A.  Hanna  as  such  administrator,  and  of  his  reports  to 
the  court  as  such  administrator. 

'^Plaintiff  and  exceptor,  therefore,  prays  the  court  that 
said  proceedings,  judgment  and  decree  may  be  reviewed 
and  modified,  and  that  said  Emma  Hanna,  as  such  wid- 
ow, may  be  given  her  interest  in  the  said  real  estate  of 
which  said  John  Hanna  died  seized,  subject  to  the  mort- 
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gage  liens  and  encumbrances  existing  against  said  real 
estate  at  the  time  of  the  death  of  said  John  Hanna,  and 
given  her  interests  in  the  equitable  interest  therein,  held 
by  said  John  Hanna  in  lot  46,  in  Young's  subdivision  of 
outlet  181,  Indianapolis,  covered  by  the  sheriff's  certifi- 
cate, after  the  payment  of  the  debt  of  said  John  Hanna, 
to  secure  which  said  certificate  of  sale  had  been  assigned 
«8  collateral  security. 

'*And  appellant  and  exceptor  prays  for  all  other  equi- 
table and  proper  relief." 

The  appellant's  counsel  earnestly  contend  that  this 
pleading  sufficiently  shows  the  want  of  jurisdiction  in 
the  court  making  the  order  of  sale  in  that  it  not  only 
avers  that  no  notice  was  actually  served  upon  appellant 
but  in  that  it  also  makes  the  proceedings  exhibits  of  the 
paragraph,  such  proceedings  themselves  showing  that  no 
notice  was  served  upon  the  appellant,  and  that  it  did  not 
appear  thereto.  But  the  weakness  of  the  appellant's  po- 
sition lies  in  the  fact  that  the  court,  in  passing  upon  the 
sufficiency  of  the  pleading  under  consideration,  can  not 
look  to  the  exhibits.  Our  code  only  permits  such  an 
exhibit  to  be  filed  when  the  pleading  is  founded  on  a 
written  instrument  or  an  account.  R.  S.  1894,  section 
365  (R.  S.  1881,  section  362). 

It  has  been  repeatedly  and  uniformly  held  by  our 
courts  that  a  judgment  is  not  a  ^'written  instrument" 
within  the  meaning  of  the  statute,  and  that  a  copy  of  a 
judgment  so  filed  with  a  pleading  does  not  become  a  part 
thereof  by  reference,  although  such  judgment  be  the 
foundation  of  the  pleading.  Dumbould  v.  Rowley,  113 
Ind.  353;  Conwell  v.  Conwell,  100  Ind.  437;  EvansvUlCy 
etc.,  R.  R.  Go,  V.  Frank,  3  Ind.  App.  96. 

We  must,  therefore,  examine  the  pleading  before  us 
without  reference  to  the  transcript  of  the  judgment  and 
proceedings  filed  with  it,  and  when  this  is  done  the  same 
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objection  applies  to  it  that  was  stated  in  passing  upon 
the  sufficiency  of  the  first  exception.  The  presumption 
in  favor  of  the  validity  of  the  judgment  is  not  overcome 
by  any  averment  in  this  exception. 

If,  however,  this  paragraph  be  treated  as  a  bill  to  re- 
view, it  is  clearly  insufficient  for  several  reasons:  In 
the  first  place,  the  order  to  sell  the  real  estate  is  but  an 
interlocutory  order,  and  to  such  an  order  a  bill  to  review 
will  not  lie.     Cravens  v.  Chambers,  69  Ind.  84. 

Moreover,  as  a  bill  to  review,  this  pleading  was  not 
filed  in  time.  The  judgment  and  decree  of  sale  was 
rendered  February  5,  1884,  and  the  sales  were  confirmed 
from  March  21,  1885,  to  October  6,  1887.  The  bill  was 
filed  November  10,  1891.  The  cause  relied  upon  for  the 
review  is  error  of  law  appearing  in  the  proceedings  and 
judgment.  A  bill  for  this  cause  must  be  brought  within 
one  year.  R.  S.  1894,  section  628  (R.  S.  1881,  section 
616). 

The  application  must  be  filed  within  the  time  fixed  by 
the  statute.     Rosav.  Prather,  103  Ind.  191. 

Other  reasons  might  be  mentioned  why  the  pleading 
is  bad  when  considered  as  a  bill  to  review,  but  these  are 
sufficient. 

The  appellant  insists,  however,  that  while  this  ex- 
ception is  called  a  bill  to  review,  *'it  is  in  no  sense  such 
a  proceeding  as  is  contemplated  by  the  statutory  provis- 
ion in  regard  to  the  review  of  judgments.  It  is  a  pro- 
ceeding to  be  relieved  from  the  effect  of  a  judgment  or 
decree  of  a  court,  seriously  affecting  the  rights  of  appel- 
lant, rendered  in  a  case  of  a  cross-petition,  without  the 
court  that  rendered  the  decree  having  acquired  juris* 
diction  of  appellant  as  to  the  cross-petition." 

What  we  have  heretofore  said  in  respect  of  the  ques- 
tion of  attack  upon  the  judgment  for  the  want  of  juris- 
tion,  applies  also  to  the  point  under  immediate  consid- 
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eration.  We  must  presume,  in  the  absence  of  the 
record,  that  the  court  did  its  duty  in  the  premises,  and 
that  process  upon  the  cross-petition  was  duly  served. 
The  mere  allegation  that  it  was  not  so  served,  without 
an  additional  averment  that  the  record  shows  upon  its 
face  such  want  of  service,  or  at  least  that  the  judgment 
entry  fails  to  show  such  service,  or  an  appearance,  is 
not  sufficient  to  overcome  the  presumption  in  favor  of 
the  validity  of  the  judgment.  If  the  appellant  was  a 
party  to  the  proceedings  to  sell  the  real  estate  and  was 
duly  served  with  process,  it  is  bound  by  the  decree.  If 
the  decree  shows  such  service,  the  appellant  is  bound 
by  it  in  the  absence  of  fraud.  If  the  decree  does  not 
show  such  service,  or  otherwise  fails  to  disclose  the  ju- 
risdiction of  the  court,  the  appellant  should  have  so 
alleged  in  its  exception. 

What  the  appellant  might  have  accomplished  by  a 
direct  proceeding  to  set  aside  the  decree,  we  need  not 
determine. 

The  exceptions  to  the  report  were  not  a  direct  but  a 
collateral  attack  upon  the  interlocutory  orders  and  judg- 
ments of  the  court,  the  consequences  of  which  they 
undertook  to  escape  by  averments  of  want  of  jurisdic- 
tion. The  court  committed  no  error  in  sustaining  the 
demurrer  to  this  exception.  See  Thornton  &  Blackledge 
Adm.  and  Sett,  of  Estates,  392. 

The  remaining  assignments  of  error  present  no 
other  or  different  question  for  our  determination  from 
those  already  passed  upon. 

The  question  sought  to  be  raised  by  the  appellant  as  to 
what  interest  Emma  Hanna,  the  widow  of  appellee's 
intestate,  took  in  the  real  estate  of  her  husband  at  the 
time  of  his  death,  is  not  before  us. 

The  decree  of  sale  and  order  of  payment  of  the  pro- 
ceeds, are  conclusive  as  against  the  appellant,  and,  in 
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the  absence  of  a  showing  that  the  court  had  no  jurisdic- 
tion, the  appellant  will  be  bound  by  them. 

Judgment  affirmed. 

Filed  March  13, 1895. 


No.  1,587. 
City  of  Valparaiso  v.  Moffitt  kt  al. 

Damaqibb. — Tort.^' Several  Actions. — Satufying  one  Judgment  Satisfies 
AU. — A  person  injured  by  others  acting  severally  may  have  several 
judgments  against  such  persons  and  in  different  amounts,  but  the 
payment  of  one  jud^ent  operates  as  a  satisfaction  of  ail  of  them. 

Action. — Several  Tort  Feasers,  Joint  Liability, — If  several  distinct  acts 
of  several  persons  contribute  to  a  single  injury,  but  without  concert 
of  action  or  common  intent,  there  is,  as  a  general  rule,  no  joint  lia- 
bility ;  but  if  there  was  concert  of  action  and  a  common  intent  and 
purpose,  such  persons  are  generally  jointly  liable  for  their  joint 
acts. 

8amb. — Tort  Feasers, — Setting  in  Motion  Destructive  Agency. — Joinl 
Liability. — If  there  be  no  concert  of  action  or  unity  of  purpose,  but 
the  acts  of  several  tort  feasers  are  concurrent  as  to  time  and  place, 
and  unite  in  setting  in  operation  a  single  destructive  and  dangerous 
force  which  produces  the  injury,  then  such  persons  are  jointly  liable. 

NuisANCB.— ^Sitfvcral  Persons,— Joint  Liability. — If  the  acts  of  several 
persons  be  separate  and  distinct  as  to  time  and  place,  bat  culminate 
in  producing  a  public  nuisance  which  injures  the  person  or  property 
of  another,  such  persons  are  jointly  and  severally  liable  to  the 
person  injured. 

Same. — Liability  of  a  Municipal  Corporation. — Liability  of  Individual 
who  Settles  With  Plaintiff.— A.  municipal  corporation,  like  a  natural 
person,  is  liable  for  the  erection  and  maintenance  of  a  nuisance ; 
and  it  can  not  escape  liability  on  the  ground  that  a  natural  person 
also  liable  for  the  nuisance  has  settled  with  the  plaintiff  for  the 
damage  he  has  sustained. 

^/iH%.— Continuing. — Recovery ^  Judgment  no  bar. — Where  the  nuisance 
is  continued,  one  recovery  does  not  bar  subsequent  actions. 

From  the  Porter  Circuit  Court. 

N.  L.  Agnew  and  D.  E,  Kelly,  for  appellant. 

N.  J.  Bozarth,  for  appellees. 
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Ixyrz,  J. — ^The  appellees,  plaintiffs  in  the  court  below, 
averred  in  their  complaint  that  they  were  the  owners  of 
a  certain  tract  or  parcel  of  real  estate,  containing  about 
eight  and  one-half  acres,  and  situate  within  the  corpo- 
rate limits  of  the  city  of  Valparaiso;  that  there  were  sit- 
uated on  said  tract  two  dwelling  houses,  one  of  which 
was  occupied  by  the  plaintiffs  as  a  residence,  and  the 
other  used  as  a  tenant  house  and  by  them  let  for  hire; 
that  said  lands  were  also  used  for  garden  and  pasture 
purposes;  that  there  was  a  natural  water  course,  known 
as  Crosby's  Run,  passing  through  and  over  said  lands, 
the  waters  of  which,  previous  to  the  grievances  com- 
plained of,  came  from  natural  springs  and  was  pure  and 
wholesome,  and  suitable  for  domestic  purposes;  that 
said  stream,  in  its  natural  condition  and  at  an  ordinary 
stage  of  the  water,  did  not  exceed  from  two  to  four  feet 
in  width;  that  about  five  years  prior  to  the  commence- 
ment of  this  action,  the  defendant,  the  city  of  Valparai- 
so, constructed  a  system  of  sewers  and  underground 
pipes  for  the  sewerage  and  drainage  of  said  city;  that 
said  pipes  and  sewers  were  so  constructed  that  they 
flowed  or  emptied  their  contents  into  Crosby's  Run  above 
plaintiffs'  land;  that  the  filth,  waste  and  refuse  matter 
emptied  by  the  sewers  into  Crosby's  Run  poisoned  and 
polluted  the  waters  thereof,  and  rendered  them  unfit  for 
domestic  use;  that  the  surface  waters  were  collected  into 
the  said  pipes  and  drains  and  emptied  into  Crosby's 
Run;  that  in  times  of  great  rainfall  the  waters  of  that 
stream  overflowed  its  banks  and  spread  over  and  upon 
plaintiffs'  lands  and  caused  cess-pools  of  stagnant  water 
and  deposited  the  filth  and  noxious  matter  from  said 
sewers  thereon;  that  noxious  and  unhealthy  odors  arise 
from  the  waters  of  said  stream  and  from  the  filth  and 
waste  matter,  rendering  plaintiffs'  property  unhealthy 
and  depreciating  both  its  market  and  rental  value. 
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The  defendant  filed  an  answer  in  six  paragraphs,  the 
first  being  a  general  denial.  Demurrers  were  sustained 
to  the  second  and  third  and  overruled  as  to  the  fourth,  fifth 
and  sixth.  The  plaintiffs  replied  in  two  paragraphs. 
A  demurrer  was  overruled  as  to  the  second.  The  cause 
was  tried  by  a  jury  which  returned  a  general  verdict  for 
the  plaintiffs. 

The  errors  assigned  are  the  action  of  the  trial  court  in 
sustaining  the  demurrers  to  the  second  and  third  para- 
graphs of  answer  and  in  overruling  the  demurrer  to  the 
second  paragraph  of  the  reply,  and  in  overruling  the 
motion  for  a  new  trial. 

The  second  and  third  paragraphs  of  the  answer  are 
the  same  except  one  is  pleaded  as  a  full  defense  and  the 
other  as  a  partial  defense.  These  answers  state  in  sub* 
stance  that  one  John  W.  Stratton  owned  and  operated 
gas  works  in  the  city  of  Valparaiso;  that  the  waste,  nox- 
ious and  refuse  matter  from  said  gasworks  flowed  through 
a  sewer  and  emptied  into  Crosby's  Run  above  plaintiffs' 
land,  and  that  a  part  of  the  pollution  and  damages  com* 
plained  of  were  caused  thereby;  that  the  sewer  through 
which  the  refuse  matter  from  said  gas  works  flowed,  had 
been  maintained  and  operated  by  the  city  and  Stratton 
for  more  than  three  years;  that  in  1892  the  plaintiffs  in 
this  action  brought  a  suit  against  Stratton  to  recover 
damages  for  the  pollution  of  Crosby's  Run  caused  by 
the  sewer  from  the  gas  works,  being  the  same  wrongs 
complained  of  in  this  action;  that  while  said  suit  was 
pending  it  was  compromised  and  settled  by  an  agree- 
ment entered  of  record  in  which  it  was  stipulated  that 
Stratton  should  pay  the  plaintiffs  the  sum  of  sixty-five 
dollars  in  full  satisfaction  of  all  damages  caused  by  said 
sewer  up  to  the  first  day  of  July,  1892,  and  that  Strat- 
ton was  to  have  the  privilege  of  emptying  the  contents  of 
said  sewer  in  said  stream  until  that  date;  that  said  suit 
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was  accordingly  settled  and  dismissed  and  the  money 
paid.  The  questions  arising  on  the  sufficiency  of  these 
answers  are  the  main  points  presented  for  our  considera- 
tion in  this  appeal.  The  appellant  contends  that  under 
the  facts  stated  in  these  answers  it  and  Stratton  were 
joint  tort  feasors  and  that  the  release  of  one  operated  as 
a  release  of  the  other. 

Primarily  every  person  is  liable  for  all  the  injury 
caused  by  him.  If  he  acts  separately  he  is  separately 
liable  for  all  the  injury.  If  he  acts  jointly  with  oth- 
ers he  is  both  jointly  and  severally  liable  for  all  the 
injury.  These  are  the  general  rules,  to  which  there  are 
exceptions.  The  rule  is  also  well  settled  that  an  injured 
party  can  have  but  one  satisfaction  for  the  same  injury. 
To  this  rule  there  are  no  exceptions.  He  may  have  sev- 
eral judgments  against  different  persons  and  in  different 
amounts,  but  the  payment  of  one  operates  as  a  satisfac- 
tion of  all.  Westfield  Gas,  etc.,  Co,  Y.Abemathy,  8  Ind, 
App.  73;  South  Bend  Mfg.  Co.  v.  Lipharty  12  Ind.  App. 
185;  American  Exp.  Co.  v.  Patterson,  73  Ind.  430. 

Concert  of  action  and  a  common  intent  and  purpose 
are  generally  necessary  to  make  two  or  more  persons 
joint  tort  feasors  and  jointly  liable.  If  several  distinct 
acts  of  several  persons  have  contributed  to  a  single  in- 
jury, but  without  concert  of  action  or  common  intent, 
there  is  generally  no  joint  liability.  Thus,  in  Miller  v. 
Highland  Ditch  Co.,  87  Cal.  430,  22  Am.  St.  Rep.  254, 
the  owners  of  different  tracts*  of  land,  acting  separately, 
constructed  and  maintained  different  ditches,  whereby 
waters  were  turned  into  a  canon  and  then  commingled 
and  passed  through  it  and  overflowed  the  plaintiffs'  land, 
covering  it  with  sand  and  dqbris.  It  was  held  that  the 
several  wrongdoers  might  be  united  in  one  suit  as  de- 
fendants to  enjoin  them  from  further  injuring  the  plaint- 
iffs' land,  but  that  they  were  not  jointly  liable;  that  each 
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was  liable  for  the  separate  injury  produced  by  him,  and 
that  no  joint  recovery  for  damages  could  be  had  in  such 
proceeding. 

In  rendering  the  decision,  the  court  made  use  of  this 
language:  "It  is  clear  that  the  rule  as  established  by 
the  general  authorities  is,  that  an  action  at  law  for  dam- 
ages can  not  be  maintained  against  several  defendants 
jointly,  when  each  acted  independently  of  the  others,  and 
there  was  no  concert  or  unity  of  design  between  them. 
It  is  held  that  in  such  a  case  the  tort  of  each  defendant 
was  several  when  committed,  and  that  it  does  not  be- 
come joint  because  afterwards  its  consequences  united 
with  the  consequences  of  several  other  torts  committed 
by  other  persons.  If  it  were  otherwise,  say  the  author- 
ities, one  defendant,  however  little  he  might  have  con- 
tributed to  the  injury,  would  be  liable  for  all  the  dam- 
ages caused  by  the  wrongful  acts  of  all  the  other  defend- 
ants, and  he  would  have  no  remedy  against  the  latter, 
because  no  contribution  can  be  enforced  between  tort 
feasors."  Citing  Chipman  v.  Palmer,  77  N.  Y.  51;  Lit^ 
tie  Schuylkill  Nav.  Co.  v.  Richards,  57  Pa.  St.  182;  Sellich 
V.  Hilly  47  Conn.  260.  See,  also,  Gallagher  v.  Kern-- 
merer,  144  Pa.  St.  509,  27  Am.  St.  Rep.  673;  BlaiadeU 
V.  Stephens,  14  Nev.  17. 

If  there  be  no  concert  of  action  between  the  tort  feasors 
and  their  acts  be  separated  as  to  place  and  time,  but 
united  in  their  consequences,  the  fact  that  it  may  be 
difficult  to  apportion  the  damages  to  each  act  or  wrong- 
doer may  be  the  plaintiff's  misfortune,  but  it  furnishes 
no  good  reason  to  make  one  wrongdoer  liable  for  all  the 
damages.  But  there  is  a  class  of  cases  in  which  the  de- 
fendants are  jointly  and  severally  liable,  although  they 
are  several  and  not  joint  tort  feasors.  As  where  there  is 
no  concert  of  action  or  unity  of  purpose,  but  the  acts  are 
concurrent  as  to  place  and  time  and  unite  in  setting  in 
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operation  a  single  destructive  and  dangerous  force  which 
produces  the  injury.  South  Bend  Mfg.  Co.  v.  Liphart, 
supra;  Slater  v.  Mersereau,  64  N.  Y.  138. 

The  case  at  bar  does  not  come  within  this  rule  for  the 
different  and  several  acts  of  the  tort  feasors  may  produce 
different  degrees  of  pollution.  The  damages  must  be 
measured  by  the  extent  of  the  pollution. 

There  is  also  another  class  of  cases  in  which  the  de- 
fendants are  jointly  and  severally  liable,  although  they 
are  not  joint  tort  feasors.  If  their  acts  are  separate  and 
distinct  as  to  place  and  time,  but  culminate  in  produc- 
ing a  public  nuisance  which  injures  the  person  or  prop- 
erty of  another  they  are  jointly  and  severally  liable. 

In  Simmona  v.  Everson,  124  N.  Y.  319,  21  Am.  St.  j 
Rep.  676,  the  facts  were  that  three  persons  owned  in 
severalty  adjoining  lots  in  the  city  of  Syracuse.  A  con* 
tinuous  bricks  wall  fornaed  the  front  of  the  three  build- 
ings on  the  lots.  The  buildings  were  destroyed  by  fire, 
which  left  standing  only  the  front  wall  and  parts  of  the 
partition  walls.  Shortly  after  the  fire  the  front  wall  be- 
gan to  incline  toward  the  street  and  afterwards  fell  upon 
and  killed  a  person  lawfully  on  the  sidewalk.  The  wall 
all  fell.  The  material  from  the  wall  situate  on  two  of 
the  lots  caused  the  injury,  while  no  part  of  the  material 
composing  the  wall  of  the  other  lot  struck  the  deceased. 

In  an  action  against  all  three  of  the  owners  it  was 
found  that  each  of  the  defendants  were  careless  and 
negligent  in  not  removing  or  supporting  the  wall  on  his 
own  lot,  and  that  these  several  neglects  united  and 
directly  caused  the  wall  to  fall.  The  court  held  that 
the  defendants  were  jointly  and  severally  liable  for  the 
injury,  because  their  conduct  created  a  public  nuisance 
and  an  indictable  misdemeanor. 

It  is  also  held  in  Irvine  v.  Wood,  51  N.  Y.  224,  that 
persons  who,  by  their  several  acts  or  omissions,  main- 


256        APPELLATE  COURT  OF  INDIANA, 

City  of  Valparaiso  v.  Moffitt  et  al. 

tain  a  public  or  common  nuisance  are  jointly  and  sever- 
ally liable  for  such  damages  as  are  the  direct,  immediate 
and  probable  consequences  of  it. 

A  municipal  corporation  is  liable  in  a  civil  action  for 
erecting  and  maintaining  a  nuisance  the  same  as  a  nat- 
ural person.  Stein  v.  City  of  Lafayette,  6  Ind.  App. 
414;  Haag  v.  Board,  etc,  60  Ind.  511. 

By  the  statutes  of  this  State  it  is  made  a  public  nui^ 
sance  and  an  indictable  offense  for  any  person  to  cause 
or  suffer  any  offal,  filth  or  noisome  substance  to  be  col- 
lected or  remain  in  any  place  to  the  damage  or  prejudice 
of  others,  or  of  the  public,  or  for  any  person  to  erect, 
continue  or  maintain  any  obstruction  to  the  full  use  of 
property,  so  as  to  injure  the  property  of  another  or, 
essentially,  to  interfere  with  the  comfortable  enjoyment 
of  life.  Section  2154,  Burns  Rev.  1894  (section  2066,  R. 
S.  1881). 

The  case  made  by  the  plaintiffs'  complaint  in  this  ac- 
tion is  that  of  a  public  nuisance,  and  all  persons  who 
created  or  continue  it  are  jointly  and  severally  liable 
for  all  the  damages  resulting  therefrom,  although  they 
are  not  joint  tort  feasors.  The  release  of  Stratton  did 
not  release  the  city,  unless  it  appears  that  it  was  in  full 
satisfaction  of  all  the  injury  sustained  by  reason  of  the 
nuisance. 

It  further  appears  by  the  complaint  and  the  answers 
that  the  nuisance  has  been  continued  since  July  1, 1892. 
Every  continuance  of  a  nuisance  makes  a  fresh  one,  and 
he  who  continues  a  nuisance  is  liable  to  successive  suits, 
each  continuance  being  a  new  one  in  which  there  is  a 
fresh  injury  and  a  fresh  damage.  Stein  v.  City  of  La- 
fayette, supra;  Prentiss  v.  Wood,  132  Mass.  486;  Staple 
V.  Spring,  10  Mass.  72;  Holmes  v.  Wilson,  10  Ad.  &  E. 
503. 

One  recovery  does  not  bar  subsequent  actions  where 
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the  nuisance  is  continued.  There  was  no  error  in  sus- 
taining the  demurrers  to  the  second  and  third  paragraphs 
of  answer. 

The  second  paragraph  of  reply  was  addressed  to  the 
fourth  paragraph  of  the  answer.  This  answer  was  a 
partial  answer  only,  and  its  purpose  was  to  bar  a  recov- 
ery for  the  damages  which  accrued  prior  to  July  1, 1892. 
The  second  paragraph  of  reply  was,  in  effect,  an  argu- 
mentative denial,  and  there  was  no  error  in  overruling 
the  demurrer  to  it. 

A  number  of  questions  arise  under  the  other  assign- 
ment of  error,  the  overruling  of  the  motion  for  a  new 
trial.  A  reversal  is  sought  under  this  assignment  upon 
technical  rather  than  upon  substantial  grounds.  After 
examining  the  evidence  and  the  instruction  of  the  court 
and  taking  into  consideration  the  fact  that  the  appellant 
gave  in  evidenxje  a  contract  with  the  plaintiffs  in  which 
it  admitted  that  its  sewer  did  pollute  the  stream,  and  that 
such  pollution  did  injure  the  plaintiffs'  property,  and  in 
view  of  the  further  conceded  facts  that  these  conditions 
were  unaltered  at  the  time  of  the  commencement  of  the 
action,  and  of  the  meager  amount  of  the  recovery,  this 
4KMiFt  is  of  the  opinion  that  mibstantial  justice  has  been 
-done  by  the  judgment  rendered  in  the  court  below. 

Judgment  affirmed. 
FUedEeb.  2Srl805. 
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No.  1,408. 
Wood,  Administratkix,  v.  Lindley  et  al. 

Contract. — ConitnActUm, — AmbigtLous. — Circumstances  of  Parties, — 
If  the  terms  of  a  contract  are  doubtful  or  ambiguous,  the  circum- 
stances and  situation  of  the  parties  to  it  may  be  considered  for  the 
purpose  of  arriving  at  their  intention. 

Same.-— Particutor  Words  Followed  by  General  Words, — lAmitations  of 
Rule.—It  a  particular  recital  in  an  instrument  be  followed  by  general 
words,  the  latter  will  be  qualified  by  the  particular  recital ;  but  this 
rule  is  limited  to  those  instances  where  it  is  plainly  and  irresistibly 
to  be  inferred  that  the  person  using  the  language  could  not  have  in- 
tended to  use  the  words  in  the  general  sense  they  import. 

Same. — Agreement  to  Assume  All  Indebtedness  of  Firm.— Schedule  of  In- 
debtedness,-^Indebtedness  Not  Enumerated. — A  contract  by  a  third 
individual  to  pay  all  the  debts  of  a  certain  dissolved  firm  of  two 
persons  according  to  a  schedule  attached  to  the  agreement,  re- 
citing the  amount  of  such  indebtedness,  and  containing  an  agree-  - 
ment  to  save  one  of  the  members  of  the  firm  from  all  liability  on 
the  firm's  indebtedness,  in  consideration  of  the  transfer  of  all  the 
assets  of  the  firm  to  such  individual,  and  also  stipulating  that  after 
a  sale  of  enough  of  such  assets  to  pay  such  indebtedness  the  re- 
mainder, if  any,  should  be  transferred,  at  the  option  of  such  indi- 
vidual, to  the  other  member  at  its  cost  price,  or  he  should  pay  such 
other  member  the  cost  price  of  the  goods  remaining,  is  sufiicient  to 
bind  such  individual  to  the  payment  of  indebtedness  of  the  firm  not 
enumerated  in  such  schedule,  and  of  which  he  had  no  knowledge 
when  the  agreement  was  made. 

From  the  Vanderburg  Superior  Court. 
J.  S,  Buchanan,  C.  Buchanan  and  S,  R,  Hombrook, 
for  appellant. 

A.  Gilchrist  and  C.  A,  DeBruler,  for  appellees. 

Davis,  J. — It  is  substantially  alleged  in  the  complaint, 
among  other  things,  that  in  1889  Walter  L.  Sullivan 
and  John  P.  Wood  were  doing  business  as  partners  at 
Mount  Vernon,  Indiana,  in  the  merchandising  business 
under  the  name  and  style  of  Sullivan  &  Wood;  that  said 
John  P.  Wood  resided  at  the  city  of  Evansville,  and  that 


NOVEMBER  TERM,  1894.  .  259 


Wood,  Administratrix,  v.  Lindley  et  al. 


said  Walter  L.  Sullivan  resided  at  Mount  Vernon,  and 
that  said  Sullivan  in  person  was  in  charge  and  control 
of  the  business  of  the  firm;  that  said  appellees  were  then 
creditors  of  said  firm;  that  an  agreement  of  dissolution 
was  entered  into  between  said  Sullivan  and  Wood  by 
the  terms  of  which,  with  the  approval  of  appellees,  said 
Sullivan  assumed  and  agreed  to  pay  all  the  debts  of  the 
firm  and  to  pay  said  Wood  $1,000  for  his  interest  in  the 
firm;  that  said  Sullivan  afterwards  continued  said  busi- 
ness in  his  own  name  and  became  indebted  to  said  ap- 
pellees for  goods  purchased  on  his  individual  account  in 
the  sum  of  $1,386.40,  but  wholly  failed  to  comply  with 
said  contract  made  with  Wood;  that  said  Sullivan  was 
then  insolvent,  and  that  said  Wood  instituted  an  action 
against  him  with  the  knowledge  and  advice  of  appellees 
for  the  appointment  of  a  receiver  to  take  charge  of  said 
goods  and  sell  and  dispose  of  the  same,  and  to  apply  the 
proceeds  to  the  payment  of  the  debts  of  the  firm  of  Sulli- 
van <fe  Wood;  that  the  head  salesman  and  confidential 
man  then  in  the  employ  of  appellees  was  appointed  re- 
ceiver by  the  court,  who  took  possession  of  said  stock  of 
goods  and  made  an  inventory  of  the  same,  and  that  the 
assets  of  the  said  firm  of  Sullivan  &  Wood,  which  came 
into  the  hands  of  the  receiver,  amounted  in  the  aggre- 
gate value  to  the  sum  of  $8,434.75,  and  that  thereupon 
a  written  agreement  was  entered  into  between  said  Lind- 
ley Bros,  and  Sullivan  &  Wood,  by  the  terms  of  which 
said  Lindley  Bros,  bought  and  acquired  all  of  said 
firm  assets  of  said  Sullivan  &  Wood;  that  the  indebted- 
ness of  said  firm  of  Sullivan  &  Wood,  as  stated  by 
said  Sullivan,  amounted  to  $4,235.31,  including  $1,- 
363.45  owing  appellees  by  said  firm;  that  in  con- 
sideration of  said  transfer  of  said  property  to  them,  said 
appellees  undertook  and  bound  themselves,  first,  to 
pay  all  the  debts  of  the  firm  of  Sullivan  &  Wood  as  set 
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forth  in  exhibit  C,  aggregating  the  sum  of  $4,235.31; 
second,  to  secure  and  save  harmless  said  Wood  from  any 
and  all  liabilities  he  might  have  incurred  or  been  re- 
sponsible for  by  reason  of  having  been  a  member  of  the 
firm  of  Sullivan  &  Wood;  third,  that  after  the  payment 
of  said  debts  and  liabilities  of  the  firm  of  Sullivan  & 
Wood,  and  after  they  should  realize  and  ptiy  to  them- 
selves the  sum  of  $786.40  owing  to  them  by  Walter  L. 
Sullivan,  they  should  either  resell  the  residue  of  the 
goods  to  Sullivan  or  pay  him  therefor;  that  said  Sullivan 
&  Wood  were  equal  partners,  and  that  the  entire  con- 
sideration received  by  said  Wood  for  the  sale  of  said  as- 
sets was  the  promise  of  appellees  to  pay  the  debts  of  said 
firm  as  specified  in  said  agreement  and  to  secure  and 
save  harmless  the  said  Wood  from  all  debts  and  obliga- 
tions for  which  he  was  responsible  as  a  member  of  said 
firm;  that  said  appellees  converted  all  of  said  assets  to 
their  own  use  and  paid  only  said  indebtedness  mentioned 
in  exhibit  C,  to-wit:  $4,235.31,  and  that  they  have  wholly 
failed  and  refused  to  keep  said  John  P.  Wood  harniless 
from  the  liabilities  which  he  had  incurred  or  on  which 
he  had  become  liable  by  reason  of  his  having  been  a 
member  of  the  firm  of  Sullivan  &  Wood;  that  at  the  time 
said  contract  was  executed,  the  firm  of  Sullivan  &  Wood 
was  indebted  to  other  parties  in  the  sum  of  $1,500,  evi- 
denced by  three  notes,  of  the  existence  of  which  notes 
and  indebtedness  said  Wood  was  then  ignorant;  that, 
afterwards,  suits  were  instituted  against  him  on  said  notes, 
during  the^  pendency  of  which  he  died,  and  judgments 
were  afterward  rendered  thereon  against  his  estate;  that 
when  said  suits  were  instituted,  notice  thereof  was  given 
to  appellees,  and  they  were  requested  to  pay  and  satisfy 
said  debts  and  save  said  Wood  harmless  in  pursuance  of 
the  provisions  and  stipulations  contained  in  said  agree- 
ment, biit  that  they  failed  and  tefiised,  and  have  ever 
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since  refused,  to  pay  said  debts,  or  any  part  tliereof,  and 
that  said  estate  was  compelled  to  and  did  pay  said  debts; 
that  the  only  consideration  paid  by  appellees  for  said  as- 
sets of  the  value  of  $8,434.73  was  said  sum  of  $4,235.31, 
being  the  debts  of  said  firm  set  out  in  exhibit  C. 

The  agreement  on  which  the  action  is  founded  reads 
as  follows  : 

*'This  agreement,  made  this  3d  day  of  June,  1889,  by 
and  between  the  firm  of  Sullivan  &  Wood,  a  firm  com- 
posed of  Walter  L.  Sullivan  and  John  P.  Wood  and  en- 
gaged in  the  dry  goods  business  at  Mt.  Vernon,  Ind., 
and  J.  F.  Lindley  and  Hiram  M.  Lindley  and  J.  F. 
Lindley,  Jr.,  and  engaged  in  the  dry  goods  business  at 
Evansville,  witnesseth,  that,  whereas,  a  suit  was  brought 
on  the  —  day  of  May,  1889,  by  John  P.  Wood  against 
said  Walter  L.  Sullivan  in  the  Posey  Circuit  Court,  for 
an  accounting  and  the  appointment  of  a  receiver;  and, 
whereas,  an  inventory  has  been  taken  of  the  stock  of 
Sullivan  &  Wood,  which  aggregates  in  value  the  sum  of 
six  thousand  one  hundred  and  twenty-four  dollars  and 
one  and  one-half  cents  ( $6,124.01  >ib)  and  the  fixtures 
at  four  hundred  and  twenty  dollars  ($420),  making  in 
all  the  sum  of  six  thousand  five  hundred  and  forty-four 
dollars  and  one  and  one-half  cents  ($6,544.01)^  ). 

''A  copy  of  said  inventory  is  filed  herewith,  marked 
'Exhibit  A.*  A  list,  also,  of  the  accounts  and  notes  due 
said  firm  is  also  filed  herewith,  and  made  a  part  hereof, 
aggregating  the  sum  of  one  thousand  seven  hundred  and 
forty-eight  dollars  and  sixteen  cents  ($1,748.16),  and 
made  part  hereof  and  marked  'Exhibit  B.' 

''Said  stock,  fixtures,  accounts  and  notes,  aggregating 
in  all  the  sum  of  eight  thousand  two  hundred  and 
ninety-two  dollars  and  seventeen  cents  ($8,292.17); 
whereas,  the  receiver  in  charge  of  said  stock  of  accounts 
has  collected  apd  has  01:1  hand,  in  cash,  one  hui^kdred  and 
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forty-two  dollars  and  fifty-six  cents  ($142.56);  whereas, 
it  appearing  that  the  firm  of  Sullivan  &  Wood  are  in- 
debted  to  divers  persons  in  the  sum  of  four  thousand 
two  hundred  and  thirty -five  dollars  and  thirty-one  cents 
($4,235.31),  an  itemized  statement  of  which  is  filed 
herewith,  and  made  part  hereof,  marked  'Exhibit  C 

"And  the  said  Sullivan  is  indebted  to  the  firm  of  J. 
F.  Lindley  &  Bros,  in  the  sum  of  one  thousand  three 
hundred  and  eighty-six  dollars  and  forty  cents 
($1,386.40). 

'*Now,  therefore,  the  said  firm  of  Sullivan  &  Wood 
and  said  Walter  L.  Sullivan  sells,  transfers  and  conveys 
all  stock  of  goods,  accounts,  fixtures  and  notes  herein 
and  before  specified  as  is  set  out  in  exhibits  *A'  and  'B.' 

''In  consideration  of  which,  the  said  J.  F.  Lindley  <fc 
Bro.  agree  and  bind  themselves  to  pay  all  the  debts  of 
the  firm  of  Sullivan  &  Wood,  as  set  forth  in  exhibit  'C,' 
aggregating  the  sum  of  four  thousand  two  hundred  and 
thirty-five  dollars  and  thirty-one  cents  ($4,235.31),  to- 
gether with  interest  on  the  same  in  full. 

"And  they  also  agree  and  bind  themselves  to  pay  and 
save  harmless  the  said  John  P.  Wood  for  any  liability  he 
may  incur  or  be  responsible  for  by  reason  of  having  been 
a  member  of  the  firm  of  Sullivan  &  Wood. 

"After  the  payment  of  the  said  debts  of  the  firm  of 
Sullivan  &  Wood,  and  they  shall  have  paid  to  themselves 
seven  hundred  and  eighty-six  dollars  and  forty  cents 
($786.40),  with  the  interest  on  the  same,  of  the  indi- 
vidual account  owing  them  by  said  Walter  L.  Sullivan, 
said  J.  F.  Lindley  &  Bro.  shall  have  the  option  to  resell 
and  convey  to  said  Walter  L.  Sullivan  all  stock  remain- 
ing or  on  hand  at  its  coat  price,  taking  security  for  such 
balance  as  may  then  be  owing  them  at  the  time. 

"The  said  suit  pending  in  the  Posey  Circuit  Court  be- 
tween said  Sullivan  &  Wood. is  to  be  dismissed,  and  the 
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said  J.  F.  Lindley  &  Bro.  agree  to  pay  the  expenses  of 
the  court  and  fees  of  the  receiver  and  clerk  in  the  store, 
and  all  differences  between  Sullivan  &  Wood,  and  all 
rights  of  action  on  bond  or  otherwise  by  reason  of  such 
suit  is  hereby  settled. 

"In  the  event  that  the  said  Lindley  &  Bro.  shall  exer- 
cise their  option  to  resell,  the  said  Sullivan,  in  addition 
to  any  sum  he  may  then  owe  J.  F.  Lindley  &  Bro.,  shall 
only  be  compelled  to  pay  the  cost  price  of  such  goods  re- 
maining or  as  may  have  been  added  to  the  stock  of  J. 
F.  Lindley  &  Bro.,  and  if  said  Lindley  &  Bro.  shall  elect 
not  to  resell  they  shall  pay  said  Sullivan  the  cost  price 
of  any  goods  remaining  unsold  which  now  belongs  to  the 
stock  of  Sullivan  &  Wood,  after  deducting  all  costs  and 
expenses.  The  said  Sullivan  has  a  lease  on  the  build- 
ing now  occupied  by  the  goods  herein  sold.  And  the 
said  J.  F.  Lindley  &  Bro.  shall  have  the  right  to  occupy 
the  store  room  as  long  as  they  may  desire  at  fifty-four 
dollars  and  fifteen  cents  per  month. 

[Signed]         "Walter  L.  Sullivan, 
"John  P.  Wood, 
"J.  F.  Lindley, 
"Hiram  M.  Lindley, 
"J.  F.  Lindley,  Jr." 
It  appears  from  this  agreement  in  the  light  of  the  sur- 
rounding facts  and  circumstances  alleged  in  the  com- 
plaint, that  the  firm  assets  of  Sullivan  &  Wood,  then  in  the 
possession  of  the  receiver  appointed  by  the  court  amounted 
in  value  to  $8,292.17;  that  the  firm  indebtedness,  speci- 
fied in  schedule  C,  amounted  to  $4,235.31,  and  that  there 
was  other  firm  indebtedness  contracted  by  Sullivan,  of 
which  Wood  then  had  no  knowledge,  amounting  to  $1,- 
600;  that  the  assets  were  in  the  hands  of  the  receiver  for 
the  purpose  of  being  converted  into  money  for  the  pay- 
ment of  the  firm  indebtedness;  that  on  account  of  the 
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insolvency  of  Sullivan,  Wood  was  interested  in  securing 
the  payment  of  the  firm  indebtedness  out  of  the  assets  in 
the  hands  of  the  receiver;  that  for  the  same  reason,  ap- 
pellees were  interested  in  securing  the  individual  debt 
owing  them  by  Sullivan  out  of  the  excess  of  the  assets 
after  the  payment  of  the  firm  indebtedness;  that  the 
assets  in  value  exceeded  the  liabilities  of  the  firm,  in- 
cluding the  $1,500,  and  also  including,  the  iudividuaL 
debt  owing  by  Sullivan  to  appellees. 

The  appellees  answered  the  complaint  as  follows: 
*' For  answer  to  the  complaint  herein  ihe  defendants 
say  that  before  the  bringing  of  this  action  they  paid  in 
full  all  the  debts  of  Sullivan  &  Wood,  which  are  set  out 
and  mentioned  in  schedule  C  of  the  contract,  which  is 
filed  with  the  amended  complaint  herein,  and  which 
debts  amounted  in  the  aggregate,  as  shown  in  said 
schedule,  to  $4,235.31.  And  the  defendants  paid  all  the 
sums  due  from  Sullivan  &  Wood  on  each  and.  all  of  said 
debts,  and  have  fully  performed  their  contract  to  pay 
such  debts,  which  is  filed  with  the  amended  complaint. 
They  further  say  that  at  the  time  of  making  the  contract 
filed  with  the  amended  complaint  and  until  a  short  time 
before  the  bringing  of  this  action  they  had  no  knowl- 
edge, notice  or  information  that  said  firm  of  Sullivan  & 
Wood  was  indebted  in  any  other  sum  or  to  pay  any  other 
person  than  the  debts  set  out  in  said  schedule  C,  and 
they  executed  said  contract  and  carried  out  the  same  in. 
the  full  belief  that  said  schedule  contained  all  the  debts 
of  said  Sullivan  &  Wood.  The  defendants  did  not,  hy 
said  contract  or  otherwise,  ever  assume  or  agree  to  pay- 
any  other  debts  of  said  Sullivan  &  Wood  than  those  set 
out  in  said  schedule  C.     Wherefore,"  etc. 

The  court  overruled  appellant's  demurrer  to  the  an- 
swer, and  this  ruling  presents  the  first  question  fojr  our 
consideration. 
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The  poBition  of  oounsel  for  appellant  is  that  appellees^ 
by  their  contract,  undertook  to  do  and  perform  three  dis- 
tinct and  separate,  things;  that  these  three  agreements 
are  between  different  parties  upon  distinct  and  different 
considerations;  that  the  first  agreement  is  between  the 
Lindleys,  of  the  one  part,  and  Sullivan  &  Wood  of  the 
other  part,  and  is  as  follows:  '*In  consideration  of  which 
the  said  J.  F.  Lindiey  &  Bro.  agree  and  bind  themselves 
to  pay  all  the  debts  of  the  firm  of  Sullivan  &  Wood,  as 
set  forth  in  exhibit  'C,'  aggregating  the  sum  of  four 
thousand  two  hundred  and  thirty-five  dollars  and  thirty- 
one  cents  ($4,235.31)  together  with  the  interest  on  the 
same  in  full'*;  that  the  second  specific  agreement  is  be- 
tween the  Ldndleys  of  the  one  part,  and  John  P.  Wood 
of  the  other  part,  and  is  as  follows:  "And  they  also 
agree  and  bind  themselves  to  pay  and  save  harmless  the 
said  John  P.  Wood  for  any  liability  he  may  incur  or  be 
responsible  for  by  reason  of  having  been  a  member  of 
liiefirm  of  Sullivan  &  Wood'';  that  the  third  agreement 
is  found  in  the  latter  pajt  of  the  document  and  refers  to 
the  disposition  of  the  old  stock  that  may  remain,  and  is 
between  the  Lindleys  of  the  one  part  and  Walter  L.  Sul- 
Uvan  of  the  other  part. 

The  controversy  arises  as  to  the  meaning  of  that  part 
of  the  contract  which  is  the  undertaking  by  the  Lindleys 
to  pay  and  to  save  harmless  John  P.  Wood  from  any 
liability  he  may  incur  or  be  responsible  for  by  reason  of 
having  been  a  member  of  the  firm  of  Sullivan  &  Wood. 
The  contention  of  counsel  for  appellant  is  that  this 
agreement  with  Wood  alone  is  distinct  from,  and  in  ad- 
dition to,  ihe  agreement  which  immediately  precedes  it, 
and  that  by  this  agreement  appellees  agree  to  do  some- 
thing more  and  something  in  addition  to  what  they  had 
before  u&dertake&<. 

Counsel^  for  ^pellees  say:     *The  theory  of  appellees 
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is  that  Lindleys  bound  themselves  to  pay  only  such  debts 
of  Sullivan  &  Wood  as  are  set  out  in  that  schedule;  that 
after  paying  those  debts  and  only  those  debts  and  their 
own  debt  from  Sullivan,  the  explicit  terms  of  the  contract 
compelled  them  to  return  all  goods  not  needed  for  those 
specific  payments  to  Sullivan,  or  in  case  they  did  not  re- 
turn them  they  were  to  pay  to  Sullivan,  not  to  Wood,  and 
not  Sullivan  &  Wood,  but  Sullivan,  and  that  they  are 
compelled,  by  the  terms  of  the  writing,  to  account  solely 
for  such  goods  to  Sullivan.  *  *  *  The  particular 
recital  in  the  writing  is  the  schedule  of  the  debts.  The 
'general  words'  is  the  provision  for  indemnifying  Wood. 
That  general  language  is  qualified,  restrained,  limited 
by  the  particular  recital." 

The  rule  of  interpretation  found  in  Bishop  Contracts, 
section  384,  is  as  follows:  ''Every  clause  and  even 
every  word  should,  when  possible,  have  assigned  to  it 
some  meaning.  It  is  not  allowable  to  presume,  or  to 
concede  when  avoidable,  that  the  parties  in  a  solemn 
transaction  have  employed  language  idly."  Pollock 
Contracts,  438. 

The  surrounding  circumstances  and  the  situation  of 
the  parties  when  the  contract  was  made,  when  its  terms 
are  of  doubtful  or  ambiguous  meaning,  may  be  con- 
sidered for  the  purpose  of  arriving  at  the  true  intention. 
Indianapolis  Cabinet  Co.  v.  Herrmany  7  Ind.  App.  462; 
Reismer  v.  Oxley,  80  Ind.  580,  584. 

One  of  the  rules  of  construction  is  that  in  any  writing 
* 'general  words  shall  be  restrained  into  the  fitness  of  the 
matter  and  the  persons,"  and  "when  there  is  a  particu- 
lar recital  in  a  deed  and  general  words  follow  the  gen- 
eral words  shall  be  qualified  by  the  particular  recital." 
Burns  v.  Singer  Manufacturing  Co,^  87  Ind.  541  (548). 

The  application  of  this  rule  is  limited  to  cases  where 
"from  other  covenants  in  the  same  deed  it  is  plainly 
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and  irresistibly  to  be  inferred  that  the  party  could  not 
have  intended  to  use  the  words  in  the  general  sense 
which  they  import."     Pollock  Contracts,  436,  437. 

The  rule  here  applicable  was  correctly  stated  by  Judge 
LoTz  in  Quaranty  Savings  and  Loan  Assn.  v.  Rutan^  6 
Ind.  App.  83,  87. 

**The  primary  object  in  the  construction  of  contracts 
is  to  ascertain  the  intention  of  the  contracting  parties, 
at  the  moment  their  minds  assented  to  the  same  proposi- 
tion. In  the  absence  of  the  averments  of  any  extrinsic 
matter,  courts  are  confined  to  the  contract  as  written. 
Evansville,  etc.,  R.  R.  Co.  v.  Meeds,  11  Ind.  273;  Beard 
T.  Lofton,  102  Ind.  408. 

''But  this  rule  does  not  preclude  the  court  from  con- 
sidering the  situation  and  relation  of  the  contracting 
parties,  the  objects  to  be  accomplished,  and  the  motives 
they  had  in  dealing  with  each  other.  He  who  inter- 
prets should,  as  nearly  as  possible,  put  himself  in  the 
position  of  the  parties  at  the  time  the  contract  was  exe- 
cuted. He  should  consider  the  subject-matter  of  the 
agreement  and  the  knowledge  of  it  which  the  parties 
possessed,,  the  objects  to  be  accomplished  and  the  motives 
which  they  had  in  dealing  with  each  other.  The  whole 
writing  should  be  considered  also  in  determining  the 
meaning  of  any  of  its  parts." 

In  this  connection  it  should  be  remembered  that  many 
of  the  material  allegations  of  the  complaint  are  not 
denied  by  the  answer.  The  situation  and  relation  of  the 
parties,  the  value  of  the  stock,  the  amount  of  the  in- 
debtedness, the  objects  to  be  accomplished  and  the 
motives  they  had  in  dealing  with  each  other  are  not  con- 
troverted. 

In  considering  the  sufficiency  of  the  answer,  it  may  be 
conceded  that  neither  the  Lindleys  nor  Wood  had  any 
knowledge  of  the  existence  of  the  indebtedness  in  con- 
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troversy  at  the  time  the  agreement  was  entered  into. 
Appellees,  however,  did  know  that  Wood  resided  at 
Evansville;  that  he  had  no  active  connection  with  the 
business,  and  that  said  Sullivan  was  in  charge  and  con* 
trol  of  the  business  of  said  firm;  that  Wood  was  an 
equal  partner  in  the  business,  and  that  he  was  entitled 
to  one-half  of  the  surplus  after  the  payment  of  the  part* 
nership  indebtedness;  that  the  partnership  assets  largely 
exceeded  the  indebtedness  disclosed  by  Sullivan. 

It  is  not  claimed  that  there  was  any  fraud,  deception 
or  concealment  in  any  respect  on  the  part  of  Wood,  but 
it  does  appear  that  the  opportunities  of  appellees  to 
know  the  exact  condition  of  the  assets  and  liabilities  of 
the  firm,  at  the  time  the  agreement  was  made,  were 
at  least  equal  to  the  opportunities  of  Wood. 

The  assets  then  in  the  hands  of  the  receiver  amounted 
in  value  to  $8,434.75.  The  liabilities  disclosed  by  Sul- 
livan amounted  to  only  $4,235.31.  The  motive  of  Wood 
in  entering  into  an  agreement  by  which  he  surrendered 
all  interest  in  the  firm  was  to  secure  his  release  from 
responsibility  on  account  of  the  liabilities  of  the  firm. 
The  motive  of  appellees  was  to  secure  their  individual 
account  against  Sullivan. 

A  reasonable  construction  of  the  contract,  under  the 
circumstances  of  this  case,  in  the  light  of  the  authorities 
cited,  would  not,  in  our  opinion,  justify  the  court  in  the 
inference  that  the  parties  did  not  intend  to  use  the  gen- 
eral words  referred  to  in  the  sense  which  they  import. 
The  import  of  the  words  used  is  that  Wood  was  to  be  rid 
of  all  liabilities,  for  which  he  was  responsible  as  a  mem- 
ber of  the  firm  of  Sullivan  <fe  Wood,  on  condition  that  he 
would  relinquish  all  his  claims  to  the  partnership  assets 
in.  the  hands  of  the  receiver. 

Appellees  are  only  required  to  account  to  Sullivan  for 
such  excess  as  may  remain  after  the  payii^ent  of  all  the 
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indebtedness  of  the  firm  of  Sullivan  &  Wood,  including 
also  Sullivan's  individual  debt,  as  provided  in  the  agree- 
ment. In  other  words  ''said  debts  of  the  firm  of  Sulli- 
van &  Wood"  refer  not  only  to  the  debtg  mentioned  in 
exhibit  "C,''  but  also  includes  any  other  debts  for  which 
Wood  was  responsible  by  reason  of  having  been  a  mem- 
ber of  the  firm  of  Sullivan  &  Wood.  After  the  payment 
of  all  of  the  indebtedness  of  Sullivan  &  Wood,  and  also 
$786.40  of  the  individual  indebtedness  of  Sullivan,  the 
appellees  are  required  to  account  to  Sullivan  for  the 
residue  of  the  assets  transferred  to  them  by  Sullivan  & 
Wood,  according  to  the  terms  .of  the  agreement. 

The  judgment  of  the  court  below  is  reversed,  with  in- 
litru^tions  to  sustain  the  demurrer  to  the  answer  with 
lieave  to  iamend,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Filed  April  9, 1805. 


No.  1,324. 
ROBBRTS   BT   AL.  V.  ESNDALL. 

Instsuctions  to  Jury. — Asiuvtinga  Fact  in  IssUe  to  he'Ptoven.-^lt  is 
not  error,  in  rastmcting  ttief  jary,  to  assame  affact  as  proven,  as  to 
which  the  evidence  is  not  conflicting  and  is  andispated. 

Malicious  Prosbcution. — Probable  CatAse. — Law  and  Fa^t, — In  an  ac- 
tion for  malicious  prosecation,  it  is  for  the  jury  to  determine  whether 
certain' facts  exist,  bat  'whi^liier  the  facts  proved  or  assumed  do  or  do 
-not  constitute  probable  cause  Is  a  question  of  law  whidi  it  is  the 
duty  of  the  court  to  decide. 

8amb. — Probable  Cause. — Instruction. — Singling  Out  Only  Part  of  Facts 
Tending  to  Prove  Prdbable  Cause. — In  such  case,  it  was  error  for  the 
coart  to  single  out  certain  facts  tending  to,  or  offered  for  the  purpose 
of  showing  probable  cause,  and  upon  such  isolated  parts  tell  the 
jury  that  if  they  find  the  defendants  did  not  honestly  believe,  or  have 
reason  to  believe,  it  to  be  true,  no  probable  cause  existed  for  the 
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prosecation,  where  there  is  other  evidence  tending  to  prove  a  state 
of  facts  which,  if  found  to  be  true,  would  constitute  probable  cadse. 

From  the  Hamilton  Circuit  Court. 

R.  K.  Kane,  T.  J.  Kane,  J.  A.  RoberU  and  M.  Vestal, 
for  appellants. 

W.  Fertig  and  H.  J.  Alexander,  for  appellee. 

Ross,  J. — ^This  is  the  second  time  this  cause  hast)een. 
appealed  to  this  court.  Roberts  v.  Kendall,  3  Ind.  App. 
339. 

The  questions  urged  on  this  appeal  all  arise  under  the 
court's  ruling  on  the  motion  for  a  new  trial  and  relate 
specially  to  instructions  given  and  refused. 

It  is  very  earnestly  insisted  that  instructions  Nos.  11 
and  12  are  erroneous,  because  the  court  assumes  to  state 
what  is  proven  by  the  evidence.  The  fact  which  the 
court  says  was  proven  was  that  the  appellee  had  been 
tried  and  found  not  guilty  of  the  charge,  which  is  the 
basis  of  this  action.  There  was  no  error  in  this,  for  the 
evidence  is  not  conflicting,  and  is  undisputed  that  ap* 
pellee  was  acquitted  of  the  crime  charged. 

Instruction  No.  12,  given  by  the  court,  reads  as  fol- 
lows: ''If  you  find  from  the  evidence  that  before  the 
commencement  of  the  prosecution,  the  defendants,  Rob- 
erts and  Haworth,  had  full  knowledge  of  the  facts  con- 
tained in  the  affidavit  of  said  Griffin  read  in  evidence, 
on  this  trial,  and  that  they  honestly  believed,  and  had 
reason  to  believe,  that  the  statements  contained  in  said 
affidavit  were  true,  and  had  no  reason  to  believe  the  con- 
trary, then  there  was  probable  cause  to  institute  the  crim- 
inal proceedings,  but  if  said  defendants  did  not  honestly 
believe  said  affidavit  to  be  true,  but  believed,  or  had 
reason  to  believe,  that  the  same  was  false,  and  that  the 
facts  therein  contained  were  fabricated  by  said  Griffin, 
then  there  was  not  probable  cause  for  such  prosecution, 
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and,  if  the  same  was  instituted  maliciously,  your  finding 
should  be  for  the  plaintiff." 
We  think  the  court  erred  in  giving  this  instruction. 
The  authorities  are  all  agreed  that  whether  the  facts 
proved  or  assumed,  do  or  do  not  constitute  probable  cause, 
is  a  question  of  law  which  it  is  the  duty  of  the  court  to 
decide.  Pennsylvania  Go.  v.  WeddUy  100  Ind.  138,  and 
cases  cited. 

But  it  is  for  the  jury  to  determine  whether  or  not  cer- 
tain facts  exist. 

By  this  instruction  the  court  told  the  jury  that  if  the  de- 
fendants did  not  honestly  believe,  or  had  no  reason  to  be- 
lieve, the  statements  contained  in  the  affidavit,  then  there 
was  not  probable  cause  for  the  prosecution.     The  court 
thus  singles  out  from  the  evidence  certain  parts  tending 
to  or  offered  for  the  purpose  of  showing  probable  cause 
and  upon  such  isolated  parts  tells  the  jury  that  if  they 
find  the  defendants  did  not  honestly  believe  or  have  rea- 
son to  believe  it  to  be  true,  no  probable  cause  existed  for 
the  prosecution.    If  the  affidavit  referred  to  was  the  basis 
of   the  prosecution  and  all  of  the  evidence  introduced 
tending  to  show  probable  cause,  the  instruction  might 
not  be  subject  to  criticism,  but  there  is  other  evidence 
tending  to  prove  ft  state  of  facts  which,  if  found  to  be 
true,  would  constitute  probable  cause.    The  court  wholly 
ignores  this  evidence,  and,  in  effect,  tells  the  jury  that 
the  only  basis  for  the  prosecution  and  from  which  they 
had  a  right  to  say  the  defendants  had  or  had  not  proba- 
ble cause  for  the  institution  thereof  arises  from  whether 
or  not  they  honestly  believed  or  had  reason  to  believe 
the  statements  contained  in  the  affidavit. 

There  were  other  facts  and  circumstances  which  might 
fairly  be  found  and  inferred  from  the  evidence  which 
would  have  constituted  probable  cause,  as  well  as  an 
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honedt  belief  or  reason  for  believing  the  trathfulness  of 
the  statements  contained  in  the  affidavit. 

For  the  error  of  the  court  in  giving  the  twelfth  in- 
struction the  judgment  will  have  to  be  reversed. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lants' motion  for  a  new  trial. 

Davis,  J.,  did  not  participate  in  the  decision  of  (his 
case. 

Filed  Oct.  17, 1894 ;  petition  for  a  rehearing  ovemiled  April  25, 18d5. 


No.  1,459. 

New  York,  Chicago  and  St.  Louis  Railroad  Com- 
pany V.  Zumbaugh. 

Railboaj},— Damages  for  Stodk  Killed  or  Injured.— IrOirtit  From  Date 
of  Injury  Not  Allowable.— In  an  action  based  on  section  l»312,  R.  S. 
1894,  for  damages  for  stock  killed  or  injured  by  the  locomotive 
or  other  carriages  run  on  such  road,  the  amount  of  recovery  is 
limited  by  section  5316,  R.  8.  1894,  to  the  value  of  the  animals 
killed  or  the  injury  done,  and  interest  can  not  be  reoovered  on  the 
amount  of  the  damages  from  the  date  of  the  injury ;  for  the  statute 
expressly  limits  judgment  to  "the  value  of  the  animal  or  animals 
killed."  Both  the  right  and  the  remedy,  in  such  case,  are  created 
by  statute. 

From  the  Marshall  Circuit  Court. 
R,  C.  Belly  J.  M.  Barrett  and  S.  L.  Morris,  for  appel- 
lant. 

C.  Kellison,  for  appellee. 

Davis,  J. — ^The  facts  in  this  case  are  identical,  in  all 
material  respects,  with  the  facts  in  the  case  6f  the  New 
'Yorky  etc.y  R,  R.  Go.  v.  Zumbaugh,ll  Ind.  App.  107. 

It  appears  from  the  statement  of  counsel  that  five 
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horses,  two  of  which  belonged  to  the  appellee  in  this 
case,  and  three  of  which  belonged  to  the  appellee  in  the 
former  case,  strayed  upon  appellant's  track,  at  the  same 
time  and  over  the  same  cattle  guard,  and  were  killed  by 
the  same  engine  and  train  of  cars  and  at  the  same  time. 
The  errors  assigned  in  this  court  are: 

1.  That  the  court  erred  in  overruling  appellant's  de- 
murrer to  the  complaint. 

2.  That  the  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

On  examination,  we*  find  that  the  complaint  in  this 
case  is,  in  all  material  respects,  identical  with  the  com- 
plaint in  the  former  case.  As  the  complaint  was  held 
sufficient  in  that  case,  it  is  not  necessary  to  further  con- 
sider the  question  on  this  appeal. 

On  the  trial,  Geo.  W.  Vaughan,  civil  engineer  on  ap- 
pellant's railroad,  testified  fully  as  to  the  manner  in 
which  the  cattle  guard  in  question  was  constructed;  that 
it  was  a  standard  guard  —  a  steel  slat  guard;  that  such 
guards  were  in  general  use  by  other  systems  of  railroads 
and  had  been  so  used  for  several  years;  that  he  had 
made  the  question  of  the  construction  and  adoption  of 
cattle. guards  a  special  study,  and  that,  from  his  experi- 
ence, he  regarded  this  cattle  guard  as  capable  and  suffi- 
cient to  turn  stock  generally. 

There  was  no  error  in  refusing  to  allow  this  witness  to 
testify  that  the  cattle  guard  in  question  was  the  best  cattle 
guard  to  turn  stock  generally  and  at  the  same  time  not 
injure  the  lives  of  the  employes  and  traveling  public. 
Pennsylvania  Co.  v.  Mitchell^  124  Ind.  473,  and  authori- 
ties there  cited. 

The  court,  on  the  trial,  gavetothe  jury,  among  others, 
the  following  instruction: 

"No.  12.  The  plaintiff  is  entitled  to  recover  not  only 
VoL.12— 18 
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the  value  of  the  horses  on  the  day  they  were  killed,  but 
he  is  entitled  to  receive  in  addition  thereto  interest  there* 
on  at  six  per  cent,  from  the  date  of  the  injury  to  the 
present  time." 

Counsel  for  appellant  earnestly  insist  that  so  much  of 
the  instruction  as  relates  to  the  recovery  of  interest  was 
radically  wrong. 

Section  5312,  R.  S.  1894,  provides  that  any  railroad 
shall  be  liable  for  stock  killed  or  injured  by  the  locomo- 
tive, cars  or  other  carriages  run  on  such  road. 

Section  5316,  R.  S.  1894,  provides  that  the  court  or 
jury  shall  give  judgment  for  the  plaintiff  for  the  value 
of  the  animals  killed  or  the  injury  done. 

Section  5318,  R.  S.  1894,  provides  that  the  act  shall 
not  apply  to  any  railroad  securely  fenced  in,  if  such 
fence  be  properly  maintained.  Sections  4025,  4029  and 
4031,  R.  S.  1881.  See,  also,  Louisville,  etc.,  R.  W.  Co. 
V.  Thomas,  106  Ind.  10;  Baltimore,  etc.,  R.  W.  Co.  y. 
Johnson,  59  Ind.  188. 

In  Texas  the  statute  provides  that  the  "company  shall 
be  liable  to  the  owner  for  the  value  of  all  stock  killed  or 
injured  by  the  locomotive  and  cars  of  such  railroad  com- 
pany in  running  over  their  respective  railways";  and  it  is 
there  held  that  the  statute  in  express  terms  makes  the 
value  of  the  'stock  killed  or  injured'  the  measure  of  the 
the  damages  allowed  the  owner,  and  that  interest  thereon 
from  the  date  when  killed  to  the  date  of  the  verdict  can 
not  be  recovered.  Houston  &  Texas,  etc.,  R.  R.  Co.  v. 
Mvldrow,  54  Tex.  233. 

In  actions  for  damages  growing  out  of  negligence,  a 
different  rule  prevails  in  that  State.  In  one  case  the 
court  saya:  "It  now  seems  to  be  generally  held  that 
where  a  party  has  a  right  to  recover  damages  for  the 
wrongful  destruction  of  property  that  interest  ought  to  be 
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allowed  as  compensation.'*  TeoMis,  etc.,  R.  W.  Go.  v. 
Tankersley,  63  Tex.  57. 

In  Kansas  in  an  action  to  recover  damages  under  the 
railroad  stock  law  of  1874,  for  killing  stock  on  its  un- 
fenced  railroad,  it  was  held  that  interest  could  not  be 
recovered.  Atchison,  etc.,  R.  R.  Co.  v.  Gabbert,  34 
Kan.  132. 

In  Iowa  the  statute  provides  that  the  recovery  shall  be 
in  double  the  amount  of  the  actual  damages,  and  in  that 
State  no  interest  is  allowed.  Brentner  v.  Chicago,  etc., 
R.  W.  Co.,  68  lowfl^  530. 

In  Illinois  in  an  action  to  recover  damages  for  killing 
stock  on  the  railroad  on  account  of  the  negligence  of  the 
company  in  failing  to  fence  the  track,  it  was  held  error 
to  instruct  the  jury  to  allow  interest.  Toledo, etc.,R.  W. 
Co.  V.  Johnson,  74  111.  83;  Toledo,  etc.,  R.  W.  Co.  v.  Ar- 
nold,  43  111.  418. 

In  actions  for  damages  for  negligently  killing  stock, 
interest  is  not  allowed  in  Missouri.  Meyer  v.  Atlantic, 
etc.,  R.  R.  Co.,  64  Mo.  542. 

In  Colorado  in  actions  for  damages  on  account  of  neg- 
ligence, interestis  not  allowed.  The  court  says:  ''Interest 
in  this  State  is  a  creature  of  the  statute  and  regulated 
thereby.  It  is  only  recoverable,  in  the  absence  of  con- 
tract, in  the  cases  enumerated  in  the  statute,  and  damages 
to  property  arising  from  the  wrong  or  negligence  of  the 
defendant  is  not  one  of  the  enumerated  cases."  Denver, 
etc.,  R.  R.  Co.  V.  Conway,  8  Col.  1  (16). 

In  Lackin  v.  President,  etc.,  Delaware  and  Hudson  Canal 
Co.,  29  Hun,  309  (N.  Y.),  the  court  held  that  in  actions 
to  recover  damages  for  stock  killed  on  its  track,  through 
failure  to  securely  fence  the  railroad,  the  owner  was  en- 
titled to  recover  interest. 

In  Minnesota,  in  an  action  to  recover  the  value  of  two 
colts  killed  by  a  passing  locomotive,  where  the  colts  en- 
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tered  upon  the  track  through  a  breach  in  the  railroad 
right  of  way  fence,  the  court  said:  ''The  jury  were  also 
instructed,  in  case  they  found  for  the  plaintiff,  to  allow 
interest  on  the  value  of  the  property  from  the  time  of  the 
injury.  This  was  proper.  It  is  not  a  case  in  which  ex- 
emplary damages  were  claimed  or  allowed,  and  the  basis 
of  plaintiff's  claim  for  compensation  is  the  value  of  the 
property  destroyed.  In  such  cases  interest  is  necessarily 
allowed  for  the  indemnity  of  the  party.  The  same  rule 
applies  as  in  case  of  conversion  of  property."  Varco  v. 
Chicago,  etc.,  R.  W.  Co.,  80  Minn.  18. 

This  is  also  the  rule  in  such  cases  in  Arkansas.  St. 
Louis,  etc.,  R.  W.  Co.  v.  Biggs,  50  Ark.  169. 

In  Parrott  v.  Knickerbocker  and  New  York  Ice  Cos.,  46 
N.  Y.  361,  the  court  says:  "In  cases  of  trover,  replevin 
and  trespass,  interest  on  the  value  of  the  property  un- 
lawfully taken  or  converted  is  allowed  by  way  of  dam- 
ages, for  the  purpose  of  complete  indemnity  of  the  party 
injured,  and  it  is  difficult  to  see  why,  on  the  same  prin- 
ciple, interest  on  the  value  of  the  property  lost  or  de- 
stroyed by  the  wrongful  or  negligent  act  of  another  may 
not  be  included  in  the  damages."  See,  also,  Whitehall 
Trans.  Co.  v.  New  Jersey  Steamboat  Co.,  51  N.  Y.  369. 

In  actions  to  recover  damages  for  killing  stock  by 
reason  of  negligence  of  the  railroad  company,  interest 
on  the  value  of  the  stock  killed,  from  the  date  of  the  loss 
to  the  time  of  the  trial,  is  allowed  in  Alabama.  Ala- 
bama, etc.,  R.  R.  Co.  V.  McAlpine  Co.,  75  Ala.  113; 
Georgia  Pacific  R.  R.  Co.  v.  Fullerton,  79  Ala.  298. 

The  same  rule  prevails  in  Wisconsin.  Chapman  v. 
Chicago,  etc.,  R.  W.  Co.,  26  Wis.  295. 

The  question  here  presented  has  never  been  decided  in 
this  State. 

In  Blickenstaffv.  Perrin,  27  Ind.  527,  a  verdict  in  an 
action  for  damages  for  slander  was  returned  in  April  for 
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$350.  In  October,  judgment  was  rendered  thereon  for 
$360.50,  including  $10.50  interest.  The  court  said: 
*'This,  we  think,  was  error.  The  recovery  was  not  on  a 
claim  bearing  interest.  The  statute  does  not  authorize 
interest  on  verdicts,  and  we  are  not  aware  of  any  author- 
ity allowing  interest  in  such  cases  before  judgment. '^ 

In  Myers  v.  Jarboe,  56  Ind.  57,  a  verdict  was  returned 
in  favor  of  appellant  at  the  June  term,  1874,  for  three 
hundred  dollars  and  thirty-seven  and  one-half  cents. 
Judgment  was  not  rendered  on  this  verdict  and  the  case 
finally  reached  the  Supreme  Court. 

At  the  May  term,  1877,  the  cause  was  remanded  with 
directions  to  render  judgment  on  the  verdict  in  favor  of 
appellant  with  interest  thereon  from  June,  1874,  until 
the  time  judgment  should  be  rendered. 

This  was  an  action  on  an  account  stated  and  the  judg- 
ment was  rendered  on  an  answer  of  set-ofE  or  counter- 
claim. 

In  Reid  v.  State,  ex  rel.,  58  Ind.  406,  which  was 
an  action  on  an  administrator's  bond,  the  court  held 
that  the  court  could  not  increase  the  amount  found  to  be 
due  in  the  report  of  the  commissioner  by  the  addition  of 
either  penalty  or  interest. 

In  Gonklin  v.  Morton,  40  Ind.  76,  the  judgment  of  the 
circuit  court  was  reversed  with  instruction  to  render 
judgment  for  the  amount  of  the  referee's  finding  with 
interest  thereon  from  the  time  of  the  report  up  to  the 
time  when  the  judgment  ''shall  be  rendered." 

Interest  on  judgments  is  now  allowed  by  statute  from 
the  date  of  the  return  of  the  verdict.  Section  7044,  R. 
S.  1894  (section  5199,  R.  S.  1881.) 

In  Kavanaughy.  Taylor y  2  Ind  App.  502,  which  was  an 
action  for  damages  for  the  conversion  of  potatoes,  this 
court  said: 
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"We  think  the  jury  had  a  right  to  add  interest  from 
the  day  of  the  conversion.'* 

In  Pitiaburghf  etc.,  R.  R.  Go.  v.  Swinney,  Exx.y  97 
Ind.  586,  Judge  Niblack  says: 

"In  speaking  of  wrongs  to  personal  property  and  the 
proper  measure  of  damages  for  its  conversion,  Cooley  on 
Torts,  in  a  note  to  p.  457,  says:  'But  in  most  cases,  when 
the  circumstances  are  not  such  as  to  warrant  exemplary 
damages,  a  just  indemnity  will  consist  in  the  value  of 
the  property  at  the  time  of  the  conversion,  with  interest 
thereon  to  the  time  of  the  trial.'  " 

The  authorities  hereinbefore  cited  are  not  all  in  point, 
either  on  one  side  or  the  other  of  the  question  under  con- 
sideration. It  is  apparent,  however,  that  there  is  a  di- 
vergence of  view  as  to  the  right  to  recover  interest  on 
the  value  of  stock  killed  by  railroads  in  this  class  of  ac- 
tions. It  appears  that  the  tendency  of  the  decisions  is  to 
increase  the  number  of  actions  in  which  the  injured 
party  is  entitled  to  recover  interest  as  a  part  of  his  dam- 
ages. 

The  weight  of  the  authorities  supports  the  proposition 
that  in  cases  sounding  in  tort,  where  the  principle  upon 
which  the  recovery  is  had  is  compensation,  and  where 
the  compensation  can  be  measured  by  the  market  value 
or  other  definite  standards,  interest  on  the  value  of  the 
property  lost  or  destroyed  may  be  recovered. 

In  the  case  at  bar,  however,  the  right  of  action  is 
created  by  statute.  If  the  railroad  company  fails  to 
securely  fence  its  road,  and  on  this  account  stock  is  ac- 
cidentally killed  by  the  locomotive  or  cars,  the  statute 
expressly  provides  that  the  "jury  trying  the  same  shall 
give  judgment  for  the  plaintiff  or  plaintiffs  for  the  value 
of  the  animal  or  animals  killed." 

In  other  words,  the  amount  of  damages  which  the  jury 
is  authorized  to  assess  on  the  trial  of  the  cause  is  limited 
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to  the  value  of  the  animals  killed.  It  is  true  that  the 
injured  party,  where  his  stock  has  been  killed,  will  not 
be  fully  compensated  unless  he  receives  the  value  of  his 
property,  as  nearly  as  may  be  at  the  date  of  the  loss. 
Hence,  for  the  delay,  interest  at  the  legal  rate,  in  addi- 
tion to  the  value  of  the  property  lost,  is  ordinarily  held 
to  afford  the  fair  measure  of  damages.  In  such  cases, 
where  the  statute  allows  full  indemnity  without  restric- 
tion, interest  is  as  much  a  (part  of  the  damages  as  the 
value  of  the  property.  Our  statute  as  we  have  seen  does 
not  allow  any  discretion  in  the  assessment  of  damages  in 
excess  of  the  value  of  the  animals  killed. 

Whatever  may  be  said  of  the  statutes  and  decisions  in 

other  States  it  seems  clear  to  us  that  under  section  5316, 

supra,  judgment  can  not  be  rendered  for  any  amount  in 

addition  to  the  value  of  the  animals  killed.     If  the 

remedy  is  not  sufficient  to  afford  the  owner  full  indemnity 

for  his  loss  the  courts  can  not  cure  the  defect.     The 

Legislature  has  not  only  created  the  right  of  action  but 

has   prescribed   the   remedy.     On   the  question  of  the 

measure  of  damages  nothing  is  left  for  construction.    In 

the  view  we  take  of  the  statute,  the  court  erred  in  giving 

the  instruction  under  consideration. 

Judgment  reversed  with  instruction  to  sustain  appel- 
lant's motion  for  a  new  trial. 

Gavin,  J.,  absent. 

Filed  March  12, 1896. 
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No.  1,363. 
The  Lake  Erik  and  Western  Railroad  Company  v. 

HiLFIEER. 

Railboad. — Right  to  Druin  Surface  Water  Across  RxQht  of  TToy.— Dam* 
ages. — Sufficiency  of  Complaint. — In  an  action  against  a  railroad 
company  for  damages  resalting  from  removing  a  cnlvert,  withoat 
plaintiff's  consent,  from  nnder  its  right  of  way,  and  obstnictang  the 
flow  of  water  through  the  same,  and  causing  water  to  back  upoa 
plaintiffs  real  estate  and  flood  the  same  to  his  damage,  etc.,  the 
complaint  is  insufficient  for  failure  to  plead  any  facts  creating  the 
right  in  plaintiff  or  reserving  to  him  siLch  right  to  flow  the  water 
from  his  land  through  the  culvert  under  defendant's  roadbed. 

From  the  Jay  Circuit  Court. 

J.  J.  M.  LaFollette  and  0.  H,  Adair,  for  appellant. 

Davis,  J. — ^The  first  error  diicussed  is  that  the  court 
erred  in  overruling  the  demurrer  to  the  second  para- 
graph of  the  complaint.  It  is  alleged  in  the  complaint^ 
among  other  things,  in  substance,  that  appellant  is  a 
corporation  owning  and  operating  a  railroad  across  ap- 
pellee's land  by  his  license;  that  in  January,  1892,  ap- 
pellee had  and  ought  still  to  have  a  right  of  way  through, 
under  and  across  the  width  of  the  road  bed  and  way  of 
appellant  company  on  his  land,  with  the  right  to  flow 
the  water  from  his  land  through  and  under  the  road  bed 
of  the  company;  that  the  said  right  was  appendant  and 
appurtenant  to  appellee's  real  estate,  and  that  he  has  or 
ought  to  have  the  same  unobstructed  by  any  person  or 
thing  whatever;  that  agreeably  to  the  said  right  of  ap- 
pellee, as  aforesaid,  appellant  maintained  a  culvert  in 
and  across  its  road  bed  for  the  use  of  appellee  in  the 
right  aforesaid;  that  in  January,  1892,  appellant  with- 
out the  consent  of  appellee  removed  said  culvert  and  has 
since  obstructed  the  flow  of  water  through  the  same  and 
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caused  the  water  to  back  upon  his  real  estate  and  flood 
the  same  to  his  damage,  etc. 

The  complaint  shows  that  appellant  had  the  right  to 
occupy  and  use  that  part  of  the  land  on  which  the  rail- 
road was  constructed  upon  which  to  operate  its  road. 
So  far  as  surface  water,  at  least,  is  concerned,  such  right 
ordinarily  carries  with  it  the  right  to  use  the  land  in  the 
way  necessary  to  best  serve  the  purpose  of  the  company. 
There  is  nothing  in  the  complaint  alleging  any  contract 
or  agreement  with  the  railroad  company  creating  any 
right  to  such  culvert  or  outlet. 

It  is  insisted  by  counsel  for  appellant  that  the  com- 
plaint on  this  subject  pleads  conclusions  and  not  facts, 
and  that  the  complaint  is  bad  for  failure  to  plead  any 
facts  creating  the  right  of  appellee,  or  reserving  to  him 
such  right,  to  flow  the  water  from  his  land  through  the 
culvert  under  appellant's  roadbed. 

No  brief  has  been  filed  in  behalf  of  appellee. 

It  occurs  to  us  that  the  position  of  counsel  for  appel- 
lant is  well  taken.  If  the  right  asserted  by  appellee  was 
created  by  either  contract  or  prescription  such  fact 
should  be  alleged. 

The  general  rule  is  that  upon  the  boundaries  of  his 
own  land,  not  interfering  with  any  natural  or  prescriptive 
water  course,  the  owner  may  erect  such  barriers  as  he 
may  deem  necessary  to  keep  off  surface  water.  If  appel- 
lant held  its  right  of  way,  or  license,  as  it  is  termed,  sub- 
ject to  any  reservation  or  restriction  in  favor  of  the  land 
owner  growing  out  of  contract,  either  express  or  implied, 
or  prescription  by  long  continued  use  and  enjoyment, 
such  fact  should  be  stated  in  the  complaint.  We  are 
not  advised  upon  what  theory  the  court  below  upheld  the 
complaint,  and  therefore  we  have  some  hesitation  in  re- 
versing his  ruling,  but  in  view  of  the  unsatisfactory  char- 
acter of  the  pleading  in  the  light  of  argument  of  counsel 
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for  appellant,  we  are  impressed  with  the  belief  that  it  is 
fatally  defective. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint  with  leave  to  amend. 

Filed  April  4, 1S85. 


No.  1,418. 

The  Alexandria  Building  Company   bt  al.  v.  Mc- 

HUGH. 

Mechanic's  Ia^s.— Finding  cu  to  Time  of  Completion  of  Work. — Con- 
fiicting  Evidence,— Appellate  Court  Practice. — In  an  action  to  enforce 
a  mechanic's  lien,  where  the  coart  has  found  that  the  work  was 
completed  at  a  certain  time,  the  appellate  tribunal  can  not  disturb 
the  finding  when  the  evidence  as  to  such  fact  is  conflicting. 

^A.ui^.— Admissions  of  Contractor's  Son  and  Servant,  When  not  Binding. 
— Admissions  of  the  contractor's  son,  while  working  for  his  father, 
that  the  time  for  filing  liens  for  the  work  done  by  his  father  had 
expired,  could  not  bind  the  father,  where  the  statements  were  not 
made  in  the  father's  presence  and  were  unauthorized  by  him. 

BAUJi.—Qusere.— Reviving  Right  of  Lien. — Laches. — After  the  contract 
has  once  been  completed,  and  the  statutory  limitation  begins  to  run, 
can  a  party  revive  an  expired  right  of  lien  which  he  has  lost  in  conse- 
quence of  laches,  by  performing  some  work  in  the  house,  such  as 
merely  patching  the  plastering  after  work  has  been  substantially 
completed? 

From  the  Madison  Circuit  Court. 

L.  B.Jackson,  M.  A.  Chipman,  S.  M.  Keltner  and  E. 
E.  Hendee,  for  appellants. 

A.  C.  Conn,  W.  A.  Sprang,  W.  S.  Diven  and  E.  B. 
McMahan,  for  appellee. 

Ross,  C.  J. — ^This  was  an  action  brought  by  the  appel* 
lee  against  the  appellants  to  foreclose  twenty  mechanics' 
liens  upon  as  many  separate  lots  in  the  city  of  Alexan- 
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dria.  From  the  judgment  foreclosing  these  liens  this 
appeal  is  taken. 

There  is  but  one  specification  of  error  in  the  assign- 
ment in  this  court,  namely,  "The  court  erred  in  overrul- 
ing the  motion  for  a  new  trial." 

The  first  question  we  are  called  upon  to  consider  isr 
When  does  this  time  designated  by  the  statute  within 
which  notice  of  the  intention  to  hold  a  lien  commence  to 
run? 

The  statute,  section  7257,  R.  S.  1894  (Ell.  Supp.  section 
1690),  provides  that  the  notice  must  be  filed  within  sixty 
days  after  performing  the  labor  or  furnishing  the  mate- 
rial, for  the  value  of  which  a  lien  is  sought.  If  the 
notice  is  not  filed  within  that  time  no  lien  attaches. 

The  appellants  contend  that  the  labor  performed  by 
appellee,  and  for  which  he  filed  the  notices  set  out  in  his 
complaint,  was  performed,  on  a  part  of  the  houses  in 
January,  and  on  the  others  during  the  months  of  March 
and  April,  while  the  contention  of  appellee  is  that  al- 
though appellant  did  a  part  of  his  work  at  that  time  he 
did  not  complete  it  until  the  13th  day  of  June,  and  on  the 
12th  day  of  July  of  the  same  year,  1893,  he  filed  his 
notices  of  his  intention  to  hold  a  lien.  The  question  as 
to  when  the  work  was  done  was  in  dispute,  and  there  is 
evidence  from  which  the  court  might  have  found  that  the 
labor  was  performed  at  the  time  claimed  by  appellants, 
and  there  is  evidence  to  support  its  finding  that  the  labor 
was  not  fully  performed  until  the  time  claimed  by  appel- 
lee. With  this  conflicting  evidence  this  court  has  noth- 
ing to  do,  and  the  court  below  having  found  that  the 
time  when  the  labor  was  completed  was  in  June,  we  can 
not  disturb  the  finding.  That  being  a  question  of  fact 
to  be  found  by  the  court,  its  finding  will  not  be  disturbed 
if  there  is  any  evidence  to  support  such  finding. 

By  a  series  of  questions  propounded  to  the  witness. 
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William  E.  McHugh,  a  son  of  appellee,  the  appellants 
sought  to  prove  that  the  witness,  while  working  for  his 
father,  admitted  that  the  time  for  filing  liens,  for  the 
work  done  by  appellee,  had  expired.  The  court  sus- 
tained appellee's  objections  to  the  questions.  In  this 
there  was  no  error.  The  appellant  could  not  be  bound 
by  any  statements  of  his  son,  made  in  his  absence  and 
which  he  had  not  authorized  the  son  to  make. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  Feb.  28,  1896. 

On  Petition  for  a  Rehearing. 

Ross,  C.  J. — ^A  petition  for  a  rehearing  has  been  filed 
by  the  appellant,  wherein  counsel  say:  "The  question 
sought  to  be  raised  by  the  appeal  in  this  case,  and  which 
the  appellant  hoped  to  have  the  court  decide,  is  not  cov- 
ered by  the  decision  in  this  case,  and  the  appellant  re- 
spectfully asks  the  court  to  decide  the  question  which  it 
pressed  upon  the  court  in  its  original  brief.  The  ques- 
tion has  not  yet  been  decided  in  Indiana,  although  it 
has  been  decided  in  a  number  of  other  States.  It  is  a 
question  of  great  importance  to  mechanics  and  material- 
men, as  well  as  to  the  owners  of  property  being  con- 
structed. The  question  is  one  of  law.  It  is  this:  Af- 
ter the  contract  has  been  once  completed  and  the  statu- 
tory limitation  begins  to  run,  can  a  party  revive  an  ex- 
pired right  of  lien  which  he  has  lost  in  consequence  of 
laches,  by  performing  some  work  in  the  house,  such  as 
merely  patching  the  plastering  after  work  has  been  sub- 
stantially completed?" 

While  counsel  affirm  that  there  is  no  conflict  in  the 
evidence  upon  the  question  which  they  seek  to  have  the 
court  decide,  we  are  compelled  to  differ  from  them; 
for  upon  the  question  as  to  when  the  buildings  were  com- 
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pleted,  this  was  a  controverted  question,  the  appellants 
claiming  one  time  and  the  appellee  another.  Had  the 
buildings  been  completed  at  the  time  when  appellants 
contend  they  were  completed,  and  the  appellee  failed  to 
file  notice  of  his  intention  to  hold  a  lien  within  the  time 
designated  by  the  statute,  his  right  thereto  would  have 
been  lost. 

Petition  overruled. 

Filed  April  4, 1895. 


No.  1,423. 

The  Consumers'  Gas  Trust  Company  v.  Huntsinger. 

BuRDBN  OF  Paoof. — Appeal  From  AppraUert^  Award. — Oa9  Mains. — 
Trial  De  Novo, — Open  and  Close. — II  a  gas  company  appeal  from  an 
award  of  damages  by  appraisers,  for  appropriation  of  land  by  the 
company  for  its  mains,  the  trial  on  appeal  is  de  novo,  and  the 
harden  is  on  the  land-owner  to  prove  his  damages,  and  he  is  en- 
titled to  the  open  and  close. 

Sajcb. — Railroad  Right  of  Way. — Easement  for  Oas  Mains. — Appeals 
From,  Award  of  Appraisers  Governed  by  Same  Rules  in  Both  Cases. — 
Gas  companies  wishing  to  acquire  easements  over  lands  are  placed 
practically  on  the  same  footing  with  railroad  companies  wishing  to 
condemn  lands  for  rights  of  way,  and  appeals  from  awards  of  ap* 
praisers,  in  either  case,  are  governed  by  the  same  rales. 

From  the  Hancock  Circuit  Court. 

R.  N.  Lamb  and  R.  Hilly  for  appellant. 

H.  G.  Ryan,  for  appellee. 

Rbinhard,  J. — We  take  the  following  substantially 
accurate  statement  of  the  facts  of  this  case  from  the  ap- 
pellant's brief: 

On  August  29, 1891,  appellant  filed  in  the  office  of  the 
clerk  of  the  Madison  Circuit  Court  its  instrument  of  ap- 
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propriation  of  a  right  of  way  to  lay  its  pipe  line  in  land 
of  appellee,  namely,  the  northwest  quarter  of  the  north-* 
west  quarter  of  section  eighteen  (18),  town  nineteen 
(19),  range  seven  (7),  in  Madison  county. 

Proper  notice  of  the  hearing  of  the  application  for  the 
appointment  of  appraisers  on  August  31st  was  given, 
and  such  proceedings  were  had  that  on  the  12th  of  Septem- 
ber, 1891,  appraisers  were  appointed  to  assess  the  dam- 
ages to  appellee  resulting  from  the  appropriation  asked 
for. 

On  September  16th,  the  appraisers  made  their  report 
assessing  appellee's  damages  at  four  hundred  dollars. 

On  the  same  day,  appellant  paid  to  the  clerk  of  the 
Madison  Circuit  Court  the  sum  of  four  hundred  dollars, 
so  assessed,  and  costs  taxed  at  twenty  dollars  and  thirty 
cents,  and  filed  its  exceptions  to  the  assessment  of  dam- 
ages so  made  by  the  appraisers,  and  also  filed  an  affidavit 
for  a  change  of  venue  from  Madison  county. 

On  the  5th  of  October,  1891,  a  change  of  venue  was 
granted,  and  the  case  was  sent  to  Henry  county. 

On  the  6th  of  September,  1892,  appellee  filed  his  affi- 
davit for  a  change  of  venue  from  Henry  county,  which 
was  granted,  and  the  case  was  sent  to  Hancock  county. 
This  was  the  only  action  taken  in  Henry  county. 

The  case  was  tried  by  a  jury  in  Hancock  county,  the 
trial  beginning  on  the  28th  of  September,  1893,  and 
ending  on  the  3d  day  of  October,  with  a  verdict  in  favor 
of  appellee  for  five  hundred  and  twenty  dollars. 

The  jury  returned  with  their  general  verdict  answers 
to  interrogatories  presented  by  appellant. 

On  the  11th  of  November,  1893,  appellant  filed  its 
motion  for  a  new  trial. 

Pending  this  motion  appellee  remitted  all  of  the 
amount  found  in  his  favor  in  excess  of  four  hundred 
dollars. 


NOVEMBER  TERM,  1894.  287 

The  Consamers'  Gas  Tmst  Company  v.  Hantednger. 

On  the  same  day,  May  18,  1894,  the  court  overruled 
appellant's  motion  for  a  new  trial,  to  which  ruling  ap- 
pellant excepted,  and  was  given  sixty  days  to  file  a  bill 
of  exceptions,  and  the  court  rendered  judgment  for  four 
hundred  dollars  damages  and  costs  against  appellant  and 
in  appellee's  favor. 

The  assignment  of  errors  calls  in  question  the  propri- 
ety of  the  court's  action  in  overruling  appellant's  mo- 
tion for  a  new  trial,  and  rendering  final  judgment  on  the 
verdict. 

As  appears  by  appellant's  bill  of  exceptions  No.  1, 
upon  the  calling  of  the  cause  for  trial,  both  parties  moved 
for  leave  to  open  and  close  the  case.  Appellant's  motion 
was  overruled  and  proper  exception  taken,  and  appel- 
lee's motion  was  sustained  and  proper  exception  also 
taken.  This  is  made  the  seventh  ground  of  motion  for 
a  new  trial.  Appellant's  contention  on  this  point  is  as 
follows: 

'' Appellant  sought  to  obtain  a  right  of  way  for  laying 
its  gas  mains,  and  made  its  proper  application  by  filing 
its  instrument  of  appropriation  and  obtaining  the  ap- 
pointment of  appraisers  in  accordance  with  the  provis- 
ions of  the  statute  in  such  cases.  These  appraisers  were 
appointed  and  made  their  examination,  and  reported 
damages  in  favor  of  appellee  to  the  amount  of  four  hun- 
dred dollars.  With  this  assessment  appellee  was  con- 
tent, but  appellant  contended  that  the  assessment  was  too 
large,  and  filed  its  exceptions,  and  appealed  from  the  as- 
sessment to  the  circuit  court,  and  to  enable  it  to  take 
immediate  possession  of  the  right  of  way,  and  lay  down 
its  pipe  line,  it  paid  the  money  (four  hundred  dollars) 
to  the  clerk  of  the  court  as  the  statute  required.  It  is 
thus  apparent,  beyond  question,  that  the  appellant  had 
the  burden  of  the  issue  to  show  that  the  assessment  of 
damages  was  too  large.     This  burden  being  upon  the 
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appellant,  under  section  542,  R.  S.  1894  (533,  R.  S. 
1881),  which  provides  that  the  party  upon  whom  rests 
the  burden  of  the  issues  must  first  produce  his  evidence, 
appellant,  as  it  appears  to  us,  was  clearly  entitled  to  in- 
troduce evidence  showing  what  it  claimed,  namely,  that 
the  assessment  of  damages  made  by  the  appraisers  was 
too  large,  and  to  open  and  close  the  case.  All  that  ap- 
pellee claimed,  or  could  claim,  under  the  state  of  facts 
existing  at  the  time  the  trial  began,  was  that  the  assess- 
ment made  by  the  appraisers  was  not  too  large.  As  he  had 
filed  no  exceptions  to  the  report  of  the  appraisers  he  was 
conclusively  presumed  to  be  content  with  that  assess- 
ment of  damages.  If  no  evidence  had  been  introduced 
by  either  side,  the  judgment  in  the  case  would  necessa- 
rily have  been  that  appellee  was  entitled  to  the  four  hun- 
dred dollars  which  the  appraisers  had  reported  in  his 
favor.  It  required  proof  to  be  introduced  by  the  appel- 
lant showing  that  the  assessment  of  damages  by  the  ap- 
praisers was  too  large  to  justify  any  change  in  the  amount 
appellee  was  entitled  to.  This  fact  clearly  placed  the 
entire  burden  of  the  issues  upon  the  appellant,  and  un- 
der the  section  above  referred  to,  appellant  was  clearly 
entitled  to  introduce  its  evidence  first,  and  open  and 
close  the  argument  in  the  case.'* 

If,  as  appellant's  counsel  contend,  the  only  issue 
to  be  tried  in  the  court  below  was  whether  th^  damages 
assessed  by  the  appraisers  were  too  high,  then  we  think 
the  conclusion  contended  for  by  them  that  appellant  had 
the  burden  and  was  entitled  to  the  open  and  close,  is 
also  correct.     But,  is  it  true  that  this  was  the  issue? 

The  position  of  appellee's  counsel  is  that  on  appeal 
the  case  must  be  tried  de  novo,  and  that  the  only  ques- 
tion for  trial  is:  Is  the  land  owner  entitled  to  any  dam- 
ages, and,  if  so,  how  much? 

The  difference  between  counsel  on  opposite  sides  is 
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this:  Appellant's  counsel  insist  that  if  no  evidence  at 
all  were  offered  at  the  trial,  the  appellee  would  still  be 
entitled  to  recover  what  the  appraisers  awarded  him, 
while  the  appellee's  counsel  contend  that  in  the  absence 
of  any  evidence  the  appellee  could  not  recover  any- 
thing. 

The  law  relating  to  voluntary  associations,  organized 
for  the  purpose  of  drilling  and  mining  for  petroleum  or 
natural  gas,  provides  how  such  associations  may  appro- 
priate and  condemn  real  estate  for  the  purpose  of  con- 
ducting gas  to  the  patrons  of  such  companies  within 
this  State,  etc.  It  gives  such  companies  the  right,  by 
their  officers,  agents,  and  servants,  to  enter  upon  the 
lands  and  waters  of  any  person  and  make  such  exami- 
nation and  survey  as  may  be  necessary  to  the  selection 
of  the  most  advantageous  routes  for  their  trenches  and 
pipes;  to  locate,  lay  out  and  construct  its  said  trenches 
on  such  lands  and  waters,  not  exceeding  one  rod  in 
width  for  a  single'  pipe  line,  and  to  enter  and  go  upon 
such  right  of  way  at  any  time,  and  without  hindrance, 
for  the  purpose  of  digging  the  trenches  and  laying  the 
pipe,  and  inspecting,  operating,  and  repairing  the  same. 

If  the  association  seeking  to  make  such  an  appropria- 
tion, or  to  acquire  an  easement  for  the  purpose  of  piping 
and  conducting  natural  gas  to  its  patrons,  is  not  able  to 
agree  with  the  owner  of  the  land,  the  company  shall 
make  and  deposit  with  the  clerk  of  the  proper  court  an 
instrument  of  appropriation,  and  shall  tender  the  land 
owner  payment  of  the  damages,  as  in  the  act  provided. 

Upon  filing  of  the  instrument  or  act  of  appropriation, 
the  court  or  judge  thereof,  shall  appoint  three  disinter- 
ested freeholders  of  the  county,  to  appraise  the  damages, 
and  after  the  making  of  such  appraisement,  the  assess- 
ment shall  be  returned  to  the  clerk  of  such  court,  where- 
VoL.  12—19 
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upon  the  company  shall  pay  to  the  clerk  or  tender  to  the 
proper  party  the  damages  awarded.  On  making  such 
payment  or  tender,  the  company  becomes  the  holder  of 
the  interest  in  said  lands,  so  appropriated  for  such  uses. 
It  is  further  provided  that  any  person  aggrieved  by  the 
action  or  assessment  of  any  appraisers  may  appeal  to 
the  circuit  court,  ''under  the  same  provisions  and  sub- 
ject to  the  same  restrictions,  as  provided  for  in  cases  of 
appeals  from  assessments  under  the  laws  of  this  State, 
for  the  appropriation  of  real  estate  for  rights  of  way  of 
railroads,  as  provided  by  an  act  of  the  General  Assembly 
of  the  State  of  Indiana,  in  force  May  the  6th,  1853,  and 
all  acts  amendatory  thereto."     Acts  1889,  p.  22,  et  aeq. 

In  view  of  this  enactment,  we  think  natural  gas  com- 
panies desiring  to  acquire  easements  over  the  lands  of 
persons  are  placed  practically  on  the  same  footing  with 
railroad  companies  wishing  to  appropriate  and  condemn 
lands  for  rights  of  way,  and  appeals  from  the  award  of 
the  appraisers  in  either  case,  are  governed  by  precisely 
the  same  rules.  We  must  therefore  look  to  the  law  gov- 
erning the  appropriation  of  lands  for  railroad  purposes. 
R.  S.  1881,  section  3907  (R.  S.  1894,  section  5160). 

In  the  section  just  cited  it  is  provided  that  the  award 
may  be  reviewed  in  the  circuit  court  on  exceptions  filed 
by  either  party,  within  ten  days  after  the  filing  of  such 
award;  '*and  the  court  shall  take  such  order  therein  as 
right  and  justice  may  require,  by  ordering  a  new  ap- 
praisement, on  good  cause  shown,'*  etc. 

It  would  seem  from  the  surface  reading  of  the  fore- 
going section  that  the  proper  practice  in  such  proceed- 
ings is,  in  case  the  award  is  found  to  be  either  inade- 
quate or  excessive,  not  to  assess  the  damages  as  upon  a 
trial  de  novo,  but  to  remand  the  matter  to  a  new  board 
of  arbitrators  for  a  new  appraisement.  As  this  question 
was  not  raised,  however,  in  the  lower  court,  and  as  both 
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parties  acted  upon  the  assumption  that  it  was  within 
the  power  of  the  jury  to  assess  the  proper  damages  in 
their  verdict,  and  of  the  court  to  render  judgment  for 
the  same,  and  as  no  question  is  made  in  this  court  as 
to  what  is  the  proper  practice  in  such  proceedings,  it 
will  not  be  necessary  for  us  to  decide  the  point  men- 
tioned. The  only  question  with  which  we  are  now  deal- 
ing is  as  to  the  burden  of  proof. 

We  think  the  question  has  been  fully  settled  by  the 
Supreme  Court  in  the  case  of  Indiana,  etc.,  R.  W.  Co.  v. 
Cook,  102  Ind.  133.  It  was  there  held  that  in  all  such 
cases  the  result  of  the  appeal  is  to  set  aside  the  report  of 
the  appraisers,  and  to  try  de  novo  the  question  as  to  the 
amount  of  damages  the  same  as  if  there  had  never  been 
any  appraisement.  From  this  fact  the  court  concluded 
that  the  burden  of  the  issue  was  upon  the  land-owner  to 
prove  his  damages,  and  he  was  entitled  to  the  open  and 
close. 

The  case  cited  contains  a  review  of  the  cases,  and  seems 
to  be  well  considered.  We  regard  the  case  as  decisive  of 
the  question  before  us,  notwithstanding  that  in  that  case 
the  appeal  was  by  both  parties.  See,  also.  Grand  Rapids, 
etc.,  R.  R.  Co.  V.  Horn,  41  Ind.  479;  Peed  v.  Brenneman, 
89  Ind.  252;  Evansville,  etc.,  R.  R.  Co.  v.  Miller,  30  Ind. 
209. 

There  was  no  error  in  the  ruling  of  the  court  award- 
ing the  appellee  the  open  and  close. 

The  overruling  of  the  motion  for  a  new  trial  presents 
a  number  of  other  questions.  These  relate  to  the  admis- 
sion and  rejection  of  evidence,  the  giving  and  refusal  of 
instructions,  and  whether  the  damages  assessed  were  ex- 
cessive. 

We  have  carefully  examined  all  these  questions,  and 
have  arrived  at  the  conclusion  that  no  reversible  error 
was  committed  in  connection  with  any  ruling  of  the 
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court  brought  here  for  review.  No  new  and  important 
questions  are  involved  in  these  rulings,  and  it  would 
serve  no  useful  purpose  to  enter  upon  a  consideration  of 
all  the  points  presented  in  detail.  The  damages  assessed 
appear  high  at  first  blush,  but  as  the  court  and  jury  were 
in  possession  of  all  the  facts  and  could  judge  of  the 
matter  better  than  we  can,  we  do  not  see  how  we  can  dis- 
turb the  judgment  on  that  account. 

Judgment  affirmed. 

FUed  March  21, 1806. 


No.  1,409. 

TOMLINSON  BT  AL.  V.  WrIGHT,  ADMINISTRATOR. 

Dbcsdbnt's  Estate.— iSpecuU  Admini$tr<ttar.'-Agreed  Case, — A  apecifll 
administrator  has  no  authority  to  enter  into  an  agreed  case  in  relar 
tion  to  money  which  he  has  collected  as  sach  administrator. 

From  the  Montgomery  Circuit  Court. 

G.  W,  Paul,  M.  W.  Bruner,  B.  Crane  and  A.  B.  An- 
derson, for  appellants. 

Hurley  &  Hurley,  Clodfelter  &  Thampaon  and  H.  H. 
Ristine,  for  appellee. 

Davis,  J. — On  or  about  the  26th  day  of  January,  1892, 
Austin  L.  Tomlinson  took  out  a  policy  of  insurance  on 
his  own  life,  in  the  Equitable  Life  Insurance  Society  of 
the  United  States,  for  two  thousand  dollars  payable  at 
his  death  to  his  estate.  He  was  then  unmarried,  but 
afterwards  on  the  15th  of  February,  1893,  he  was  mar- 
ried to  Edith  Tomlinson,  by  whom  he  had  living  at  the 
time  of  his  death  one  child.  A  short  time  prior  to  his 
death,  his  health  being  very  poor,  he  went  to  Calif ornia. 
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for  the  purpose  of  seeking  an  improvement  in  the  condi- 
tion of  his  health.  On  the  first  of  March,  1894,  desir- 
ing to  transfer  said  policy  to  said  Edith  Tomlinson,  his 
wife,  and  make  her  the  beneficiary  therein,  he  wrote  the 
general  agents  of  said  company,  requesting  that  said 
policy  should  be  made  payable  to  his  wife;  that  his  wife 
was  not  then  in  California;  that  he  did  not  have  the 
policy  with  him  at  that  time;  that  said  writing  or  assign- 
ment was  duly  acknowledged  before  a  Notary  Public 
and  that  he  believed  it  was  sufficient  to  transfer  all  rights 
in  the  same  to  his  wife;  that  afterwards  on  the  same  day 
he  died  intestate. 

In  ignorance  of  the  fact  that  such  transfer  had  been 
made,  said  George  N.  Tomlinson,  a  brother  of  said  dece- 
dent, was  afterwards,  on  the  3d  day  of  March,  1894,  in 
vacation  of  the  Montgomery  Circuit  Court,  duly  ap- 
pointed special  administrator  of  said  estate.  Afterwards, 
on  the  second  day  of  April,  1894,  he  collected  in  full  of 
said  policy  $1,971^^.  The  widow,  thereupon,  made  a 
demand  for  said  money,  claiming  that  she  was  the  equit- 
able owner  of  the  amount  collected. 

The  special  administrator  and  widow  then  filed  in  the 
Montgomery  Circuit  Court  an  agreed  statement  of  facts, 
signed  and  verified  by  them,  which  embodied  all  the 
facts  hereinbefore  stated  and  recited  that  the  controversy 
was  real  and  the  proceedings  in  good  faith.  The  cause 
was  submitted  to  the  court  upon  the  agreed  statement  of 
facts,  and  said  court  found  and  adjudged  that  said  Edith 
Tomlinson  was  the  equitable  owner  of  said  insurance 
money  in  the  hands  of  the  special  administrator  and  he 
was  ordered  to  pay  the  money  to  her;  he  made  a  report 
showing  that  he  had  paid  the  money  to  her,  less  funeral 
expenses,  and  resigned  his  trust.  His  report  was  ap- 
proved and  his  resignation  accepted. 

The  appellee  was  afterwards  appointed  administrator 
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of  said  estate,  and  on  the  8th  day  of  May,  1894,  filed  a 
petition  in  said  court  asking  the  court  to  vacate  and  set 
aside  said  order  and  decree  on  the  ground  that  the  court 
had  no  jurisdiction  to  make  the  same.  The  court  there- 
upon set  aside  all  of  the  orders  ''entered  upon  the  agreed 
statement  of  facts  *  *  *  for  the  reason  that  the  court 
had  no  jurisdiction  to  make  the  same." 

The  court  also  directed  appellee  to  institute  proceed- 
ings to  determine  the  title  and  ownership  of  the  insur- 
ance policy  hereinbefore  referred  to. 

In  this  connection  it  is  proper  to  state  that  it  appears 
that  there  are  creditors  of  the  estate,  and  that  there  are  no 
assets  unless  the  administrator  is  entitled  to  the  insur- 
ance money. 

The  proceedings  in  this  case  have  been  of  an  unusual 
character.  Several  questions  have  been  argued  by  coun- 
sel. The  only  question  we  deem  it  necessary  to  consider 
is  whether  the  special  administrator  possessed  such  pow- 
er as  authorized  him  to  enter  into  such  agreement  with 
the  widow. 

The  powers  of  a  special  administrator  are  ''to  collect 
and  preserve  the  property  of  the  testator,  or  of  the  intes- 
tate, until  demanded  by  an  executor  or  administrator  duly 
authorized  to  administer  the  same." 

Section  2391,  R.  S.  1894  (section  2237,  R.  S.  1881). 
No  authority  is  conferred  on  him  to  pay  claims  or  to 
make  distribution  of  the  funds  in  his  hands. 

Section  2392,  R.  S.  1894  (section  2238,  R.  S.  1881). 
He  is  not  required  to  make  or  file  any  inventory,  and  he 
has  no  power  to  allow  claims  against  the  estate.  All  he 
is  authorized  to  do  is  to  receive  and  collect  debts  due  the 
estate  and  to  preserve  the  property  of  the  estate  pending 
the  appointment  of  an  administrator. 

The  decisions  in  Robbins  v.  Swain,  Exr.,  7  Ind.  App. 
486;  Henea,  Admr,,  v.  Henes,  5  Ind.  App.  100,  and  Booth 
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V.  Cottingham,  Ouar.,  126  Ind.  431,  are  not  in  point  in 
this  case. 

If  it  was  conceded  that  a  general  administrator  might, 
under  some  circumstances,  enter  into  an  agreed  case  or 
agree  on  the  facts  in  a  case  and  invoke  the  judgment  of 
the  proper  court  thereon,  or  if  it  was  conceded  that  a 
special  administrator  in  the  collection  of  a  debt  might 
enter  into  an  agreed  case  in  relation  thereto,  the  question 
would  yet  remain  whether  such  special  administrator 
could  enter  into  such  agreed  case  in  relation  to  money  or 
property  which  he  has  in  his  hands,  and  which  it  is  his 
duty,  under  the  statute,  to  hold  or  preserve  until  an  ad- 
ministrator, duly  authorized  to  administer  the  same,  is 
appointed.  The  statute  certainly  does  not  contemplate 
that  a  special  administrator  shall  administer  an  estate. 
His  authority,  as  we  have  before  observed,  is  limited  to 
collecting  the  debts  and  securing  and  preserving  the  as- 
sets pending  the  appointment  of  the  general  administra- 
tor. 

In  this  case,  therefore,  where  said  appellant  George  N. 
Tomlinson,as  such  special  administrator,  collected  the 
insurance  money,  all  he  was  authorized  to  do  with  it  was 
to  hold  and  preserve  it  until  an  administrator  should  be 
appointed,  and  then  pay  the  same  to  him.  He  had  no 
authority  to  allow  or  to  pay  claims,  or  to  enter  into 
agreed  cases  in  relation  to  the  money  which  he  had  col- 
lected as  such  special  administrator. 

The  merits  of  the  question  are  not  before  us  on  this 
appeal. 

It  is  true,  as  a  matter  of  course,  if  the  appellant  Edith 
Tomlinson  was  the  equitable  owner  of  the  policy  of  in- 
surance, then  the  administrator,  whether  special  or  gen- 
eral, had  no  right  thereto,  nor  to  the  proceeds  thereof, 
as  against  her.  If  on  investigation  by  the  court  having 
jurisdiction  of  the  parties  and  of  the  subject-matter  of 
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the  controversy,  it  is  found  that  said  Edith  was,  at  the 
death  of  her  husband,  entitled  to  the  money,  the  appel- 
lee will  not  be  entitled  to  recover  against  appellants  or 
either  of  them.  If,  on  this  question,  the  final  judgment 
should  be  adverse  to  appellants,  then  the  court  will  have 
to  determine  the  amount  of  credits  to  which  appellant 
George  N.  Tomlinson  may  be  entitled  on  account  of 
funeral  expenses  or  other  just  claims  paid  by  them,  and 
also  as  to  the  distribution  or  disbursement  of  the  residue 
to  heirs  and  creditors. 

In  the  view  we  take  of  the  case  there  is  no  reversible 
error  in  the  record. 

Judgment  affirmed. 

Filed  Feb.  28,  1895. 


No.  1,403. 
Blair  et  al.  v.  Porter. 


JusTiCB  OF  THB  "Pkack.— Amendment  of  Complaint  so  as  to  Oive  the  Just- 
ice Jurisdiction. — Action  for  Possession  of  Real  Estate. ^Cases  Distin" 
guished. — A  plaintiff  in  an  action  before  a  jastice  of  the  peace  for  the 
poBsession  of  real  estate  may,  by  leave  of  the  jastice,  amend  hia 
complaint  so  as  to  bring  the  case  within  the  jastice 's  jurisdiction. 
Goodrvine  v.  Bamett,  2  Ind.  App.  16,  and  Kiphart  v.  Brennemen^  26 
Ind.  152,  distingaished. 

Same. — Jurisdiction. — Beat  Estate. — Justices  of  the  peace  have  no  ju- 
risdiction to  hear  and  determine  actions  for  the  recovery  of  real 
estate,  except  the  relation  of  landlord  and  tenant  has  existed  be- 
tween the  parties  and  the  tenant  is  unlawfully  holding  over ;  when 
possession  has  been  unlawfullv  and  forcibly  taken,  or  peaceably 
taken  but  unlawfully  and  forcibly  detained. 

Amendment  of  'Plkatmsq.— Statute  Liberally  Construed. — Discretion. — 
The  statute  allowing  amendment  of  plea^ngs  is  to  be  liberally  con- 
strued, and  to  that  end  the  trial  court  is  endowed  with  great  dis- 
cretionary power,  and  its  action  will  not  be  ground  for  reversal  un- 
less it  affirmatively  appear  that  harm  has  resulted  therefrom. 

Prom  the  Marion  Superior  Court. 

J.  W.  Kern  and  L.  0.  Bailey,  for  appellants. 

J.  L.  McMaster  and  A.  Boice,  for  appellee. 

RosSy  0.  J. — ^The  only  question  presented  on  this  ap- 
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peal  relates  to  the  jurisdiction  of  justices  of  the  peace 
in  actions  to  recover  possession  of  real  estate. 

Under  section  7106,  R.  S.  1894,  justices  of  the  peace 
have  Jurisdiction  in  actions  to  recover  the  possession  of 
real  estate,  when  the  relation  of  landlord  and  tenant  has 
existed  between  the  parties  and  the  tenant  is  unlawfully 
holding  over,  and  under  section  7118,  when  possession 
has  been  unlawfully  and  forcibly  taken,  or  when  pos- 
session has  been  peaceably  taken,  but  is  unlawfully  and 
forcibly  detained. 

This  action  was  commenced  on  the  11th  day  of  March, 
1891,  the  appellee  alleging  in  his  complaint  that  on  the 
10th  day  of  February,  1888,  Martin. Byrkit,  by  written 
lease,  demised  and  leased  to  William  Pray,  for  a  term  of 
three  years  from  March  1,  1888,  certain  real  estate 
situated  in  Marion  county,  Indiana,  particularly  describ- 
ing it;  that  on  the  10th  day  of  August,  1889,  Pray 
assigned  his  rights  under  the  lease  to  the  appellant 
Blair;  that  afterwards,  the  appellant  Baker  became  asso- 
ciated with  Blair  as  a  partner  and  that  they  have  since 
occupied  the  leased  premises.  That  their  tenancy  under 
the  lease  expired  on  the  1st  day  of  March,  1891.  It  is 
also  alleged  that  on  the  8th  day  of  January,  1891, 
Byrkit  leased  said  premises  to  appellee  for  a  term  of 
three  years  from  March  1,  1891,  and  that  since  that  date 
he  has  been  and  now  is  entitled  to  the  possession  of  the 
demised  premises,  but  that  the  appellants  ever  since  the 
expiration  of  their  said  tenancy  have  wrongfully  and 
unlawfully  held  over  and  detained  the  possession  of  said 
premises  and  are  now  wrongfully  and  unlawfully  hold- 
ing the  same  and  detaining  the  possession  from  him. 

This  action  is  prosecuted  under  the  former  of  the  two 
sections  above  cited,  and  in  order  to  be  maintainable  the 
relation  of  landlord  and  tenant  must  exist  between  the 
parties. 
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Counsel  insist,  however,  that  the  original  complaint 
filed,  but  which  was  afterwards  amended,  was  a  simple 
action  in  ejectment;  that  when  appellant  appeared  speci- 
ally and  moved  to  dismiss  the  cause  for  want  of  juris- 
diction of  the  subject-matter,  the  justice  had  no  alterna- 
tive but  to  dismiss  the  action  and  that  he  had  no  power 
to  permit  the  appellee  to  so  amend  his  complaint  as  to 
state  a  cause  of  action  within  the  justice's  jurisdiction. 

Justices  of  the  peace  have  no  jurisdiction  to  hear  and 
determine  actions  for  the  recovery  of  real  estate  except 
as  heretofore  stated  under  sections  5106  and  5118,  aupra, 
which  do  not  embrace  ordinary  actions  in  ejectment. 
Jurisdiction  in  ordinary  actions  in  ejectment  is  exclu- 
sively with  the  circuit  court,  section  1062,  R.  S.  1894. 

We  do  not  think  the  appellants  were  harmed  by  the 
court's  granting  appellee  permission  to  file  an  amended 
complaint.  There  was  no  apparent  change  in  the  cause 
of  action  other  than  to  state  specifically  the  facts  show* 
ing  the  relative  position  of  the  parties  with  reference  to 
each  other  and  the  property  in  controversy.  The  action, 
as  originally  begun,  was  possessory,  and  when  amended, 
had  not  been  changed  in  that  respect,  but  was  simply 
amended  so  as  to  show  the  relationship  of  landlord  and 
tenant  between  the  parties  and  that  appellants  were  un- 
lawfully holding  over.  The  statute  in  this  State  allow- 
ing amendments  is  to  be  liberally  construed  in  that  it 
may  aid  in  the  settlement  of  all  the  issues  which  are  and 
should  be  the  subject  of  a  single  litigation.  To  that  end 
the  lower  court  is  endowed  with  great  discretionary  power 
in  allowing  amendments,  and  this  court  will  not  reverse 
the  lower  court's  acts  unless  it  shall  appear  affirmatively 
that  harm  has  resulted  therefrom.  Had  the  justice  sus- 
tained the  appellant's  motion  to  dismiss  and  refused  ap- 
pellee leave  to  amend,  appellee  could  at  once  have  filed 
his  amended  complaint  as  a  new  action.     Such  a  course 
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would  have  benefited  the  appellants  only  in  that  they 
could  have  held  possession  a  few  days  longer.  Techni- 
cally, such  may  be  the  correct  practice,  but  in  this  in- 
stance it  did  not  harm  the  appellants  if  they  were  wrong- 
fully holding  possession. 

The  case  of  Benschv.  Farnaworth,  9  Ind  App.  547,  pre- 
sents almost  the  identical  question  in  issue  here,  and 
this  court  fully  considered  and  decided  the  question  ad- 
versely to  appellant. 

The  amended  complaint  states  a  cause  of  action  clearly 
within  the  jurisdiction  of  the  justice  of  the  peace,  and 
the  appellants  having  appeared  and  gone  to  trial  without 
calling  in  question  the  jurisdiction  of  the  court  over 
their  persons  can  not  now  be  heard  to  complain  because 
they  were  not  properly  brought  into  court.  Once  having 
submitted  to  the  court's  jurisdiction,  by  a  general  ap- 
pearance, they  can  not  withdraw  therefrom. 

We  find  no  harmful  error  in  the  record. 

Judgment  affirmed. 

PUed  Nov.  21, 1894. 

On  Petition  for  a  Rehearing. 

Ross,  C.  J. — ^The  appellants  have  petitioned  for  a  re- 
hearing in  this  case,  insisting  that  the  opinion  hereto- 
fore rendered  overrules  Qoodwine  v.  Barnett,  2  Ind.  App. 
16,  and  Kiphart  v.  BrenncTnen,  25  Ind.  152. 

We  are  still  of  opinion  that  our  original  decision  is 
right,  and  in  no  way  conflicts  with  either  of  the  above 
cases. 

In  the  case  of  Qoodwine  v.  Barnetty  supra,  a  complaint 
was  filed  which  showed  on  its  face  that  the  justice  had 
no  jurisdiction  of  the  subject-matter.  After  judgment 
rendered,  the  defendant  appealed  to  the  circuit  court, 
where  the  plaintiff  filed  an  additional  paragraph  of  com- 
plaint in  which  was  a  cause  of  action  of  which  the  just- 
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ice  had  jurisdiction.  The  defendants  not  appearing,  they 
were  defaulted,  and  a  judgment  rendered  against  them 
on  this  new  or  additional  paragraph.  On  appeal  to  this 
court,  it  was  held,  and  we  think  correctly,  that  the  just- 
ice having  no  jurisdiction  the  appeal  conferred  none  on 
the  circuit  court,  and  the  court,  in  support  of  that  prop- 
osition, cited  the  case  otKiphart  v.  Brennemen,  supra. 

In  that  case  Kiphart  sued  Brennemen  before  a  justice 
of  the  peace  to  recover  the  possession  of  real  estate,  and 
recovered  judgment.  On  appeal  to  the  court  of  common 
pleas,  Brennemen  moved  to  dismiss  the  action  on  the 
ground  that  the  justice  had  no  jurisdiction  of  the  subject- 
matter.  Pending  this  motion,  Kiphart  asked  leave  to 
amend  his  complaint  by  inserting  therein  the  words 
*'and  forcibly  and  with  strong  hand,'*  which  would  have 
made  the  complaint  state  a  cause  of  action  clearly  within 
the  justice's  jurisdiction.  The  court  refused  to  permit 
the  amendment  to  be  made,  and  on  appeal  the  Supreme 
Court  sustained  the  ruling  of  the  court  of  common  pleas. 
The  two  cases  are  identical,  except  in  one  case  the  amend- 
ment was  permitted  to  be  made  in  the  Appellate  Court 
and  in  the  other  it  was  not.  In  both  cases,  however,  it 
was  held  that  the  justice  having  had  no  jurisdiction  of 
the  action,  an  amendment  could  not  be  made  in  the  Ap- 
pellate Court  on  appeal  which  would  give  it  jurisdiction. 

In  the  case  at  bar,  the  amendment  was  not  made  in  the 
superior  court — to  which  an  appeal  had  been  taken  from 
the  justice — but  the  amendment  was  made  in  the  justice's 
court,  and  after  an  appearance  thereto  by  appellant  the 
cause  was  there  tried  and  a  judgment  rendered  against  him . 
The  justice  not  only  had  jurisdiction  of  the  subject-mat- 
ter of  the  action  as  embraced  in  the  amended  complaint, 
but  he  had  jurisdiction  over  the  person  of  the  appellant, 
for  he  appeared  thereto. 

The  justice  having  had  jurisdiction  of  both  the  sub- 
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ject-matter  and  the  parties,  the  Marion  Superior  Court 
took  jurisdiction  by  the  appeal. 

Petition  overruled. 

Filed  March  19, 1805. 


No.  869. 

LouisviLLB,  New  Albany  and  Chicago  Railway  Com- 
pany V.  Holsapple. 

BAiLBOAD.^-CompZaint  far  Damages  for  Injuries  to  Pa$$enger  While 
Alighting  from  Train, — Unsafe  Place.-— That  the  complaint  is  saffi- 
dent  when  the  gravamen  of  the  action  is  that  the  railway  company 
failed  in  its  daty  to  provide  the  plaintiff,  a  passenger,  with  a  rea- 
sonably safe  place  in  which  to  alight  from  the  car,  and  in  inducing 
her  to  alight  at  a  point  other  than  the  regular  station,  while  she 
was  under  the  belief,  induced  by  the  defendant,  that  she  was  about 
to  alight  upon  the  platform  of  the  regular  station,  see  opinion. 

Sams. — Injury  to  Pcusenger  While  AlighHng. — Contributory  Negligence. 
— Law  and  Fact, — Where  a  passenger,  on  arriving  at  her  destina- 
tion, went  upon  the  platform  of  the  car,  the  night  being  dark  and 
no  light  except  that  of  a  lantern  held  by  a  brakeman,  and  descended 
the  steps,  holding  to  the  railing,  when  the  brakeman  took  hold  of 
her  arm  and  said,  ''Now,  you  will  have  to  take  a  little  jump,"  and 
the  brakeman  overbalanced  her,  and  she  fell  down  to  the  ground 
(three  or  four  feet)  the  brakeman  falling  on  her,  she  believing  at 
the  time  she  attempted  to  alight  that  she  was  at  the  depot  platform 
and  did  not  know  otherwise  until  she  fell, — ^the  court  can  not  say,  as 
a  matter  of  law,  under  such  circumstances,  that  she  was  guilty  of 
contributory  negligence,  but  it  is  a  question  for  the  jury. 

Witness. — Expert.-^Basis  of  Opinion. — An  expert  witness,  in  giving 
his  opinion,  must  first  state  all  the  facts  upon  which  he  bases  his 
opinion. 

Sams. — Nonexpert, — Opinion  as  to  Physical  Condition  or  Health. — A 
nonexpert  witness  may  give  an  opinion  as  to  the  health  or  physical 
condition  of  another,  based  upon  facts  within  his  personal  knowl- 
edge first  stated. 

EviDBNCB. — Res  Oestx. — Statements  made  by  a  passenger  and  a  brake- 
man,  who  had  fallen,  made  immediately  after  they  had  arisen  from 
the  fall,  constituted  part  of  the  res  gesta. 

From  the  Orange  Circuit  Court. 
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E.  C.  Field,  O.  W.  Krietzinger  and    W.  FarreU,  for 
appellant. 
J.  A.  Zaring  and  M.  B.  Hottel,  for  appellee. 

LoTZ,  C.  J. — ^The  appellee  was  the  plaintiff  below.  In 
her  complaint  she  alleges  that  on  the day  of  Sep- 
tember, 1891,  the  defendant  owned  and  operated  a  rail- 
road and  was  a  common  carrier  for  hire,  engaged  in 
transporting  passengers  and  freight  "over  and  upon  its 
said  road;  that  on  said  day  defendant  run  over  and  upon 
its  said  road  a  certain  passenger  train,  on  which  it  car- 
ried passengers,  and  upon  which  this  plaintiff  took  pas- 
sage from  the  town  of  Salem,  in  Washington  county, 
Indiana,  to  Saltilloville,  in  Washington  county,  Indiana; 
that  plaintiff  paid  her  fare  between  said  points,  and  de- 
fendant undertook  to  safely  carry  her  from  said  town  of 
Salem  to  said  town  of  Saltilloville. 

"And  plaintiff  says  that  defendant  did  not  so  carry 
her,  but  that  defendant,  in  making  the  stop  at  said  town 
of  Saltilloville,  carelessly  and  negligently  stopped  said 
train  so  that  the  car  on  which  plaintiff  was  a  passenger 
did  not  reach  the  depot  or  depot  platform  at  said  station, 
and  defendant,  when  it  made  said  stop,  by  its  agents,  the 
conductor  and  brakeman  of  said  train,  whose  duty  it  was 
to  call  out  the  stations  along  said  road,  called  out  the 
station  of  Saltilloville,  and  thereby  invited  its  passengers 
for  said  station  to  get  off;  and  defendant,  by  its  said 
agents,  thereby  carelessly  and  negligently  procured  the 
plaintiff  to  get  off  said  train,  at  the  point  where  de- 
fendant had  stopped  the  said  car  on  which  the  plaintiff 
was  a  passenger  as  aforesaid;  and  plaintiff,  supposing 
that  said  train  had  stopped  at  the  depot  platform  of  said 
station,  it  being  in  the  night  time,  and  plaintiff  being 
unable  to  see,  and  not  seeing  and  not  knowing  but  that 
she  was  getting  off  onto  the  platform  at  said  station,  and 
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thinking  she  was  getting  off  on  said  platform,  at  the  in- 
vitation and  procurement  of  defendant's  said  agents,  and 
by  the  assistance  of  defendant's  ,said  brakeman  on  said 
train,  whose  duty  it  was  to   assist  her   in   getting  oS 
said  train,  and   who,  in   so   assisting  her,  was   acting 
strictly  in  the  line  of  his  duty  as  such  brakeman,  under- 
took to  get  oS  at  said  point;  that,  in  fact,  said  train  had 
not  pulled  up  to  said  depot,  and  the  point  where  the  car 
on  which  plaintiff  was,  and  from  the  steps  of  which  she 
undertook  to  alight  as  aforesaid,  was  below  said  depot, 
and  the  steps  of  said  car  from  which  she  undertook  to 
alight,  was  some  three  or  four  feet  from  the  ground,  and 
plaintiff,  in  attempting  to  so  alight  from  said  car  plat- 
form, by  the  assistance  of  defendant's  said  agent,  the 
said  brakeman  as  aforesaid,  fell  into  a  ditch  or  ravine 
along  defendant's  track  at  said  point,  and  defendant's 
said  agent,  the  said  brakeman,  who  assisted  her  to  alight, 
while  acting  in  the  line  of  his  duty,  as  aforesaid,  fell 
upon  her,  and  plaintiff  was  thereby  and  on  account  of 
j  the  said  carelessness  and  negligence  of  defendant  in  pro- 

curing her  to  get  off  said  car  at  said  point,  and  with- 
out fault  or  negligence  on  her  part,  mashed,  bruised  and 
injured  internally,     *     *     *     and  she  has  been  com- 
pelled to  expend  and  incur  an  expense  for  medical  and 
j  sixrgxcal  attention  and  nursing   amounting  to  $200,  all 

^  li^r  damage  in  the  sum  of  $20,000,  and  all  the  direct 
Tfsu.lt  of  and  caused  by  the  carelessness  and  negligence 
^l  <i  Pendant  in  stopping  its  said  train  before  it  arrived 
**  s^id  depot  platform,  and  procuring  plaintiff  to  get  off 
^'  s^id  point,  and  defendant's  said  agent,  the  said  brake- 
^^•^=x  ^  thereby  falling  on  her,  as  above  set  out,  and  plaint- 
iS  ^w^as  wholly  without  fault  or  negligence  on  her  part, 
*^^  i  n  nowise  contributed  to  said  occurrence  or  to  her 
^^    injuries  resulting  therefrom." 
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A  demurrer  was  overruled  to  the  complaint  and  this 
is  the  first  error  assigned. 

It  was  the  duty  of  the  railway  company,  under  the 
averments,  to  transport  the  appellee  from  Salem  to  Sal- 
tilloville,  and,  in  doing  so,  it  was  required  to  exercise  the 
highest  degree  of  care,  and  it  is  responsible  for  the 
slightest  neglect,  if  injury  resulted  therefrom.  Jeffer- 
sonville  R.  R.  Go.  v.  Hendricks,  Admr.,  26  Ind.  228.  It 
was  its  duty  also  to  provide  reasonably  safe  places  for 
its  passengers  to  alight,  and,  in  running  and  conducting 
its  trains,  to  stop  at  the  regular  stations  and  safe  places  for 
alighting.  Terre Haute,  etc,  R,  R,  Co.  v.  Buck,  Adrnx.,  96 
Ind.  346  (356).  The  appellee,  under  the  circumstances 
averred,  had  the  right  to  assume  that  she  was  alighting 
at  the  regular  station  and  upon  the  platform  provided 
for  that  purpose.  Kentv4iky,  etc.,  Co.  v.  McKinney,  9 
Ind.  App.  213. 

The  appellant  contends  that  the  immediate  and  proxi- 
mate cause  of  the  injury  was  the  fall  of  the  brakeman; 
that  this  fall  being  accidental  the  injury  was  the  result 
of  unavoidable  accident  for  which  it  can  not  be  held 
responsible.  It  is  true  that  the  fall  of  the  brakeman 
was  the  immediate  cause  of  the  injury,  but  the  immedi- 
ate cause  is  not  always  the  controlling  cause. 

The  gravamen  of  the  complaint  is  that  the  railway 
company  failed  in  its  duty  to  provide  the  appellee  with 
a  reasonably  safe  place  in  which  to  alight  from  the  car, 
and  in  inducing  her  to  alight  at  a  point  other  than  the 
regular  station,  whilst  under  the  belief  induced  by  the 
defendant  that  she  was  about  to  alight  upon  the  platform 
at  the  regular  station. 

The  breach  of  these  duties  was  the  efficient  and  pre- 
dominating cause  in  producing  the  injury,  the  fall  of  the 
brakeman  was  but  an  incident  in  the  chain  of  causation. 
Whenever   a  cause  intervenes  sufficient  to  screen  the 
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author  of  the  first  or  controlling  cause  from  liability,  it 
must  appear,  not  only  that  the  same  injury  might  have 
happened,  but  that  it  miiat  have  happened  if  the  act  com- 
plained of  had  not  been  done.  There  is  nothing  in  the 
complaint  to  indicate  that  the  fall  of  the  brakeman  was 
accidental,  but  if  it  were  it  does  not  follow  that  the  fall 
of  the  brakeman  mtist  have  happened  had  the  appellee 
been  attempting  to  alight  at  the  regular  station  and  upon 
a  platform  reasonably  safe  for  that  purpose.  Terre  Haute, 
etc.y  R.  R.  Co.  V.  BiLcky  supra. 

We  think  the  complaint  sufficient. 

Another  assignment  of  error  is  the  overruling  of  the 
motion  for  a  new  trial. 

The  appellee  testified  that  when  the  train  came  to  a 
stop  she  attempted  to  alight,  and  for  that  purpose  went 
upon  the  platform  of  the  car;  that  the  night  was  very 
dark  and  there  was  no  light,  except  that  of  a  lantern 
held  by  the  brakeman,  that  she  took  hold  of  the  railing 
and  stepped  down  on  the  steps  of  the  car  when  the  brake- 
man  took  hold  of  her  arm  and  said,  *'Now,  you  will  have 
to  take  a  little  jump'';  that  he  overbalanced  her  and 
that  she  fell  down  and  that  the  brakeman  fell  upon  her; 
that  when  she  attempted  to  alight  she  thought  she  was 
at  the  depot  platform  and  did  not  know  otherwise  until 
she  fell. 

Appellant  insists  that  the  evidence  of  appellee  fails  to 
support  the  theory  of  her  complaint.  The  theory  of  the 
complaint  is  that  the  appellee  was,  by  the  acts  of  the  ap- 
pellant, induced  to  believe  that  the  train  had  reached 
the  platform  of  the  regular  stopping  place,  and  that 
whil&  under  said  belief  induced  her  to  alight.  We  think 
the  evidence  of  the  appellee  tended  to  support  this  theory 
of  th©  complaint. 

Appellant  also  contends  that  the  ''leap  in  the  dark," 
Vol.  12—20 
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taken  by  the  appellee,  shows  that  she  was  guilty  of  con- 
tributory negligence.  Her  evidence  tended  to  show  that 
she  took  the  ''leap"  at  the  instance  of  appellant's  serv- 
ant, and  under  the  belief  that  she  was  at  the  platform. 
The  court  can  not  say,  as  a  matter  of  law,  under  such 
circumstances,  that  she  was  guilty  of  contributory  negli- 
gence, but  it  is  a  question  for  the  jury.  Kentucky,  etc., 
Co.  y.  McKinney,  supra. 

The  appellee  propounded  to  one  of  her  witnesses,  a 
medical  expert,  this  question:  **Now,  from  what  you 
learned  from  the  patient,  and  from  the  condition  in 
which  you  found  her  womb,  as  to  which  I  asked  you  a 
moment  ago,  state  what,  in  your  opinion,  was  the  cause 
of  this  unnatural  growth  there — ^you  may  state  what 
your  opinion  is  as  to  that — ^what  caused  this  unnatural 
growth?" 

Appellant's  objection  to  this  question  was  overruled. 

The  rule  is  well  established  that  an  expert  witness,  in 
giving  his  opinion,  must  first  state  all  the  facts  upon 
which  he  bases  his  opinion.  Before  this  question  was 
propounded,  the  witness  had  testified  fully  as  to  the  ex- 
aminations he  had  made  and  the  condition  he  found  his 
patient,  and  he  had  also  detailed  to  the  jury  what  he  had 
learned  from  her.  We  think  it  apparent  that  the  opin- 
ion called  for  was  based  upon  the  facts  already  before  the 
jury  as  disclosed  in  his  own  testimony. 

To  another  medical  expert,  the  appellee  propounded 
this  question:  ''Well,  from  tiie  examinations  you  haTe 
made  on  these  different  occasions  since  the  accident  oc- 
curred, you  may  state,  doctor,  whether  or  not  the  in- 
juries as  you  have  foand  them,  are  temporary  or  per- 
manent." 

The  witness,  before  this  question  was  propounded,  had 
testified  fully  as  to  the  difihrent  examinations  made  by 
him.     We  think  there  was  no  error  in  overruling  appel- 
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lant's  objection  under  such  circumstances,  nor  was  there 
any  error  in  permitting  the  appellee  to  give  in  evidence 
complaints  of  suffering  and  expressions  of  existing  pain. 
LouiaviUe,  etc.,  R.  W.  Co.  v.  FcUvey,  104  Ind.  409;  Cleve^^ 
land,  etc.,  R.  R.  Co.  v.  Newell,  104  Ind.  264;  Board,  etc., 
V.  Pearson,  120  Ind.  426. 

Complaint  is  made  of  the  action  of  the  court  in  per- 
mitting the  appellee  to  prove  by  nonexpert  witnesses  the 
state  or  condition  of  health  of  the  appellee  both  prior 
and  subsequent  to  the  injury.  There  was  no  error  in 
this.  A  nonexpert  witness  may  give  an  opinion  as  to 
the  health  or  physical  condition  of  another,  based  upon 
facts  within  his  personal  knowledge  first  stated.  Car' 
thage  Turnpike  Co.  v.  Andrews,  102  Ind.  138;  Lawson's 
Expert  and  Opinion  Ev.,  470. 

The  appellee  was  permitted  to  give  in  evidence  certain 
statements  made  by  herself  and  the  brakeman  immedi- 
ately after  rising  from  the  fall.  These  statements  were 
a  part  of  the  res  gestss,  and  properly  admitted.  Louis- 
ville,  etc.,  R.  R.  Co.  v.  Berry,  2  Ind.  App.  427. 

The  appellant  complains  of  certain  instructions  given 
by  the  court  on  its  own  motion,  and  of  the  action  of  the 
coart  in  refusing  certain  instructions  asked  by  it.  After 
a  careful  examination  of  all,  we  are  of  the  opinion  that 
there  was  no  reversible  error  in  the  action  of  the  court. 

Judgment  affirmed  at  costs  of  appellant. 

FiM  Kov.  22,  ISM;  petiHon  for  leheaiing  OTernOed  Feb.  20^  1B85. 
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No.  lySTT. 
CbUM  BT  AL.  V*  YUNBT. 

Praoticb.— jMiie«.— P^adtn^.— T^ory  of  Ca««.— Where  the  plaintil! 
announces  to  the  court  and  jury  that  he  will  offer  no  evidence  ex- 
cept as  to  a  certain  paragraph  of  complaint,  there  is  no  error  in  the 
court's  disregarding  the  issues  made  upon  the  other  paragraphs  and 
submitting  the  case  upon  such  paragraph  and  the  answers  thereto. 

Same. — Failure  to  Reply  to  Affirmative  Paragraph  of  Atuwer. — If  a  case 
proceeds  to  trial  with  an  affirmative  paragraph  of  answer  not  replied 
to,  the  right  to  a  reply  will  be  deemed  to  have  been  waived  and  the 
cause  will  be  treated  as  though  the  answer  was  denied. 

jyjtVEJXBE.—General  Denial,  What  Admi»$ible  Under, — Special  Hea,-^ 
Defenses  admissible  under  the  general  denial  are  those  which  deny 
that  there  ever  was  a  cause  of  action.  Those  which  admit  that  it  once 
existed,  but  seek  to  avoid  it  by  showing  subsequent  or  other  matter, 

•  must  be  specially  pleaded. 

8akb. — General  Denial. — Proof  Under. — ^The  defendant,  under  the  gen- 
eral denial,  is  not  confined  to  mere  negative  proofs  in  denial  of  the 
facts  stated  in  the  complaint,  but  he  may  give  evidence  of  inde- 
pendent facts  inconsistent  therewith  which  tend  to  meet  and  break 
down  the  cause  of  action  stated  in  the  complaint. 

From  the  Clinton  Circuit  Court. 

0.  E.  Brumbaugh  and  /.  CombSf  for  appellants. 

M.  A.  Morrison,  for  appellee. 

Gavin,  J. — ^The  appellee  sued  appellants  to  recover 
upon  an  implied  contract  for  a  large  amount  of  gravel 
taken  by  them  from  his  land.  The  issues,  so  far  as  we 
are  concerned  with  them,  were  formed  by  the  4th  para- 
graph of  complaint,  the  answer  of  general  denial  and  a 
special  answer  limited  to  the  claim  for  gravel  removed 
from  a  highway  adjacent  to  appellants  land,  in  which  it 
was  claimed  that  all  the  gravel  was  taken  under  a  con- 
tract made  between  the  parties,  by  the  terms  of  which 
appellants  were  to  open  up  a  gravel  pit,  partly  within 
and  partly  without  the  line  of  the  highway,  on  appellee's 
land  and  pay  him  eight  and  one-third  cents  per  yard  for 
all  that  was  taken  from  outside  the  line  of  the  highway. 


\ 


NOVEMBER  TERM,  1894.  309 

Cram  et  al.  v,  Yandt. 

A  misjoinder  of  causes  of  action  will  not,  under  our 
statute,  authorize  a  reversal.  Camahan  v.  Chenoweth,  1 
Ind.  App.  178,  R.  S-  1894,  section  344,  R.  S.  1881, 
section  341. 

The  counsel  for  the  appellee  having  announced  to  the 
court  and  jury  that  he  would  offer  no  evidence  except  as 
to  the  4th  paragraph  of  the  complaint,  there  was  no 
error  in  the  court's  disregarding  the  issues  made  upon 
the  others  and  submitting  the  cause  upon  that  paragraph 
and  the  answers  thereto. 

No  reply  to  the  special  aflBrmative  answer  having  been 
demanded  by  appellants  and  trial  having  been  had  with- 
out one,  they  must,  under  settled  rules  of  practice,  be 
deemed  to  have  waived  the  reply  and  the  cause  will  be 
treated  as  though  the  answer  were  denied.  Young  v. 
Gentis,  7  Ind.  App.  199;  Havens  v.  Gard,  131  Ind.  522; 
Buchanan  v.  Berkshire,  etc.,  Co.,  96  Ind.  510. 

There  is  serious  doubt  as  to  whether  the  instructions 
are  in  the  record,  but  we  have  concluded  to  pass  that 
question  and  consider  the  merits  of  the  principal  propo- 
sitions discussed  under  them  without,  however,  taking 
up  the  several  instructions  in  detail. 

The  facts  disclosed  by  the  evidence  are  about  as  fol- 
lows: Appellants  had  a  contract  to  construct  a  gravel 
road  near  appellee's  land.  They  were  informed  by  him 
that  if  they  could  find  any  gravel  on  his  land  they  could 
open  up  a  pit  and  take  it  out,  as  it  would  help  pay  his 
assessment.  They  afterwards  opened  a  pit  near  the  road 
and  opposite  his  land,  which  they  extended  across  the 
highway  and  then  into  his  field,  taking  out  about  1,400 
yards  from  his  land,  including  both  that  taken  from 
within  his  fencie  and  that  from  his  half  of  the  road. 
About  the  time  they  reached  his  fence  and  were  ready  to 
enter  the  field,  appellants'  evidence  is  that  they  spoke  to 
appellee  concerning  the  terms  on  which  they  could  have 
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the  gravel  and  he  agreed  they  could  have  that  which 
they  took  from  the  highway  for  filling  up  the  hole  and 
reetoring  the  road  across  it,  and  should  pay  the  custom- 
ary price,  or  what  they  paid  his  neighbor,  for  that  which 
came  from  within  the  field.  Tbey  filled  up  the  hole  in 
the  highway,  made  the  roadway  across  the  pit,  and  of- 
fered to  pay  the  customary  price  for  what  they  took  from 
the  field.  Appellee,  however,  demanded  pay  for  that 
taken  from  the  highway  as  well. 

The  only  dispute  relates  to  this  latter  part  of  the 
gravel.  The  controversy  narrows  itself  down  to  these 
propositions: 

1st.  Was  the  partial  answer  setting  up  a  special  con- 
tract under  which  the  gravel  was  removed,  sustained  by 
proof  of  the  contract  concerning  it,  made  after  its  re- 
moval instead  of  before? 

2d.  Were  the  appellants  entitled,  under  the  general 
denial,  to  the  benefit  of  the  special  contract  made  after 
the  removal  of  th^  gravel? 

The  answer  under  consideration  was  only  an  argu- 
mentative denial.  It  was,  so  far  as  it  went,  in  bar, not 
in  mitigation.  Appellee  counted  upon  an  implied  con- 
tract for  the  gravel.  Appellants  answered:  We  never 
took  any  gravel  under  any  such  arrangement.  What- 
ever gravel  we  did  get  was  under  a  special  contract,  by 
the  terms  of  which  we  were  to  pay  nothing.  This  an- 
swer thus,  by  indirection,  showed  that  appellee  never 
had  the  cause  of  action  sued  on,  nor  any  other,  for  that 
matter. 

This  plea  added  nothing  to  the  general  denial, 
which  was  already  in.  Therefore,  unless  the  agreement 
proved,  and  its  performance,  would  sustain  the  general 
denial,  so  far  as  relates  to  this  gravel  taken  from  the 
highway,  it  would  not  sustain  this  plea. 

We  now  come  to  the  second  proposition.     Defenses 
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admissible  under  the  general  denial  are  those  which  deny 
that  there  ever  was  a  cause  of  action.  Those  which  ad- 
mit that  it  once  existed,  but  seek  to  avoid  it  by  showing 
subsequent  or  other  matter,  must  be  specially  pleaded. 
1  Works  Pr.,  section  579;  Pomeroy's  Rem.,  section 
642. 

The  defendant,  under  the  general  denial,  is  not  con- 
fined to  mere  negative  proof  in  denial  of  the  facts  stated 
in  the  complaint,  but  he  may  give  evidence  of  indepen- 
dent facts  inconsistent  therewith  which  tend  to  meet  and 
break  down  the  cause  of  action  stated  in  the  complaint. 
If,  however,  these  facts  are  such  as  admit  a  cause  of  ac- 
tion once  existing,  and  avoid  it,  then  they  must  be  spe- 
cially set  up.  Balue  v.  Sear^  131  Ind.  301;  1  Works 
Pr.,  section  579. 

The  agreement  proved  was  not  the  agreement  alleged 
in  the  special  answer,  nor  was  it  provable  under  the  gen- 
eral denial.  The  one  alleged  showed  that  appellee  never 
had  any  cause  of  action  against  appellants,  while  the 
agreement  proved  was  made  after  the  cause  of  action  had 
accrued.  '  It  might,  if  founded  upon  a  consideration,  and 
properly  pleaded,  have  defeated  a  recovery  upon  the 
ground  that  appellee  had  released  appellants,  but  having 
been  made  after  the  gravel  had  been  taken,  it  could  not 
be  held  to  negative  the  existence  of  the  original  liability. 
Its  utmost  force  was  in  avoidance,  and  a  special  plea  was 
requisite  to  make  it  available.  Stringer  v.  Breen,  7  Ind. 
App.  557;  R.  S.  1894,  section  380;  R.  S.  1881,  section 
377. 

We  are,  accordingly,  of  the  opinion  that  there  was  no 
error  in  the  theory  upon  which  the  court  tried  the  cause, 
and  that  a  proper  result  was  reached  by  the  jury. 

Judgment  affirmed. 

Filed  March  21, 1896. 
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No.  1,468. 

Eddingfield  v.  The  State,  ex  bel.  Cheney. 

Assignment  op  Errors. — JairU  Alignment  ca  to  GHving  and  RefuMing 
Instructions, — ^An  assignment  of  error  that  '*the  court  erred  in 
giving  to  the  jury  *  *  instructions  numbered  3,  9,  10,  12  of  the 
general  instructions  of  the  court"  is  a  joint  assignment,  and  can  be 
maintained  only  by  showing  that  all  the  instructions  are  erroneoos. 
The  same  is  true  of  the  instructions  refused,  except  to  be  available 
appellant  must  show  that  all  of  such  instructions  should  have  been 
given. 

New  Trial.— ^(CwZy  Discovered  Evidence, — Diligence,  —  CumvJUUive 
Character. — In  a  motion  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  the  facts  constituting  diligence  must  be  stated, 
and  the  motion  will  not  be  granted  if  the  evidence  is  of  a  comolar 
tive  character. 

From  the  Wabash  Circuit  Court. 
J.  B.  Kennerj  U.  S,  Lesh  and  H,  C.  Pettitt,  for  appel- 
lant. 

3f.  L.  Spencer  and  W,  A,  Branyan,  for  appellee. 

Davis,  J. — ^Judgment  was  rendered  against  appellant 
in  bastardy  proceedings  in  the  court  below. 
The  following  errors  are  ^signed  in  this  court: 

1.  That  the  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

2.  That  the  court  erred  in  overruling  appellant's  mo- 
tion in  arrest  of  judgment. 

The  second  error  has  been  waived  by  failure  to  dis- 
cuss it  and,  therefore,  we  will  not  further  consider  it. 

One  of  the  reasons  assigned  in  the  motion  for  a  new 
trial  is  that  *'the  court  erred  in  giving  to  the  jury  as  law, 
instructions  numbered  3,  9,  10,  12,  of  the  general  in- 
structions of  the  court,  and  erred,  also,  in  refusing  to  give 
to  the  jury  special  instructions  requested  by  the  defend- 
ant and  numbered  2  and  3." 
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This  assignment  calls  in  question  the  correctness  of 
all  said  instructions,  numbered  3,  9,  10  and  12,  and  can 
be  maintained  only  by  showing  that  all  of  said  instruc- 
tions are  erroneous.  American^  etc.,  Co.  v.  Siak,  9  Ind. 
App.  305. 

It  is  not  insisted  that  all  of  said  instructions  were  in- 
correct, and,  in  the  absence  of  objection  to  two  of  them, 
we  must  presume  that  they  state  the  law  correctly.  As 
the  assignment  is  joint,  if  one  of  the  instructions  only 
is  good,  error  can  not  be  sustained. 

In  the  light  of  the  instructions  given  by  the  court, 
there  was  no  error  in  refusing  to  give  those  asked  by  ap- 
pellant. As  we  view  the  twelfth  instruction  given,  it  yras 
more  favorable  to  appellant  than  the  third,  which  was 
refused  in  relation  to  the  same  subject.  As  this  assign- 
ment is  joint,  if  there  was  no  error  in  refusing  to  give 
one  of  them,  there  is  no  available  error  on  account  of 
the  refusal  to  give  the  other. 

It  is  next  insisted  that  appellant  was  entitled  to  a  new 
trial  on  the  ground  of  newly-discovered  evidence. 

The  affidavit  of  Jones  shows  that  appellant  understood 
before  the  trial  that  he  would  testify  that  he  had  sexual 
intercourse  with  the  relatrix  about  the  first  of  June, 
1892;  also,  the  circumstances  which  appear  in  the  affi- 
davits of  Edward  Miller  and  Ida  Eddingfield  clearly 
show  that  he  knew  prior  to  the  trial  that  he  could  prove 
by  them  the  facts  therein  stated. 

In  such  cases,  the  facts  constituting  the  diligence  must 
be  stated. 

'*It  is  a  familiar  rule  of  practice,  and  applicable  to  all 
classes  of  cases,  that  a  new  trial  will  never  be  granted 
on  account  of  newly-discovered  evidence  where,  by  the 
use  of  reasonable  diligence,  the  newly-discovered  evi- 
dence might  have  been  obtained  and  used  at  the  trial 
sought  to  be  vacated.*'     Allen  v.  Bond,  112  Ind.  523, 
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530;  Hinea  v.  Driver,  100  Ind.  315;  Kelley  v.  Kell&y, 
8  Ind.  App.  606. 

In  Hints  v.  Driver,  supra,  the  court  said:  *'It  is, 
however,  very  firmly  settled  that  the  evidence  must  be 
of  a  decisive  character,  and  be  such  as  to  make  it  clearly 
and  fully  appear  that  it  would  produce  a  different  result." 
In  this  case,  appellant  introduced  witnesses  who  testified 
that  they  had  sexual  intercourse  with  relatrix  about 
nine  months  prior  to  the  birth  of  her  child.  The  pro- 
posed testimony  of  Jones  was,  therefore,  of  a  cumulative 
character.  All  he  proposed  to  prove  by  the  other  wit- 
nesses was  the  fact  that  in  May  and  June,  1892,  he  was 
keeping  company  with  said  Ida,  whom  he  afterwards 
married.  On  the  trial,  he  introduced  some  evidence  of 
this  character,  and,  if  the  newly-discovered  evidence  in 
relation  to  this  subject,  was  not  cumulative,  the  motion 
fails  to  show  diligence  of  appellant  prior  to  the  trial. 

We  have  carefully  read  the  evidence.  It  is  conflict- 
ing. If  appellant  is  to  be  believed,  he  is  not  guilty;  on 
the  other  hand,  if  the  relatrix  told  the  truth,  he  is  the 
father  of  her  child.  We  are  not  in  a  position  to  deter- 
mine who  is  right.  The  jury  having  returned  a  verdict 
against  appellant,  and  this  result  having  been  approved 
by  the  trial  court,  we  would  not  be  justified  in  reaching 
a  different  conclusion  on  the  evidence. 

We  do  not  find  any  reversible  error  in  the  record. 

Judgment  affirmed. 

Hied  March  14, 18d5. 


\ 
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No.  1,508. 

Thk  Boaed  of  Ck)MMissioNSR8  OF  Jackson  Countt  V. 

Nichols. 

FlAADiNO. — Sufficiency  of  Complaint.— Damages.-^LefecHve  Bridge.— 
That  the  complaint,  in  an  action  for  an  injory  Bostained  bj  reason 
of  a  defective  bridge,  is  safficient,  see  opinion.  Board,  etc,,  v.  Nichols, 
139  Ind.  611,  adhered  to. 

FoMMJiR  AnjUDiCATiON.— i^jVettng  Claim  by  Boardof  Commi99ioner$  — 
Object  of  Statute  Requiring  Claim  to  he  Filed. — The  rejection  of  a 
claim  b]^  board  of  commiaaionera  for  injuries  sustained  by  reason  of 
a  defective  bridge,  does  not  constitute  an  adjudication  of  the  matter 
BO  afi  to  bar  an  action  for  the  same  in  the  circuit  court.  The  object 
of  the  statute  requiring  a  claim  against  a  county  to  be  first  filed  and 
presented  to  the  Doard  of  commissioners  for  allowance  before  bring- 
ing a  suit  thereon  is  to  give  the  county  an  opportunity  to  discharge 
its  legal  obligations  without  the  expense  of  a  lawsuit. 

Samb. — County  Commissioners. — Ministerial  Act. — Claim. — ^The  board 
of  commissioners  in  hearing  a  claim  acts  merely  as  an  auditing  com- 
mittee, and  its  act  in  allowing  or  rejecting  a  claim  is  ministerial 
and  not  judicial. 

IsTKRBOOATOBiBS  TO  JvRY .—Refusal  to  Submit,  When  Not  Reversible 
Error. — A  refusal  to  submit  interrogatories  to  the  jury  will  not 
amoant  to  reversible  error  where  it  does  not  appear  that  the  party 
was  injured  thereby. 

Prom  the  Lawrence  Circuit  Court. 

D.  A.  Koehenour,  N.  Crooke,  B,  H,  Burrell  and  F. 
Branaman,  for  appellant. 

A.  N,  Munden,  J.  T.  Arhuckle  and  J.  A.  Zaring,  for 
appellee. 

LoTZ^  J. — ^The  wife  of  the  appellee  was  injured  by  fall- 
ing from  a  bridge  while  traveling  on  a  public  highway. 
He  brought  this  action  to  recover  damages  for  the  loss 
of  her  services  and  companionship,  and  for  expenses  in- 
onrred  on  account  of  medical  treatment  and  nursing. 

It  was  alleged  that  the  appellant  was  negligent  in  fail- 
ing to  keep  the  bridge  safe  and  in  proper  repair. 

Issue  was  joined  and  the  cause  tried  by  a  jury,  which 
returned  a  general  verdict  for  the  appellee  in  the  sum  of 
♦3,000. 

The  first  error  assigned  is  the  overruling  of  a  demurrer 
to  the  amended  complaint. 
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The  complaint,  in  all  of  its  essential  averments,  ex- 
cept as  to  the  name  of  the  plaintiff,  and  as  to  the  loss  of 
services  and  expenses  incurred,  is  the  same  as  that  in  the 
case  of  J?oard,  etc.,  v.  Nichols,  139  Ind.  611,  and,  within 
the  rules  there  announced,  is  sufficient. 

It  is  next  insisted  that  the  court  erred  in  sustaining  a 
demurrer  to  the  second  paragraph  of  appellant's  answer. 

This  paragraph  attempts  to  plead  a  former  adjudica- 
tion. It  is  alleged  that  prior  to  instituting  this  action 
the  appellee  filed  his  claim  for  the  same  cause  of  action 
before  the  Board  of  Commissioners  of  Jackson  county, 
and  that  said  board  rejected  and  refused  to  allow  the 
same,  and  rendered  judgment  that  he  take  nothing  on 
account  thereof,  and  that  said  judgment  is  still  in  force 
and  unappealed  from. 

The  object  of  the  present  statutes  in  requiring  a  claim 
against  a  county  to  be  first  filed  and  presented  to  the 
board  of  commissioners  for  allowance  before  bringing 
suit  thereon  is  to  give  it  an  opportunity  to  discharge  its 
legal  obligations  without  the  expense  of  a  lawsuit.  Bass, 
etc,,  Works  v.  Board,  etc.,  115  Ind.  234.  The  board  in 
hearing  such  claim  acts  merely  in  the  capacity  of  an 
auditing  committee.  Its  action  is  ministerial  and  not 
judicial.  Any  order  made  by  it  in  allowing  or  in  refus- 
ing to  allow  the  claim  does  not  rise  to  the  dignity  of  a 
judicial  determination  or  judgment. 

The  demurrer  was  properly  sustained  to  this  answer. 

Under  the  assignment  that  the  court  erred  in  overrul- 
ing the  motion  for  a  new  trial,  it  is  insisted  that  the  court 
should  have  required  the  jury  to  answer  certain  inter- 
rogatories, requested  by  the  appellant.  It  was  averred 
in  the  complaint  that  the  bridge  was  unsafe  and  danger- 
ous, because  of  appellant's  negligence  in  constructing  it 
too  narrow,  and  in  failing  to  put  balustrades  on  the  side. 
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One  of  the  interrogatories  requested  was  as  follows: 
"Was  the  culvert  or  bridge  in  question  too  narrow?*' 

Conceding,  without  deciding,  that  this  question  was 
proper  and  should  have  been  given,  it  does  not  follow  that 
the  refusal  to  give  it  necessarily  constitutes  reversible 
error.  The  jury,  in  answer  to  other  interrogatories, 
found  that  there  were  no  guards  or  balustrades  at  the 
sides  of  the  bridge,  and  that  the  injury  resulted  from 
this  cause.  If  the  appellant  was  negligent  in  this  re- 
spect and  the  appellee  and  his  wife  free  from  contribu- 
tory negligence,  which  latter  finding  is  included  in  the 
general  verdict,  the  judgment  rendered  was  right  and 
the  error  complained  of  will  not  avail  in  securing  a  re- 
versal. 

Complaint  is  made  of  the  refusal  of  the  court  to  give 
other  interrogatories.  But  these  were  properly  refused 
within  the  rule  laid  down  in  Board  v.  NicJioh,  9upra. 

It  is  also  contended  that  the  court  erred  in  giving  cer- 
tain instructions  and  in  refusing  others.  The  court  in- 
structed the  jury  fully  on  all  the  questions  involved  in 
tbe  case,  and  they  were  fairly  presented  to  the  jury.  Af- 
ter a  careful  examination  of  the  whole  record  before  us, 
we  have  arrived  at  the  conclusion  that  the  judgment  is 
right  and  should  be  affirmed.  So  ordered. 
^ed  April  10, 1895. 


No.  1,804. 

^^   Chicago  and  Southeastern  Railway  Company  v. 

Adams. 

*^|^-^0-AD.— Judj^meiU  Before  Justice  of  the  Peace  for  Injured  Stock. — 
^^^^^^dings  to  Reach  Money, — Sufficiency  of  Motion, — Any  person  ob- 
****^5:«ig  a  jadgment  before  a  jastice  of  the  peace  for  animal  or  ani- 
^^*^  Mled  or  injured  by  the  cars,  locomotives,  or  other  carriages  of 
*  .^^^ilioad,  most,  in  order  to  take  advantage  of  the  remedy  afforded 
^**^  tuy  section  6317,  R.  S.  1894,  aver  in  his  motion  that  the  stock 
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waa  kiUed  in  the  ooonty  in  which  the  tranaeript  waa  filed,  and  that 
the  jadgment  haa  been  entered  of  record  in  the  clerk's  office  of  said 
connty. 
BAHE.Statutary  Remedy,'— The  remedy  in  each  case  is  purely  atata- 
tory,  and  he  who  seeks  to  avail  himself  of  sach  rij^t  should  bring 
hiiDsell  within  the  statutory  provisions. 

From  the  Booue  Circuit  Court. 

W.  R.  Crawford  and  U.  C.  Stover ,  for  appellant. 

A.  J.  Shelby,  for  appellee. 

Gavin,  J.— Section  40SfO,  R.  8.  1881,  section  6817, 
R.  S.  1894,  is  as  follows: 

''Any  person  obtaining  a  judgment  before  a  justice  of 
the  peace  for  any  animal  or  animals  killed  or  injured  by 
the  cars,  locomotives,  or  other  carriages  of  any  railroad 
in  this  State,  upon  the  filing  of  a  certified  transcript  of 
such  judgment  in  the  office  of  the  clerk  of  the  circuit 
court  of  the  county  in  which  such  animal  or  animals  were 
killed  or  injured,  and,  upon  the  clerk  of  the  court  enter- 
ing the  same  upon  the  order  book  thereof,  upon  notice  and 
motion  made  in  such  court  as  specified  in  the  preceding 
section,  shall  be  entitled  to  the  order  and  proceedings 
therein  specified . ' ' 

Under  the  preceding  section,  tiie  company's  agents 
may  be  required  to  appear  in  court  and  answer  as  to  the 
money  then  in  or  to  come  into  their  hands,  and  to  ap- 
ply the  same  to  the  payment  of  the  judgment. 

Under  this  statute,  appellee  filed  his  motion  for  such 
an  order. 

In  the  earlier  cases  tiiis  seems  to  have  been  regarded 
simply  as  an  ancillary  proceeding,  and  about  all  that 
was  required  appears  to  have  been  a  notice  and  a  motion 
for  the  relief  desired.  Loganspart,  etc.,  R.  W.  Co.  v. 
PatUm,  51  Ind.  487;  Logamport,  etc.,  R.W.  Co.  t.  Bftd, 
61  Ind.  525. 

In  Chicago,  etc,  R,  W,  Co.  v.  Summers,  113  Ind.  10, 
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it  was  expressly  decided  that  such  proceedings  were  civil 
actions  and  that  the  motion  or  complaint  could  be  tested 
by  demurrer  and  issues  regularly  made  up  as  in  other 
civil  actions.  If  this  be  true,  the  motion  must  state  facts 
sufficient  to  entitle  the  party  to  the  relief  demanded,  in 
order  to  withstand  the  demurrer. 

It  does  not  appear  from  the  averments  of  this  motion 
that  the  stock  was  killed  in  the  county  in  which  the 
transcript  was  filed,  nor  that  the  judgment  had  been 
entered  of  record.  It  is  only  in  such  instances  that  the 
judgment  plaintiff  is  entitled,  under  the  statute,  to  the 
relief  sought. 

Without  these  allegations,  appellee  has  not  brought 
himself  within  either  the  letter  or  the  spirit  of  the  stat- 
ute. 

This  remedy  is  a  purely  statutory  one  and  he  who 
seeks  to  avail  himself  of  such  a  right  should  bring  him- 
self within  the  statutory  provisions. 

The  court,  upon  overruling  the  demurrer,  entered 
final  judgment  against  appellant  without  ever  having 
entered  any  rule  to  answer  or  made  any  order  against  it 
to  plead  over,  and  without  any  refusal  to  plead  over. 
This  W&8  not  the  correct  practice.  R.  8.  1894,  section 
342;  Buchanan  v.  Berkshire,  etc.,  Co.,  96  Ind.  510; 
Langdon  v.  Bulloch,  8  Ind.  841. 

Judgment  reversed. 

FUed  March  1, 1895. 
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No.  1,233. 

Wilson  v.  Dysb  bt  al. 

BsoKXB. — Sufficiency  of  Complaint  far  Commwum.— That  a  complaint 
for  broker's  commission  for  procaring  a  purchaser  for  real  estate  is 
sufficient,  see  opinion. 

8amk. — CommiBsion, — Procuring  Purchcuer, — Offer  Withdrawn  Before 
Services  Rendered, — Real  Estate, — If  one  employ  a  broker  to  procure ' 
a  purchaser  for  certain  real  estate  at  a  certain  price,  and  pending 
negotiations  by  the  broker  the  purchase-price  is  reduced,  but  before 
the  broker  has  made  any  effort  to  get  a  purchaser  at  the  new  pur- 
chase-price, that  price  is  withdrawn,  the  broker  has  no  right  to  sub- 
mit it  to  a  contemplated  purchaser,  and  after  an  acceptance  by  him 
enforce  payment  of  the  commission  on  that  basis,  unless  the  land- 
owner afterwards  took  advantage  of  such  serTioes  and  oonsnmmated' 
the  sale. 

From  the  Marion  Superior  Court. 
U.  J.  Hammond  and  E.  S.  Rogers,  for  appellant. 
B.  K.  Elliott,  W.  F.  Elliott,  E.  WooUen  and   W.  W. 
Woollen,  for  appellees. 

Ross,  C.  J. — The  appellees  recovered  judgment  in  the 
court  below  against  the  appellant  for  the  sum  of  $920, 
as  commission  for  procuring  a  purchaser  for  a  piece  of 
property  owned  by  him,  which  he  had  placed  in  their 
hands  for  sale. 

The  facts,  as  apparently  conceded  by  the  parties,  are, 
substantially,  as  follows: 

On  the  6th  day  of  December,  1892,  and  for  a  long  time 
prior  thereto,  the  appellant  was  the  owner  of  the  busi- 
ness property  situated  on  the  southeast  corner  of  Illinois 
and  Market  streets,  in  the  city  of  Indianapolis,  Indiana, 
and  several  weeks  prior  to  that  date  employed  the  appel- 
lees, who  were  engaged  in  the  real  estate  business,  to  sell 
said  property  for  him,  fixing  the  price  for  which  he 
would  sell  it  at  $50,000;  that  they  opened  negotiations 


NOVEMBER  TERM,  1894.  321 

Wilson  V.  Djer  et  aL 

with  John  W.  and  Edward  Schmidt,  who  wanted  to  pur- 
chase the  property  but  did  not  perfect  a  sale  for  the  rea- 
son that  the  Schmidts  were  unwilling  to  pay  the  price 
asked.  On  the  6th  of  December  the  appellant  called  at 
the  office  of  appellees  and  inquired  whether  or  not  they 
had  been  able  to  perfect  the  sale  and  was  informed  that 
the  parties  desiring  to  purchase  would  not  pay  the  price 
asked,  and  while  appellant  was  present,  appellees  com- 
municated with  the  Schmidts  by  telephone  and  asked 
them  whether  or  not  they  would  give  more  than  $45,000  for 
the  property,  that  being  the  amount  of  an  offer  which  it 
seems  they  had  previously  made  to  appellees  for  the  prop- 
erty, and  they  answered  that  they  would  call  at  appellee's 
office  by  11  o'clock  thenext  day  and  givean  answer.  Upon 
this  being  communicated  to  appellant,  he  thereupon  re- 
duced to  writing  the  following  proposition  for  the  appel- 
lees to  submit  to  the  Schmidts  when  they  came  the  next 
day,  viz.: 

^'Indianapolis,  Dec.  6,  1892. 
"Dyer  &  Rassmann,  City : 

*'Gents — I  will  sell  my  block,  S.  E.  corner  Illinois 
and  Market  streets,  this  city,  fronting  forty-five  feet  on 
Illinois  street  by  eighty  feet  deep,  for  $46,000,  the  pur- 
chaser to  assume  mortgage  of  $20,000  in  favor  of  the 
John  Hancock  Mutual  Life  Insurance  Company,  to  pay 
me  $16,000  cash,  the  balance  of  $10,000  in  equal  in- 
stallments of  $5,000  each,  payable  in  one  and  two  years, 
at  6  per  cent,  interest,  secured  by  a  second  mortgage  upon 
the  property.  I  will  furnish  abstract  of  title  to  date 
and  make  warranty  deed. 

"Franklin  P.  Wilson.'* 
On  the  morning  of  the  following  day,  before  the  above 
proposition  had  been  submitted  to  the  Schmidts,  and  be- 
fore the  Schmidts  had  made  any  answer  to  the  appellees' 
Vol.  12—21 
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inquiry  of  the  day  before,  appellant  notified  the  appel- 
lees that  the  above  offer  was  withdrawn,  notwithstand- 
ing which  appellees  afterward,  when  the  Schmidts  ar- 
rived at  their  office,  submitted  the  proposition  to  them, 
and  it  was  by  the  Schmidts  accepted.  The  sale,  how- 
ever, was  never  consummated,  for  the  reason  that  ap- 
pellant did  not  consider  himself  bound  to  carry  out  the 
same  on  the  terms  of  the  above  proposition. 

The  complaint  is  in  two  paragraphs.  The  first  pimply 
alleges  that  appellees  were  employed  by  appellant  to 
find  a  purchaser  upon  the  terms  set  forth  in  this  written 
proposition;  that  they  did  find  a  good,  responsible  and 
bona  fide  purchaser  who  was  ready,  able  and  willing  to 
purchase  it  upon  the  terms  and  at  the  price  asked,  and 
that  appellees  notified  appellant  that  they  had  found 
such  purchaser.  It  is  then  alleged  that  appellant  agreed 
to  pay  appellees  for  their  services  in  procuring  a  pur- 
chaser the  sum  of  $920,  and  that  that  amount  was  a  rea- 
sonable fee  for  said  services;  that  appellant  refused  to 
pay  the  same,  or  any  part  thereof. 

The  second  paragraph,  which  was  filed  after  appellant 
had  made  answer  to  the  original  or  first  paragraph,  set- 
ting up  in  substance  the  facts  as  hereinbefore  set  out  in 
this  opinion,  the  appellees  anticipating  appellant's  de- 
fense, alleged  their  employment  by  appellant  several 
weeks  prior  to  December  6, 1892,  to  procure  a  purchaser 
for  his  property  at  a  prescribed  price  of  $47,000,  for 
which  services  appellant  agreed  to  pay  them  a  commis- 
sion of  2  per  cent,  thereon;  that  they  expended  much 
time  and  labor  in  trying  to  find  a  purchaser  therefor, 
and  did  succeed  in  getting  John  W.  and  Edward  Schmidt 
interested  in  it;  that  on  December  6,  1892,  appellant 
called  at  the  office  of  the  appellees  to  make  inquiry  con- 
cerning the  progress  they  were  making  with  the  said 
Schmidts,  and  was  then  informed  that  the  Schmidts 
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would  not  purchase  at  the  price  named;  that  the  appel- 
lees in  the  appellant's  presence,  communicated  with  the 
Schmidts  by  telephone,  and  asked  them  if  they  would 
raise  their  offer  of  $45,000,  and  that  the  Schmidts  re- 
plied that  they  would  give  a  definite  answer  between 
eleven  and  twelve  o'clock  the  following  day;  that  there- 
upon the  appellant  executed  and  delivered  to  appellees 
the  above  proposition  offering  to  sell  at  and  for  the  sum 
of  $^6,000,  which  offer  was  to  be  good  until  submitted 
to  said  Schmidts  and  subject  to  their  acceptance  when 
they  called  at  appellees' oflSce  on  December  7,  1892.  The 
other  necessary  averments  showing  an  acceptance  of  the 
proposition,  and  the  refusal  of  appellant  to  pay  appellees 
for  their  services  were  made. 

Ciounsel  for  appellant  insist  that  both  paragraphs  of 
the  complaint  are  insufficient  and  that  the  court  erred  in 
overruling  the  demurrer  to  each  of  them.  We  have  ex- 
amined each  paragraph  of  the  complaint,  and  as  far  as 
any  objection  has  been  pointed  out  we  think  them  suf- 
ficient and  that  the  court  below  did  not  err  in  overruling 
the  appellant's  demurrers  thereto. 

It  is  next  urged  that  the  court  erred  in  overruling  ap- 
pellant's motion  for  a  new  trial,  and  this  leads  to  a  con- 
sideration of  the  material  questions  in  the  case;  first, 
whether  or  not  appellant  could  withdraw  his  offer  to  sell 
at  and  for  the  price  of  $46,000  before  the  same  had  been 
submitted  or  accepted  by  the  Schmidts,  and  second, 
whether  such  withdrawal  would  defeat  the  right  of  ap- 
pellees to  a  commission? 

Until  December  6,  1892,  when  appellant  authorized 
the  appellees  to  sell  his  property  for  the  price  and  upon 
the  terms  of  the  written  proposition  heretofore  set  out, 
they  had  no  authority  to  sell  it  for  less  than  fifty  thou- 
sand dollars,  and  it  is  conceded  that  none  of  the  persons 
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with  whom  they  had  talked  concerning  the  property 
were  willing  to  pay  that  price  for  it. 

It  is  well  settled  that  when  a  broker  who  has  been  em« 
ployed  to  find  a  purchaser  for  property  at  a  stated  price 
and  upon  given  terms  finds  a  purchaser  who  is  in  a 
position  and  ready,  able  and  willing  to  complete  the 
purchase  on  those  terms,  he  is  entitled  to  his  commis- 
sion,  although  the  owner  may,  for  reasons  of  his  own, 
afterwards  conclude  not  to  sell  upon  those  terms.  Me- 
Farland  v.  LiUard,  2  Ind.  App.  160;  Bamett  y.  Oluting, 
3  Ind.  App.  415;  Laekwood  v.  Rose,  125  Ind.  588. 

To  hold  otherwise,  would  be  to  permit  the  principal  to 
get  the  benefit  of  his  agent's  labors  and  avoid  paying 
therefor.  The  principal  can  not  evade  paying  the  agent 
for  his  services  by  taking  out  of  his  hands  the  power  to 
complete  the  transaction,  which,  so  far  as  the  agent's 
duties  are  concerned,  has  been  virtually  consummated. 

If  the  employment  is  to  find  a  purchaser  at  a  stated 
price  and  upon  given  terms  and  the  broker  has  expended 
his  time  and  performed  labor  in  getting  parties  inter- 
ested he  would  be  allowed  a  reasonable  length  of  time  in 
which  to  complete  his  labors,  unless  a  definite  time  had 
been  agreed  upon  within  which  he  was  to  procure  such 
purchaser.  So  after  he  has  made  an  effort  and  inter- 
ested parties  in  the  purchase  and  while  negotiations  are 
pending,  the  owner  can  not  summarily  withdraw  his 
proposition  and  thus  defeat  the  broker's  right  to  com- 
pensation for  his  services.  That  he  may,  as  between 
himself  and  a  contemplated  purchaser,  at  any  time  before 
acceptance  by  the  buyer,  withdraw  his  offer  of  sale,  is  set- 
tled, yet  as  between  him  and  his  agent,  whom  he  has  em- 
ployed to  procure  a  purchaser,  he  has  no  such  right,  ex- 
cept he  pay  his  agent  for  the  services  actually  rendered. 
This  is  not  the  rule,  however,  either  when  the  time 
within  which  the  agent  is  to  find  a  purchaser  has  ex- 
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pired  and  he  has  found  none  or  when  his  authority  is  re- 
voked before  anything  has  been  done  by  him  under  it. 

In  this  case  the  appellees  were  employed  to  find  a  pur- 
chaser at  a  given  price,  and  before  they  had  succeeded 
and  while  they  were  negotiating  with  persons  who  de- 
sired to  purchase,  the  appellant  reduced  the  purchase 
price,  but  before  appellees  had  made  any  effort  to 
get  a  purchaser  at  the  new  purchase  price,  that  price 
was  withdrawn.  It  must  be  conceded  that  appellees' 
original  employment  continued,  although  the  terms 
upon  which  the  sale  might  be  perfected  were  changed 
by  appellant.  Hence,  although  the  power  of  appellees 
to  sell  the  property  at  $46,000  was  canceled,  they 
still  had  a  right  to  procure  a  purchaser  at  the  orig« 
inal  price  stated  unless  appellant  canceled  their  entire 
authority.  That  appellant  had  a  right  to  withdraw  the 
last  proposition  before  appellees  had  done  anything  to 
find  a  purchaser  under  it,  can  not  well  be  controverted, 
and  having  done  so,  the  appellees  had  no  right  to  submit 
it  to  a  contemplated  purchaser  and  after  an  acceptance 
by  him  enforce  payment  of  the  commission  from  appel- 
lant on  that  basis,  unless  appellant  afterwards  took  ad- 
vantage of  their  services  and  consummated  the  sale. 
We  deem  it  sufficient  for  the  purposes  of  this  case  to  say 
that  the  evidence  is  insufficient  to  entitle  the  appellees 
to  recover  a  commission  for  procuring  a  purchaser  at  the 
price  stated  in  this  proposition  after  its  withdrawal  by 
appellant. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 

Rbinhabd,  J.,  did  not  participate  in  the  decision  of 
this  cause.     Qavin,  J.,  absent. 

Filed  Dee.  21, 1894;  petition  for  rehearing  overruled  Apr.  9, 1896. 
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No.  1,417. 

Fabbbll  V.  Lafatbtts  Lumber  and  Manufactubino 

Company. 

MxcHANio's  Lien. — Complaint  Iruufficient  to  Enforce  Lien^  Yet  Suffi- 
cient as  Showing  Indebtedness  by  Defendant  to  Plaintiff. — A  com- 
plaint, although  insufficient  to  enforce  a  mechanic's  lien,  for  failure 
to  show  that  the  materials  were  furnished  for  the  particular  build- 
ing under  consideration,  will  be  good  as  against  a  demurrer  for 
want  of  facts  if  it  show  a  personal  obligation  or  indebtedness  by 
the  defendant  to  the  plaintiff,  for  the  material  furnished. 

Samb. — Insufficiency  of  Evidence  to  Support  Finding, — That  the  evi- 
dence does  not  support  the  finding  that  the  materials  were  fur- 
nished for  the  building  in  question,  see  opinion. 

pLSiiDiNQ. — Complaint  Sufficient  as  Against  Demurrer,  if  it  Entitles 
Plaintiff  to  Some  Relief, — A  complaint  under  which  plaintiff  is  en- 
titled to  some  relief  is  sufficient  to  withstand  a  demurrer  for  want 
of  facts,  even  though  the  facts  averred  do  not  authorise  all  the 
judgment  demanded  by  plaintiff. 

Prom  the  Benton  Circuit  Court. 

O.  H.  Oray,  J.  T.  Brown  and  E.  0,  Rally  for  appellant. 

D.  Trayer  and  W.  hham^  for  appellee. 

Gavin,  J. — The  appellee,  in  his  complaint,  averred 
that  appellant  was  indebted  to  him  in  a  certain  sum  for. 
materials  furnished  him  and  used  in  a  certain  house  or 
real  estate  therein  described,  which  sum  was  due  and 
unpaid.  There  are  also  allegations  as  to  filing  notice  of 
a  mechanics'  lien. 

The  pleading  was  not  good  as  a  complaint  to  foreclose 
the  mechanics'  lien,  because  it  failed  to  show  that  the 
materials  were  furnished  **for'*  the  building. 

It  is  essential  that  this  fact  appear.  Jonu  v.  jBoU, 
9  Ind.  App.  458,  and  cases  there  cited. 

While  not  sufficient  to  entitle  appellee  to  its  mechanics' 
lien  it  is  good  upon  demurrer,  because  it  appears  there- 
from that  appellant  is  indebted  to  appellee  for  goods  fur- 
nished. 
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A  complaint  under  which  the  plaintiff  is  entitled  to 
some  relief  is  sufficient  to  withstand  a  demurrer  for  want 
of  facts,  even  though  the  facts  averred  do  not  authorise 
all  the  judgment  demanded  by  him.  Levi  v.  Hare,  8 
Ind.  App.  571. 

The  court  found  the  facts  specially.  Exceptions  to  the 
conclusions  of  law  and  the  overruling  of  the  motion  for 
new  trial  are  argued  here  as  causes  for  reversal. 

The  facts  as  found  show  that  appellant  contracted  with 
one  Stokes  to  furnish  all  material  and  erect  a  building 
for  him  on  a  lot  owned  by  him.  In  fulfillment  of  this 
contract,  Stokes  purchased  the  materials  suedifor  which 
were  furnished  by  appellees  for  the  building,  and  used 
in  its  construction,  and  notice  of  lien  given  in  proper 
time  and  manner. 

Upon  these  facts  appellee  was  entitled  to  enforce  its 
lien  for  the  balance  due,  but  it  did  not  show  any  right 
to  a  personal  judgment  against  appellant,  which  was  the 
only  remedy  to  which  it  was  entitled  under  its  com- 
plaint. Lawion  v.  Case,  73  Ind.  60;  Crawford  v.  Crock- 
ett,  55  Ind.  220. 

We  have  searched  the  evidence  diligently,  and  are  un- 
able to  find  any  that  indicates  that  the  materials  were 
furnished  by  appellee  for  the  particular  building  under 
consideration.  If  they  were  simply  sold  and  furnished 
to  Stokes  generally,  without  reference  to  their  use  in 
this  particular  building,  appellee  can  not  enforce  the 
Ken.  The  same  rule  which  requires  this  fact  to  be  al- 
leged also  necessitates  its  proof.  Other  errors  are  urged, 
but  as  they  are  not  likely  to  occur  again  we  will  not  con- 
sider them. 

Judgment  reversed,  with  instructions  to  sustain  the 
motion  for  new  trial,  and  grant  leave  to  amend  the  com- 
plaint if  desired. 

Filed  March  19, 1895. 
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No.  1,253. 

Thb  Louisville,  New  Albany  and  Chicago  Railway 
Company  v.  Terrell. 

Bill  of  Excbptions. — When  Shown  to  he  in  Record. — No  Independent 
Entry.— Clerics  CeHificaU.— File  Mark.— Where  it  is  cleBrlj  and  af- 
finnatively  shown  in  the  clerk's  certificate  to  the  transcript  that  the 
bill  of  exceptions  was  duly  and  properly  filed  in  his  office,  in  vacar 
tion,  within  the  time  allowed  by  the  coart,  in  term,  for  the  filing  of 
such  bill,  the  bill  is  safficiently  shown  to  be  in  the  record,  although 
there  is  no  record  or  independent  entry  or  statement  except  the  file 
mark  of  the  clerk  and  the  clerk's  certificate,  showing  the  filing  of 
the  bill  of  exceptions. 

Evidence. — Transcript  of  Judgment. — Best  Evidence, — Breach  of  Con- 
tract.— Where,  in  a  compromise  agreement  between  a  railroad  com- 
pany and  an  employe,  it  was  agreed  that  judgment  should  be  ren- 
dered in  favor  of  the  employe,  and  that  in  addition  thereto  such  em- 
ploye should  have  future,  permanent  employment  furnished  him  by 
the  railroad  company,  which  agreement  was  set  out  in  full  in  the 
judgment,  it  was  not  error  to  admit  a  transcript  of  such  judgment  in 
evidence  in  a  subsequent  suit  for  a  breach  of  the  contract  for  future 
employment,  where  no  objection  was  interposed  on  the  ground  that 
it  was  not  the  best  evidence. 

Same. — Cross'Examination.— Limits  of.— The  inquiry,  on  cross-exam- 
ination, must  be  confined  to  what  the  witness  testified  to  in  chief. 

Same. — Sufficiency  of. — ^That  the  evidence  is  sufficient  to  support  the 
finding,  see  opinion. 

From  the  Orange  Circuit  Court. 

G.  W.  Kretzinger,  W.  Farrell  and  E.  C.  Field,  for  ap- 
pellant. 

/.  A.  Zaring  and  M.  B.  Hottel,  for  appellee. 

Davis,  J. — ^This  suit  was  brought  by  appellee  to  re- 
cover damages  for  the  alleged  breach  of  a  written  con- 
tract by  appellant  touching  his  employment  as  watch- 
man. 

In  substance,  the  complaint  avers  that  prior  to 
September,  1889,  appellee  instituted  an  action  against 
appellant  for  alleged  injuries  received  by  him  while  in 
the  employ  of  appellant,  by  reason  of  alleged  negligence 
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on  its  part;  that  on  September  3, 1889,  it  was  agreed  be- 
tween appellee  and  appellant  that,  in  consideration  of 
appellee's  release  and  discharge  of  appellant  from  all 
liability  growing  out  of  such  injury,  appellee  should 
have  judgment  against  appellant  for  three  thousand  five 
hundred  dollars  and,  in  addition  thereto,  that  appellant 
would  furnish  him  with  permanent  employment  as  flag- 
man at  some  crossing  of  its  railroad  over  another  rail- 
road, at  the  usual  rate  of  wages  paid  for  such  services, 
80  long  as  ''he  is  physically  able  to  perform  said  serv- 
ices;" that  said  agreement  was  in  writing. 

Judgment  was  entered  in  said  cause  in  pursuance  of 
the  terms  of  said  agreement  for  three  thousand  five 
hundred  dollars,  and  this  judgment,  with  interest  there- 
on, was  afterwards  fully  paid  by  appellant  to  appellee. 
No  judgment  was  entered  on  the  agreement  in  relation 
*o  the  employment  of  appellee. 

A  demurrer  was  interposed  and  overruled,  to  which 

appellant    excepted.       Thereupon,  appellant    filed    an 

^DSwer  of  general  denial.     Jury  was  waived  and  cause 

^^ftrd  before  the  court.     The  court  rendered  judgment 

ir^    fsLVOT  of  appellee  for  eight  hundred  and  fifty  dollars. 

A-i>j>«llant  filed  motion  for  a  new  trial,  which  was  over- 

^■^^le^  and  proper  exception  reserved. 

On  the  9th  of  November,  1893,  appellant  was  granted 

^i^>^^ty  days  in  which  to  file  its  general  bill  of  excep- 

iTtere  is  no  record  or  independent  entry  or  statement, 
^^^<^^pt  the  file  mark  of  the  clerk  and  the  clerk's  certifi- 
^^*^  showing  the  filing  of  the  bill  of  exceptions. 

On  what  purports  to  be  the  bill  of  exceptions,  we  find 
*^^^e  words: 

•  *  Tiled  in  my  office,  this  17th  day  of  January,  1894. 

''John  A.  Lingle, 
*'Clerk  Orange  Circuit  Court." 
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The  clerk's  certificatei  found  at  the  conclusion  of  the 
record,  is  as  follows: 
"Statb  of  Indiana,  Oranqb  County,  ss: 

''I,  John  A.  Lingle,  clerk  of  the  Orange  Circuit  Court, 
do  hereby  certify  that  the  foregoing  is  a  full,  true  and 
complete  copy  of  the  entries  made  and  papers  filed  in 
the  Orange  Circuit  Court,  in  the  cause  of  Charles  Terrell 
against  the  Louisville,  New  Albany  and  Chicago  Rail- 
way Company,  including  the  general  bill  of  exceptions 
filed  in  my  office  on  the  17th  day  of  January,  1894,  and 
approved  by  the  court,  and  ordered  made  a  part  of  the 
record  herein,  and  also,  the  original  typewritten  manu- 
script of  the  evidence  made  by  the  official  reporter  of 
said  court  herein  and  filed  in  my  office  with  the  defend- 
ant's general  bill  of  exceptions  on  the  17th  day  of  Janu* 
ary,  1894;  indorsed  on  the  back  thereof,  'Filed  in  my 
office  this  17th  day  of  January,  1894. 

'John  A.  Linglb, 
'Clerk  Orange  Circuit  Court/ 

**In  testimony  whereof,  I  have  hereunto  subscribed  my 
name  and  affixed  the  seal  of  said  court  this  7th  day  of 
February,  1894.  John  A.  Lingle, 

"Clerk  Orange  Circuit  Court.'' 

In  this  connection  we  repeat  what  we  said  in  Gish  v. 
Qish,  7  Ind.  App.  104,'*  It  is  not  essential  that  such 
independent  entry,  showing  the  filing  of  the  bill,  should 
be  entered  on  the  order  book  in  vacation,  but  such  state- 
ment or  memorandum,  appearing  in  the  record  on  appeal, 
as  clearly  and  affirmatively  shows  the  filing  of  the  bill  in 
the  office  of  the  clerk,  is  sufficient,  whether  it  immediately 
precedes  the  bill  or  is  otherwise  properly  set  out.  The 
better  practice  in  such  cases  is  for  the  clerk  to  make  a 
vacation  order  book  entry  showing  the  filing  of  the  bill. 
This  entry  should  be  the  same  in  form  and  substance  as 
is  made  when  the  bill  is  filed  in  term.    Whether  the  en- 
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try  is  so  made  or  not,  the  clerk,  when  he  prepares  the 
transcript  for  appeal,  should  precede  the  hill  of  excep- 
tions, with  the  copy  of  such  vacation  order  book  entry, 
if  made,  or  in  the  absence  thereof,  he  should  incorporate 
in  the  transcript  a  preliminary  formal  statement  or  mem- 
orandum, in  substance  and  effect,  that  the  bill  of  excep- 
tions had  been  duly  filed,  giving  the  date,  in  his  office. 
The  failure  of  the  clerk  to  make  such  entry  or  to  precede 
the  bill  with  such  formal  statement  will  not  be  fatal  to 
the  rights  of  the  appealing  party,  if  it  is  otherwise  clearly 
and  affirmatively  shown  in  the  transcript  that  the  bill 
was  duly  and  properly  filed  in  the  office  of  the  clerk  of 
the  trial  court." 

In  this  case,  it  is  clearly  and  affirmatively  shown  in 
the  clerk's  certificate  to  the  transcript,  that  the  bill  of 
exceptions  was  duly  and  properly  filed  in  his  office,  in 
vacation,  within  the  time  allowed  by  the  court,  in  term, 
for  the  filing  of  such  bill.  This,  in  our  opinion,  is  suf- 
ficient. 

The  errors  assigned  are: 

"1.  The  findings  and  judgment  of  the  court  below  are 
contrary  to  the  evidence  and  the  law. 

''2.  The  court  below  erred  in  the  admission  of  im- 
proper testimony. 

*'8.  The  court  below  erred  in  refusing  to  admit  proper 
and  competent  evidence  offered  by  and  on  behalf  of  the 
appellant. 

*'4.  There  is  a  fatal  variance  between  the  evidence  of- 
fered by  appellee  and  his  complaint. 

'*5.  The  contract  sued  on,  by  the  terms  upon  its  face, 
was  determinable  by  the  option  of  either  party,  for  the 
reasons  stated  in  the  motion  for  a  new  trial. 

''6.  The  court  below  erred  in  refusing  appellant's  mo- 
tion for  a  new  trial  for  and  upon  the  reasons  stated  in 
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such  motion,  all  of  which  are  included  in  this  assign- 
ment of  errors. 

^'7.  The  damages  assessed  by  the  court  below  are  ex- 
cessive." 

It  is  well  settled,  under  our  system  of  practice,  that 
rulings  which  properly  constitute  causes  for  a  new  trial 
can  not  be  independently  assigned  as  error  in  this  court. 
Maybin  v.  Webster,  8  Ind.  App.  547;  MeCloskey,  Admr., 
V.  Davis,  Admx.,  8  Ind.  App.  190. 

The  only  error  assigned,  therefore,  which  presents  any 
question  for  our  consideration,  is  the  sixth. 

One  of  the  reasons  assigned  in  the  motion  for  a  new 
trial  is,  that  the  court  erred  in  allowing  appellee  to  read 
in  evidence  the  transcript  of  the  judgment  entered  in  the 
personal  injury  action,  in  which  judgment  the  compro- 
mise agreement  sued  on  in  this  action  was  copied  and 
set  out  in  full. 

The  only  grounds  of  objection  to  this  evidence  were 
the  following:  Because  the  agreement,  if  the  judgment 
is  valid,  was  merged  in  such  judgment,  and  that  the 
agreement  being  a  continuing  one,  the  judgment  con- 
taining the  same  is  in  the  nature  of  a  decretal  stipu- 
lation or  decree  for  specific  performance,  which,  having 
merged  into  and  become  a  part  of  the  judgment  in  the 
Jackson  Circuit  Court,  can  only  be  enforced  in  that  court. 

The  basis  of  the  argument  of  counsel  for  appellant  is 
that  the  stipulation  in  relation  to  the  future  employment 
of  appellee  contained  in  the  compromise  agreement  was 
merged  in  the  judgment  rendered  in  favor  of  the  appel- 
lee for  thirty-five  hundred  dollars. 

In  this  view  counsel,  in  our  opinion,  are  mistaken. 
In  that  case  the  cause  of  action  was  the  injuries  sustained 
by  appellee.  The  agreement  that  judgment  for  thirty- 
five  hundred  dollars  should  be  rendered  therein  in  his 
favor  was  a  part  only  of  the  consideration  for  the  com- 
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promise.  The  record  discloses  that  the  judgment  was 
rendered  for  thirty-five  hundred  dollars,  in  pursuance  of 
the  stipulation  therefor  in  the  agreement. 

It  clearly  appears  that  no  judgment  was,  in  fact,  ren- 
dered on  that  part  of  the  agreement  which  provided  for 
appellee's  future  employment.  The  agreement  provided 
for  a  full  and  complete  settlement  of  the  damages  claimed 
by  appellee  in  that  case  and  expressly  stipulated  that,  in 
addition  to  the  money  judgment  rendered  thereon  by  the 
court,  the  appellee  should  have  future  permanent  em- 
ployment. The  judgment  rendered  in  that  action  shows 
that  this  was  the  construction  placed  on  the  agreement 
by  the  court  and  the  parties  thereto. 

This  action  is  based  on  that  part  of  the  agreement  in 
relation  to  the  future  employment.  The  agreement  was 
set  out  in  full  in  the  judgment  in  the  former  action,  and 
it  is  evident  that  the  transcript  of  the  judgment  was  read 
in  evidence  on  this  trial  in  order  to  get  the  agreement  in 
relation  to  the  employment  of  appellee  before  the  jury. 
It  was  conceded  that  the  judgment  for  thirty-five  hun- 
dred dollars,  with  interests  and  costs,  had  been  fully 
paid.  There  was  no  objection  to  the  introduction  of  the 
transcript  containing  a  copy  of  the  agreement  in  evi- 
dence on  the  ground  that  the  original  agreement  was  the 
best  evidence.  As  we  view  the  case  there  was  no  error 
under  the  circumstances  in  overruling  the  objection  made 
to  the  introduction  of  this  evidence. 

There  was  no  error  in  sustaining  the  objection  of  ap- 
pellee's counsel  to  a  question  asked  him  by  appellant  on 
cross-examination  as  the  question  had  no  reference  what- 
ever to  anything  the  witness  had  testified  in  chief.  If 
appellant  desired  to  investigate  or  inquire  into  the  fact 
as  to  whether  appellee  was  engaged  in  the  grocery  busi- 
ness and  whether  he  had  made  or  lost  money  therein  it 
had  the  right  to  call  him  to  the  stand  as  a  witness  in  its 
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own  behalf.  Cook  v.  Flint,  2  Ind.  App.  41;  Topeka, 
etc.,  R,  R.  Co.  V.  Jackson,  5  Ind.  App.  547;  Darnell  v. 
Sallee,  7  Ind.  App.  581. 

Counsel  for  appellant  contend  that  the  finding  of 
the  court  is  not  supported  by  the  evidence,  and  that 
it  is  contrary  to  both  the  law  and  the  evidence.  We 
have  carefully  read  the  entire  record.  In  some  respects 
the  evidence  is  neither  clear  nor  satisfactory.  There 
is  evidence  in  the  record  tending  to  prove,  among  other 
things,  that  the  agreement  was  entered  into  in  1889,  and 
that  this  action  was  commenced  in  1893;  that  ever  since 
the  agreement  was  made,  appellee  has  been  ready  and 
willing  to  begin  ,work  at  any  time  on  notice  that  appel- 
lant had  such  a  place  for  him  as  is  contemplated  by  the 
agreement;  that  in  fact  appellee,  at  different  times,  ap- 
plied to  appellant  for  such  position  and  that  he  never  has 
been  employed  by  appellant. 

It  is  true  it  is  shown  that  on  the  day  the  complaint 
was  filed,  or  the  day  before,  appellant  wrote  appellee  as 
follows:  ** Please  let  me  know  when  you  are  ready  to  go 
to  work,  and  I  will  see  if  we  can  arrange  a  railroad 
crossing  at  some  point.'' 

There  is  nothing  definite  in  this  statement.  If  appel- 
lant then  or  at  any  time  prior  thereto  had  a  position  for 
appellee  ''as  flagman  at  some  crossing  of  the  railroad 
over  another  railroad,"  it  should,  under  the  circum- 
stances of  this  case  hereinbefore  referred  to,  have  offered 
the  position  to  appellee,  in  pursuance  of  the  terms  of  the 
agreement.  If  appellee  had  failed  or  refused,  because 
he  was  not  physically  able,  or  for  any  other  reason,  to 
accept  ''as  good  a  position  as  they  can  give  him  at  the 
usual  rate  of  wages  paid  for  such  services  at  said  points 
where  the  service  is  performed,"  a  different  question 
would  be  presented. 

Giving  the  evidence  the  most  favorable  construction. 
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as  we  are  required  to  do,  in  favor  of  appellee,  we  can  not 
say  that  there  is  no  evidence  in  the  record  authorizing 
the  finding  made  by  the  trial  court. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Filed  Jan.  8, 1805 ;  petition  for  a  rehearing  oyerniled  April  2, 1805. 


Ko.  1,460. 

Hunt  bt  al.  v.  Town  of  Marklb. 

JuDQMBRT.— JfoHon  io  Modify,  When  Properly  Sustained.— Where,  in 
an  action  to  recover  the  parchase-price  of  an  article,  payable  in  in- 
stallments, the  first  installment  only  being  due,  a  motion  to  modify 
the  judgment  by  reducing  the  amount  from  the  whole  purchase- 
price  with  interest  to  the  amount  of  the  installment  due  with  inter- 
est, was  properly  sustained. 

From  the  Huntington  Circuit  Court. 
C.  W.  Watkins,  for  appellants. 
B.  M.  Cobb,  for  appellee. 

Ross,  C.  J. — ^This  action  was  commenced  in  October, 
1891,  by  the  appellants  against  the  appellee  to  recover 
the  value  of  a  road  scraper. 

The  facts  found  by  the  jury  show  that  the  purchase- 
price  of  the  scraper  was  $225,  of  which  sum  $75  was  to 
be  paid  July  1,  1891;  $75  July  1,  1892,  and  $75  July  1, 
1893.  The  total  damages  assessed  by  the  jury  in  their 
verdict  in  favor  of  the  appellants  was  $259.77,  the  pur- 
chase-price of  the  scraper  with  interest.  The  court  ren- 
dered judgment  on  the  verdict  in  favor  of  the  appellants. 
Afterwards,  on  motion  of  the  appellee,  the  court  modi- 
fied the  judgment,  reducing  it  to  $87. 
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The  only  question  urged  by  appellants  relates  to  the 
ruling  of  the  court  on  the  motion  to  modify  the  judgment. 

We  think  the  court  below  did  not  err  in  sustaining 
this  motion. 

Under  the  terms  of  the  contract  sued  on,  the  first  pay- 
ment only  was  due  at  the  commencement  of  this  action. 
That  amount  only  was  recoverable  under  the  issues  as 
formed. 

Judgment  affirmed. 

FUed  April  9, 1895. 


No.  1,446. 
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Eyidxhcb.— UTi^  Can  Noi  Be  Stricken  Out.— A  party  <Hramlnlng  a 
witness  can  not  take  the  chance  of  a  favorable  answer  and  then  have 
the  answer  stricken  out  if  it  does  not  suit  him. 

Same. —  When  a  Party  is  Estopped  to  Object, — Where  one  party  has  gone 
into  a  transaction  fully,  the  opposing  party  has  the  right  to  give  his 
version  of  the  same. 

QAhE.^PurcJiaee  from  Sample.SigJU  of  Purchaser  to  Return  When 
Not  SimUar  to  Sample. — Instructions. ^In  an  action  to  recover  the 
price  of  goods  sold  by  samples,  it  was  not  error  to  instruct  the  jury 
that  it  was  defendant's  duty,  upon  discovering  the  defects  in  the 
goods,  to  have  returned,  or  to  have  offered  to  return,  them  immedi- 
ately, and  that  unless  they  did  so  within  a  reasonable  time  thereafter, 
such  failure  to  so  do  was  a  waiver  of  the  right  to  return,  unless  such 
delay  was  agreed  to  by  the  vendor  or  his  authorized  agent. 

Samb. — Unreasonable  Delay  in  Returning. — In  such  case,  an  instruction 
that  delay  in  making  return  until  the  season  for  such  goods  had 
commenced  or  was  over  was  an  unreasonable  delay,  followed  by  the 
same  exception  as  above  set  out,  was  not  erroneous. 

From  the  Madison  Circuit  Court. 

M.  A.  Ghipman,  S,  M.  KeUner  and  E.  E.  Hendee^  for 
appellant. 

J.  E.  Wiley,  W.  8.  Divm  and  E.  B.  MeMahan,  for  ap- 
pellees. 
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Gavin,  J. — ^Appellant  sued  appellees  for  goods  sold 
and  delivered.  They  answered  payment  as  to  part,  and 
as  to  the  remainder  that  the  goods,  cloaks,  were  sold  by 
appellant,  a  wholesale  merchant,  to  appellees,  retail 
merchants,  from  samples;  that  the  goods  were  to  be,  and 
were  guaranteed  to  be,  like  the  samples  in  all  respects, 
and  to  be  shipped  on  August  1st,  bill  to  date  from  No- 
vember 15th  following;  that  the  goods  were  shipped  at 
different  times  along  from  July  to  November,  and  many 
were  not  of  the  kind  and  quality  purchased,  and  were 
therefore  returned. 

The  jury  trial  resulted  in  a  verdict  for  appellees,  upon 
which  judgmentwas  rendered  over  appellant's  motion  for 
new  trial  and  exception. 

The  overruling  of  the  motion  for  new  trial  is  the  only 
error  argued  in  this  court. 

There  is  evidence  that  appellees  purchased  most  of  the 
goods  sued  for  from  appellant  through  his  traveling 
salesman,  MacEelvie,  to  be  delivered  August  1st,  bill  to 
date  November  15th.  A  later  bill  was  purchased  Sep- 
tember 19th. 

The  goods  were  ordered  from  samples,  and  were  to  be, 
and  were  guaranteed  to  be,  similar  thereto  in  all  respects. 

Instead  of  being  sent  all  at  one  time,  the  goods  were 
delivered  in  different  shipments  from  time  to  time. 
Coming  in  this  way  they  were  not  examined  with  care 
immediately,  but  those  first  received  were  laid  to  one 
side  awaiting  the  arrival  of  the  remainder.  About  the 
15th  of  September,  however,  an  examination  was  made, 
and  some  considerable  amount  of  the  goods  found  not 
to  correspond  to  the  sample.  The  traveling  man  was 
about  due  on  a  return  trip,  so  no  information  concerning 
the  defects  was  communicated  to  appellant,  but  on  the 
19th,  when  MacKelvie  returned,  he  was  informed  that 
Vol.  12—22 
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only  part  of  the  goods  were  delivered,  and  that  some  of 
these  were  defective  or  not  such  as  had  been  ordered, 
and  was  asked  whether  such  goods  should  be  returned 
at  once,  or  should  be  retained  until  all  the  goods  were 
in,  and  then  make  one  shipment  of  all  goods  of  this 
character.  The  salesman  directed  the  latter  course  to  be 
pursued,  both  as  to  goods  already  in  and  those  to  come, 
provided  they  were  reshipped  by  November  15th.  An- 
other order  was  then  given  the  salesman,  and  the  cloaks 
in  controversy  returned  on  November  15th. 

Objection  was  made  to  evidence  by  appellees  relating 
to  what  was  said  by  MacKelvie  to  appellees  on  Septem- 
ber 19th  concerning  the  cloaks  already  delivered.  Since 
appellant  had  already,  by  MacKelvie  himself,  gone  into 
that  transaction  fully,  appellees  were  certainly  entitled 
to  give  their  version. 

On  page  61  of  the  record  we  find  this  question,  asked 
by  appellant:  ''Q.  You  may  state  what  passed  between 
you  and  Mr.  Rawlings  or  you  and  Mr.  Haines  in  regard 
to  the  cloaks  that  had  been  received?" 

If  the  evidence  of  Lieb  is  susceptible  of  the  interpreta- 
tion placed  thereon  by  appellant's  counsel,  there  was 
still  no  error  in  overruling  the  motion  to  strike  it  out. 
The  answer  was  responsive  to  the  question.  No  objec- 
tion was  made  to  the  question.  Parties  can  not  thus 
take  the  chances  of  a  favorable  answer  and  then  strike 
out  if  the  answer  does  not  suit.  Storms  v.  Lemon,  7  Ind. 
App.  435. 

The  record  shows  the  advertisement  of  November  23d 
to  have  been  admitted  in  evidence,  not  rejected. 

Complaint  is  made  because  the  court,  of  its  own  mo- 
tion, struck  out  certain  parts  of  a  deposition  and  directed 
the  jury  not  to  consider  it,  giving  to  the  jury  no  reason  for 
this  action.  Counsel  claim  that  the  court  thereby  dis- 
credited the  witness,  and  the  jury  might  have  under- 
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stood  that  the  court  struck  out  the  evidence  because  he 
was  not  worthy  of  belief.  We  do  not  think  there  is  any 
reasonable  probability,  or  in  fact  possibility,  that  the 
jury  would  so  regard  the  action  of  the  court. 

The  appellant  presented  to  the  court  instructions  in 
which  he  asked  that  the  jury  be  instructed  that  it  was 
appellees'  duty  upon  discovering  the  defects  in  the  goods, 
to  have  returned,  or  offered  to  return,  them  immediately, 
and  that  unless  they  did  so  within  a  reasonable  time 
thereafter,  such  failure  to  so  do  was  a  waiver  of  their 
right  to  return. 

Another  instruction  asked,  directed  the  jury  that  delay 
in  making  return  until  the  season  for  such  goods  had 
commenced  or  was  over,  was  an  unreasonable  delay. 
The  court  gave  these  instructions  with  the  addition  of  a 
proviso  unless  ''such  delay  was  agreed  to  by  appellant 
or  his  authorized  agent/'  Of  the  instructions  as  given, 
we  are  of  opinion  that  appellant,  at  least,  has  no  right 
to  complain. 

It  is  true  that  the  appellant  and  MacKelvie  both  testi- 
fied that  MacKelvie  was  merely  a  traveling  salesman  with 
no  authority  to  settle  controversies  or  receive  back  goods. 
Whatever  may  have  been  his  actual  authority,  its  limita- 
tions do  not  appear  to  have  been  known  to  appellees,  and 
the  jury  had  the  right  to  find  from  the  evidence  that  it 
was  within,  at  least,  the  apparent  scope  of  his  authority 
to  give  directions  as  to  the  time  and  manner  of  return- 
ing those  goods  which  appellees  were,  in  fact,  entitled 
to  return,  the  direction  being  given  while  the  purchase 
and  sale  were  not  yet  fully  consummated  by  complete 
delivery  and  for  the  purpose,  as  the  jury  might  reasona- 
bly infer,  of  inducing  appellees  to  permit  appellant  to 
go  on  and  carry  out  the  contract  of  sale  so  far,  at  least, 
as  he  could  or  might  be  disposed  to  do  so. 

Whether  or  not  we  might  be  justified  in  extending  the 
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rule  further,  we  are  not  called  upon  to  determine,  our 
decision  being  limited  to  the  case  under  consideration. 
It  will  be  observed  that  under  the  facts  assumed  by  these 
instructions  the  appellees  are  not  compelled  to  resort  to 
this  subsequent  arrangement  for  their  right  to  return 
the  goods,  but  simply  depend  upon  it  to  excuse  the 
delay  in  making  such  return. 

Our  attention  has  not  been  called  to  any  case  where 
the  exact  proposition  here  under  consideration  has  been 
passed  upon.  The  principles  governing  the  following 
authorities  lead  us  to  the  conclusion  reached.  Gleve-^ 
Umdy  etc.,  R.  W.  Co.y.  Closeer,  126  Ind.  348  (366-6); 
Talmage  v.  Bierhause,  103  Ind.  270;  Cruzan  v.  Smith,  41 
Ind.  288  (297);  Springfield,  etc.,  Co.  v.  Kennedy,  7  Ind. 
App.  502  (512);  Gaar,  Scott  &  Co.  v.  Rose,  3  Ind.  App. 
269;  McCormick  Co.  v.  Brower,  55  N.  W.  Rep.  537; 
Louchheim  v.  Davis  (Penn.),  24  Atl.  Rep.  72. 

With  these  views  of  the  law,  we  can  not  but  hold  that 
there  was  evidence  sufficient  to  sustain  the  verdict. 

Judgment  affirmed. 

Hied  April  4, 1S95. 


No.  1,982. 

C!oBX7BN  V.  The  Whitakbr  and  Oabbbtt  Luicbsb 
Company. 

AxT^Ai,.—DismM8al,— Failure  to  Perfect  WUhin  a  Tear.— Notice, — 
Where  a  tenn  time  appeal  is  prayed  for,  bat  appellant  attempts  to 
prosecute  his  appeal  after  term,  as  provided  by  section  652,  R.  8. 
1894,  within  the  year  allowed  for  appeal,  bat  fails  to  perfect  his  ap- 
peal within  the  year  by  neglecting  and  failing  to  give  notice  to  ap- 
pellee within  such  time,  the  appeal  will  be  dismissedy  except  ia  ca 
of  fraud,  accident  or  excusable  mistake. 
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Cobam  v.  The  Whitaker  and  Garrett  Lumber  Company. 

From  the  Marion  Superior  Court. 

/.  Cobum,  for  appellant. 

8.  Claypool  and  /.  W.  Claypool^  for  appellee. 

Ixyrz,  J. — ^This  case  is  before  us  on  a  motion  to  dis- 
miss the  appeal. 

The  record  discloses  that  the  judgment  from  which  the 
appeal  is  prosecuted  was  rendered  on  the  5th  day  of  Junei 
1893.  A  term-time  appeal  was  prayed  for  and  a  bond 
given  and  approved  by  the  court,  but  a  transcript  was 
not  filed  with  the  clerk  of  this  court  within  sixty  days, 
as  provided  by  section  650,  R.  S.  1894. 

The  appellant  then  attempted  to  prosecute  an  appeal 
after  the  term,  as  provided  by  section  652,  R.  S.  1894, 
and,  on  May  17,  1894,  filed  with  the  clerk  of  this  court 
a  transcript,  assignment  of  errors,  and  supersedeas  brief, 
and,  on  May  28,  filed  a  supersedeas  bond  and  obtained 
a  writ  of  supersedeas.  Nothing  further  was  done  until 
September  12,  1894,  when  the  clerk  issued  notice  to  the 
appellant  of  intention  to  dismiss  the  appeal  under  rule 
thirty-five.  On  September  13th,  the  appellant  caused 
notice  of  the  appeal  to  be  issued  and  served  upon  appel- 
lee's attorneys  of  record. 

The  statute,  section  645,  R.  S.  1894,  limits  the  time 
in  which  appeals  may  be  taken  to  this  court  to  within 
one  year  from  the  time  the  judgment  is  rendered.  The 
appeal  must  be  fully  perfected  within  that  time.  The 
filing  of  the  transcript  alone  within  that  time  is  not  suf- 
ficient. The  transcript  must  be  filed  and  notice  of  the 
appeal  issued  to  the  appellee  within  one  year  from  the 
rendition  of  the  judgment.  Bank^  etc.,  v.  Inman,  133 
Ind.  287;  Holloran  v.  Midland  R,  W.  Co.,  129  Ind.  274. 

No  notice  was  issued  within  the  year  and  upon  the 
face  of  the  record  the  motion  to  dismiss  should  be  sus- 
tained. The  appellant,  however,  insists  that  he  was  mis- 
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led  by  the  acts  of  appellee's  attorneys.  It  is  made  to 
appear  by  affidavit  that  appellee's  attorneys  obtained 
the  transcript  and  papers  filed  in  the  cause  from  the 
clerk,  on  the  19th  day  of  June,  1894,  and  retained  them 
in  their  possession  until  the  12th  day  of  September; 
that  on  two  occasions  within  that  time  appellant's  attor- 
ney called  at  the  clerk's  office  and  made  inquiry  if 
counsel  for  appellee  had  done  anything  in  the  case  and 
was  informed  that  appellee's  counsel  had  procured  the 
papers  and  receipted  the  clerk  for  the  same;  that  appel- 
lant's attorney  supposed  that  appellee's  counsel  had  pro- 
cured the  papers  for  the  purpose  of  briefing  the  case  and 
making  defense  thereto.  It  is  also  made  to  appear  by 
the  affidavit  of  the  clerk  that  he  was  instructed  by  the 
appellant  at  the  time  the  transcript  was  filed  not  to  issue 
notice  to  the  appellee.  This  statement  of  the  clerk  is 
uncontradicted. 

This  court  has  the  inherent  power  to  relieve  a  party 
against  fraud,  accidents  and  excusable  mistakes  in 
proper  cases  and  permit  him  to  perfect  his  appeal  after 
the  expiration  of  the  year.  Bank,  etc.,  v.  Inman,  supra; 
Smythe  v.  Boswell,  117  Ind.  365.  The  showing  here 
made  does  not  establish  that  appellee's  counsel  did  any- 
thing to  mislead  appellant  or  prevent  him  from  perfect- 
ing his  appeal  within  the  year. 

On  the  19th  of  June  when  appellee's  counsel  obtained 
the  papers  the  year  for  perfecting  the  appeal  had  already 
expired.  Any  act  of  theirs  after  that  time  can  not  oper- 
ate to  excuse  the  appellant  in  failing  to  give  the  notice 
within  the  year. 

The  motion  to  dismiss  is  sustained. 
Filed  Nov.  27, 1894 ;  petition  for  rehearing  overruled  Maich  12, 1895. 
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No.  1,482. 

Trout  v.  The  City  of  Elkhart. 

Damagxs. — Becovery. — AMumed  Risk. — Defective  Bridge, — If  one  knows 
of  a  danger  (a  defective  bridge),  and  yet  voluntarily  encounters  it, 
when,  on  account  of  darkness  or  other  hindering  causes,  he  knows 
he  can  not  see  and  avoid  it,  he  takes  the  risk  upon  himself,  and,  if 
injured,  can  not  recover  damages  therefor. 

Rbcoveby. — Special  Finding, — Contributory  Negligence. — Where  the 
facts  are  specially  found,  the  plaintiff  can  not  recover  in  an  action 
for  tort,  unless  the  fact  of  freedom  from  contributory  negligence  is 
expressly  or  inferentially  found. 

From  the  Elkhart  Circuit  Court. 

/.  S.  Dodge  and  0.  Z.  Hubbell,  for  appellant. 

0.  T.  Chamberlain  and  P.  L.  Turner,  for  appellee. 

Ross,  C.  J, — This  was  an  action  brought  to  recover 
damages  for  injuries  alleged  to  have  been  received  by 
appellant  by  falling  off  a  bridge,  which  was  a  part  of 
i  one  of  the  streets  of  the  city  of  Elkhart,  and  was  erected 

I  across  a  watercourse  which  intersected  such  street.     The 

cause  was  tried  by  the  court  without  the  intervention  of 
a  jury,  and  a  special  finding  of  facts  made  with  conclu- 
sions of  law  thereon. 

The  only  specification  of  error  assigned  in  this  court 
is:  ''The  court  erred  in  its  conclusions  of  law  on  the 
special  findings." 

A  special  finding,  like  a  special  verdict,  in  order  to  be 
suflBcient  to  sustain  a  judgment  in  favor  of  the  party 
upon  whom  rests  the  burden  of  the  issues,  must  find  all 
the  facts  necessary  to  sustain  such  issue.  Buchanan  v. 
MilUgan,  108  Ind.  433;  Kehr  v.  Hall,  117  Ind.  405,  and 
cases  cited. 

The  finding  made  by  the  court  is  as  follows: 

"1.  The  court  finds  that,  on  the  27th  day  of  Novem- 
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ber,  1893,  and  for  six  years  prior,  there  was  a  small 
bridge  over  a  watercourse,  on  Calumet  avenue,  within 
the  corporate  limits  of  the  defendant  city,  as  alleged  in 
the  complaint. 

*'2.  That  this  bridge  was  about  fifteen  feet  wide  and 
was  covered  with  earth,  and  from  its  top  to  the  bottom 
of  the  watercourse  was  a  descent  of  two  and  one-tenth 
feet  perpendicular  on  a  slant  of  three  feet;  that  this 
bridge  afforded  the  sole  and  only  means  of  crossing  the 
watercourse  on  that  street;  that  there  was  no  railing  or 
guards  on  the  bridge  to  keep  persons  from  falling  off  the 
sides,  nor  was  there  any  artificial  light  at  night  which 
threw  its  rays  to  the  bridge;  that  all  of  the  foregoing 
facts  were  well  known  to  both  the  plaintiff  and  defendant 
for  the  six  years  last  past,  and  during  all  that  time  the 
plaintiff  had  been  in  the  habit  of  crossing  that  bridge 
frequently,  and  it  could  readily  be  seen  and  located  by 
her  in  the  daytime,  but  when  it  was  dark  there  was  noth- 
ing to  indicate  its  location. 

"3.  That  said  Calumet  avenue,  commonly  called 
Rawlings  street,  runs  north  and  south,  and  for  six  years 
last  past  the  plaintiff  has  resided  on  its  east  side  about 
eleven  rods  north  of  said  bridge;  that  on  November  27, 
1893,  a  little  before  dark,  the  plaintiff  carried  some  milk 
to  Mr.  Todt's  house,  about  six  rods  south  of  the  bridge 
on  the  east  side  of  the  street,  crossing  the  bridge  on  her 
way;  that  she  remained  lawfully  at  said  house  about  one 
hour,  and  until  about  seven  o'clock  in  the  evening,  when 
she  started  upon  said  street  to  go  home. 

"4.  The  plaintiff  was  then  sixty-five  years  old,  and  in 
rather  feeble  health,  but  with  good  eyesight.  As  she 
left  the  house  of  Mr.  Todt  she  had  the  bridge  in  mind, 
and  walked  out  to  where  she  supposed  was  the  middle  of 
the  street,  and  went  north  towards  the  bridge.  The  night 
was  so  dark  that  she  could  not  see  the  bridge,  and  the 
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ground  was  wet  and  muddy;  and  while  walking,  as  she 
supposed,  in  the  center  of  the  bridge,  she  went  so  near  tho 
east  edge  that  she  accidentally  fell  over  it  and  down  to 
the  bottom  of  the  water  course,  and  broke  her  arm. 

''5.  That  there  were  only  two  other  ways  that  she 
could  have  taken  to  have  gone  from  Mr.  Todt's  house  to 
her  residence,  one  of  which  was  206  rods  in  length  and 
led  across  another  similar  bridge  across  the  same  water- 
course, and  the  other  was  73  rods  long,  and  the  road, 
for  a  large  part  of  the  way,  ran  across  an  open  field 
which  had  never  been  worked  as  a  road,  and  was  neither 
lighted  nor  fenced. 

''6.  That  the  bridge  off  which  she  fell  is  about  sixty 
rods  from  the  city  limits,  and  on  a  street  that  had  but 
few  houses  upon  it. 

**7,  That  plaintiff,  by  reason  of  said  fall,  broke  her 
arm,  and  was  compelled  to  hire  a  surgeon,  as  alleged  in 
her  complaint,  and  thereby  sustained  damage  to  the  ex- 
tent of  $1,000." 

It  is  well  settled  in  this  State  that  a  city  is  bound  to 
maintain  its  streets  in  a  reasonably  safe  condition  for  the 
use  of  persons  traveling  thereon.  Bvscher  v.  City  of 
Lafayette,  8  Ind.  App.  690,  and  cases  cited. 

A  bridge  located  on  a  street  and  necessary  to  the  le- 
gitimate use  of  such  street,  is  a  part  of  the  street  itself, 
and  the  city  is  as  much  bound  to  keep  it  in  a  reasonably 
safe  condition  for  use  as  any  other  part  of  the  street. 
City  of  Ooehen  v.  Myers,  119  Ind.  196. 

To  permit  a  street  to  become  out  of  repair  so  that  its 
use  in  that  condition  endangers  the  person  or  property 
of  those  using  it,  and  to  suffer  it  to  remain  in  that  con- 
dition longer  than  is  reasonably  necessary  to  put  it  in 
condition  and  repair  is  negligence.  But  the  negligence 
of  the  officials  of  a  city  in  permitting  one  of  its  streets  to 
get  out  of  repair,  will  not  excuse  those  who  use  it  know- 
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ing  of  its  defective  condition,  from  exercising  due  care 
in  its  use.  And  by  due  care  the  law  means  care  com- 
mensurate to  the  danger  to  be  encountered.  Hence,  if 
one  knows  of  a  danger  and  yet  voluntarily  encounters  it 
when,  on  account  of  darkness  or  other  hindering  causes, 
he  knows  he  can  not  see  and  avoid  it,  he  takes  the  risk 
upon  himself.  City  of  Bloomington  v.  RogerSf  9  Ind. 
App.  230,  and  cases  cited. 

In  order  to  entitle  the  appellant  to  a  judgment,  it  was 
necessary  that  she  prove  and  the  court  find  the  facts 
from  which  the  inference  of  law  would  follow  that  she 
was  herself  free  from  negligence  contributing  to  her  in- 
jury. The  facts  found  do  not  warrant  such  a  conclusion. 
From  the  argument  of  counsel  we  infer  that  they  assume 
that  appellant  was  free  from  fault,  unless  the  facts  found 
aflBrmatively  show  that  she  was  guilty  of  contributory 
negligence. 

This  is  not  the  rule.  The  burden  is  upon  her  to 
show  aflSrmatively  that  she  was  free  from  negligence  con- 
tributing to  her  injury.  If  the  facts  found  point  just  as 
much  to  negligence  on  her  part  as  to  its  absence,  or 
point  in  either  direction,  they  are  insufficient  to  sustain 
a  judgment  in  her  favor.  The  tacts  found  must  show 
affirmatively  that  she  was  guilty  of  no  negligence  contrib- 
uting to  her  injury.  As  heretofore  stated,  the  facts 
found  do  not  warrant  such  a  conclusion,  but  if  they 
point  in  neither  direction  their  tendency  is  the  other 
way. 

The  court  did  not  err  in  its  conclusions  of  law  upon 
the  facts  found. 

Judgment  affirmed. 

Davis  and  Gavin,  J.  J.,  absent. 

Filed  March  12,  1895. 
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No.  1,476. 

Levi  v.  Ka^ufman. 

Aon<nr.-*Psr  NonreMerU  Against  Nonresident. — BrougJU  in  this  State, 
— PEea  in  Abatement,— The  fact  that  both  plaintiff  and  defendant  are 
nonresidents  of  this  State  does  not  deprive  plaintiff  of  the  right  to 
bring  his  action  in  this  State  against  defendant,  provided  the  de- 
fendant is  voluntarily  within  the  jurisdiction  of  the  court  of  the 
county  where  the  action  is  brought. 

From  the  Orange  Circuit  Court. 

/.  12.  Eaatf  O,  0.  Iseminger  and  22.  0.  MiUer,  for  ap- 
pellant. 
S.  A.  Doman  and  /.  GiltBj  for  appellee. 

LoTZ,  J. — ^The  appellee  brought  this  action  against  the 
appellant  to  recover  the  value  of  work  and  labor  alleged 
to  have  been  performed  by  him  at  the  special  instance 
and  request  of  appellant. 

The  appellant  filed  a  plea  in  abatement  in  which  it  is 
averred  that  at  the  time  of  the  commencement  of  the 
action  and  at  the  time  of  filing  the  answer,  the  appellant 
was  a  non-resident  of  the  State  of  Indiana,  and  a  resi- 
dent of  Jefferson  County  in  the  State  of  Kentucky;  that 
the  appellee  was  also  a  resident  of  the  State  of  Kentucky; 
that  in  said  State  there  were  courts  which  were  open 
and  had  jurisdiction  to  try  the  matters  in  controversy 
between  them.  A  demurrer  was  sustained  to  this  plead- 
ing. This  ruling  is  the  only  error  assigned  in  this  ap- 
peal. 

It  is  provided  by  section  314, Burns  Rev.  1894,  (Sec- 
tion 312,  R.  S.  1881)  that  an  action  may  be  commenced 
against  and  process  served  upon  a  non-resident  in  any 
county  where  he  may  be  found.  If  a  non-resident  be 
voluntarily  within  the  jurisdiction  of  the  courts  of  this 
State,  he  may  be  sued  in  any  county  where  he  may  be 
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found.  Brown  v.  Underhill,  4  Ind.  App.  77;  Wilson  v. 
Donaldson,  117  Ind.  356;  Reed  v.  Browning,  130  Ind. 
575. 

The  courts  of  this  State  are  open  equally  to  residents 
and  non-residents.  Pittsburgh,  etc.,R.  W.  Co.  v.  Jacobs, 
8  Ind.  App.  556.  The  fact  that  the  appellee  was  a  non- 
resident of  Indiana  did  not  deprive  him  of  the  right  to 
bring  this  action. 

Judgment  affirmed  with  five  per  centum  penalty. 

Davis  and  Gavin,  J.  J.,  absent. 

FUed  Maroh  13, 1805. 


No.  1,509. 

Miller  et  al.,  Administrators,  v.  Nugent,  Adminis- 
trator. 

CoNTBACT. — For  Sale  of  Land. — A  af<reed  by  parol  to  sell  to  B  a  farm 
for  $13,000,  and  sabseqaently  A,  having  an  opportunity  to  sell  the 
farm  to  other  parties  for  $13,800,  telegraphed  B  saying:  "Will yon 
take  $400  and  let  them  have  it,  or  will  you  take  it  at  $13,400?"  To 
which  B  replied:  "I  will  take  $400  and  let  them  have  the  farm." 
A  did  not  sell  the  farm  to  such  other  parties,  bat  negotiated  farther 
with  B  concerning  the  sale  of  the  farm  to  him,  which  was  never  ac- 
complished. B  did  not  intimate  that  he  was  entitled  to  the  $400 
mentioned  in  the  telegrams  until  his  negotiations  with  A  had  ended. 

Held,  that  B  was  not  entitled  to  the  $400. 

From  the  Shelby  Circuit  Court. 
E.  P.  Ferris,  for  appellants. 
D.  L,  Wilson,  for  appellee. 

Davis,  J. — In  the  early  part  of  1891  William  Miller, 
the  father-in-law  of  Frank  Hulsman,  was  the  owner  of  a 
farm,  which  he  agreed  by  parol  to  sell  to  his  said  son-in- 
law  for  $13,000.    No  writings  were  prepared  and  signed, 
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nor  was  anything  paid,  and  in  fact  nothing  was  done  by 
either  of  the  parties  in  pursuance  of  the  terms  of  the 
agreement.  The  agreement  created  no  binding  obliga- 
tion and  could  not  have  been  enforced  by  either  of  the 
parties.  Miller  soon  afterwards  telegraphed  Hulsman 
that  he  had  ^n  opportunity  to  sell  the  farm  for  $13,800, 
and  said:  '^Will  you  take  $400  and  let  them  have  it,  or 
will  you  take  it  at  $13,400." 

It  will  be  observed  that  this  telegram  contained  no 
proposition  to  pay  him  $400  or  to  sell  the  farm  to  him 
for  $13,400. 

To  this  inquiry  Hulsman  replied,  by  telegram,  as  fol- 
lows: **I  will  take  $400  and  let  them  have  the  farm." 
Miller,  however,  did  not  sell  the  farm,  and  afterwards 
several  letters  passed  between  Miller  and  Hulsman  in  the 
nature  of  negotiations  for  the  sale  of  the  farm  by  Miller  to 
Hulsman,  but  the  correspondence  indicates  that  the  parties 
were  never  able  to  agree  on  all  the  terms  and  conditions 
of  the  sale.  'Hie  parties  both  died,  and  appellee,  as  ad- 
ministrator of  Hulsman 's  estate,  filed  a  claim  against  ap- 
pellants as  administrators  of  Miller's  estate,  based  on  the 
telegrams  hereinbefore  set  out  for  the  recovery  of  $400 
for  the  alleged  release  of  the  land  contract  by  said  Huls- 
man. 

In  the  view  we  take  of  the  case,  appellee  was  not  en- 
titled to  recover  in  this  action  on  the  evidence,  giving  it 
the  most  favorable  construction  in  his  behalf,  and  there- 
fore it  will  not  be  necessary  to  consider  the  other  ques- 
tions presented  by  the  record. 

In  the  light  of  the  oral  agreement  for  the  sale  of  the 
farm  for  $13,000,  Miller,  by  his  telegram,  appears  to 
have  recognized  that  he  was  under  such  obligations, — 
moral  if  not  legal, — to  Hulsman  that  he  should  not  sell 
the  farm  to  other  parties,  even  for  an  increased  price« 
without  making  satisfactory  terms  with  him.  Therefore, 
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he  asks  Hulsman  whether  he  will  let  other  parties  have 
the  farm  at  $13,800  and  take  $400  of  the  money,— one- 
half  of  the  increase,— or  whether  he  will  take  the  farm 
at  $13,400  himself,  to  which  Hulsman  replies  he  will 
take  $400  and  let  the  other  parties  have  the  farm.  There 
was  no  answer  to  this  telegram. 

If  we  should  regard  the  inquiry  in  the  first  telegram 
as  a  promise  to  pay  $400,  and  if  we  should  hold  that 
there  was  a  consideration  for  the  promise,  the  undisputed 
fact  would  yet  remain  that  the  promise  was  made  only 
on  the  condition  that  the  other  parties  should  purchase 
the  farm  for  $13,800.  As  the  farm  was  not  sold  to  them 
or  to  any  other  parties  for  $13,800,  Or  any  other  price, 
there  was  in  no  event  any  obligation  to  pay  the  $400. 
If  the  parol  agreement  for  the  sale  of  the  farm  by  Miller 
to  Hulsman  for  $13,000  was  binding  and  enforceable,  it 
was  not  rescinded  by  the  telegrams,  except  on  the  con- 
dition that  the  other  parties  should  purchase  the  farm 
for  $13,800.  After  the  interchange  of  the  telegrams  and 
on  the  failure  of  the  other  parties  to  take  the  farm,  the 
rights  and  obligations  of  Miller  and  Hulsman,  if  any, 
growing  out  of  the  oral  agreement  between  them  in  re- 
lation to  the  sale  of  the  farm  remained  the  same  as  they 
were  before  the  telegrams  were  passed.  Hulsman,  how- 
ever, did  not  insist  on  his  rights,  if  any,  under  the  oral 
agreement  referred  to,  but  he  and  Miller  continued  to 
correspond  for  more  than  three  months  after  the  inter- 
change of  the  telegrams  in  their  efforts  to  agree  upon  the 
sale  of  the  farm  by  Miller  to  him,  but  failed  to  reach  a 
conclusion  that  was  mutually  satisfactory.  Hulsman 
never  intimated  that  he  was  entitled  to  the  $400  men- 
tioned in  the  telegrams  until  after  all  the  negotiations 
between  himself  and  Miller  in  their  efforts  to  agree  upon 
the  terms  and  conditions  for  the  sale  of  the  farm  had 
failed. 
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Judgment  reversed,  with  instructions  to  sustaia  ap* 
pellants'  motion  for  a  new  trial. 
Fned  April  12, 1895. 


No.  1,228. 

Hadlky  v.  Hobbs. 

^^^MUBBXB. — Defect  of  Pari%eB,—li  the  complaint  discloee  a  defect  of 
parties  plaintiff,  it  is  insufficient  on  demurrer  for  such  reaaoii. 

From  the  Tipton  Circuit  Court. 

/.  M.  Fippen  and  J.  M.  Purvis,  for  appellant. 

J.  A.  Swoveland  and  J.  F.  Pyke,  for  appellee. 

Reinhabd,  J. — ^The  appellant  sued  the  appellee  to  re- 
cover damages  for  an  alleged  breach  of  a  contract.  The 
court  sustained  a  demurrer  to  the  amended  complaint, 
and  this  ruling  is  the  only  error  assigned. 

It  is  averred  in  the  complaint  that  the  appellee  sold  to 
the  appellant  sixty  acres  of  land  in  Tipton  county  for  a 
certain  money  consideration,  and  as  a  further  consider- 
ation of  said  trade  appellee  was  to  complete  a  certain 
ditch  or  drain  on  said  land  within  a  year  from  the  date 
of  said  purchase,  which  he  had  failed  to  do.  It  is  also 
averred  that  the  land  was  wet  and  swampy  and  unfit  for 
cultivation  or  pasture  without  said  drainage;  that  said 
land  was  in  its  natural  state,  not  in  cultivation,  and  was 
necessary  to  be  cleared  and  drained  before  it  became 
profitable  for  any  purpose;  that  appellant  proceeded  in 
good  faith  to  clear  and  fence  said  land  at  an  expense  of 
$800,  and  appellee  failed  and  refused  to  perform  his  part 
of  said  contract  in  that  he  failed  to  complete  said  ditch 
within  the  year  1888,  or  at  any  time,  by  reason  whereof 
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appellant  lost  all  his  labor  in  clearing  and  fencing  the 
land  and  the  crops  or  rent  of  the  same,  etc. 

The  complaint  shows  further  that  the  conveyance  of 
the  land  was  made  by  the  appellee  and  wife  to  the  ap- 
pellant and  his  wife,  Nancy  Hadley,  jointly,  thus  dis- 
closing that  said  Nancy  Hadleiy  was  jointly  interested 
with  her  husband,  the  appellant,  in  the  ownership  as 
well  as  in  the  payment  of  the  unpaid  purchase-money, 
and  consequently  also  in  the  result  of  this  litigation. 

One  of  the  grounds  of  demurrer  was  a  defect  of  parties 
plaintiff.  The  appellant's  wife,  Nancy  Hadley,  was  not 
a  party  to  the  action. 

It  is  settled  by  the  decisions  that  if  a  defect  of  parties 
appears  on  the  face  of  the  complaint,  the  objection  by  de- 
murrer for  such  cause  is  well  taken.  ThomoB  v.  Wood, 
61  Ind.  132;  Talmage  v.  Bierhause,  103  Ind.  270;  Bar- 
neU  V.  Leonard,  66  Ind.  422. 

It  is  a  statutory  provision  that  all  persons  having  an 
interest  in  the  subject  of  the  action  must  be  joined  as 
plaintiffs.  B.  S.  1894, section  263( B.  S.  1881,  section  262  ) . 

If  the  consent  of  a  party  who  should  be  a  coplaintifiF 
can  not  be  obtained  to  join  as  plaintiff,  such  party  may 
be  made  a  defendant.  R.  S.  1894,  section  270  (R.  S. 
1881,  section  269). 

The  appellant's  wife  being  jointly  interested  in  the  re- 
sult of  the  litigation  she  should  have  been  joined  as  a 
coplaintiff,  or  upon  her  refusal  to  become  such,  she 
should  have  been  made  a  defendant.  There  being  no 
excuse  shown  for  the  failure  to  comply  with  these  pro- 
visions, the  court  correctly  sustained  the  demurrer  for  a 
defect  of  parties  plaintiff. 

We  need  not  determine  whether  the  complaint  is  de* 
fective  upon  other  grounds  urged. 

Judgment  affirmed. 

Filed  Jan.  15,  lfi05 ;  petition  for  a  rehearing  ovenoled  Apr.  12, 18d5. 
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No.  1,461. 
Town  of  Markle  v.  Hunt  et  al. 

Plxaoino. — Complaint,  Sufficiency  when  Questioned  for  First  Time  on 
Appeal. — Where  a  complaint  is  questioned  for  the  first  time  on  ap- 
peal, if  the  complaint  contain  enough  to  render  judgment  thereon 
a  complete  bar  to  another  action  for  the  same  cause,  it  will  be  suffi- 
cient. 
ExcEFTiOMS. — Essential  to  Qtiestions  on  Appeal,— In  order  to  present 
any  question  on  appeal  respecting  the  rulings  of  the  trial  court,  an 
exception  must  be  saved  to  such  rulings. 
Waiver.— Assignment  of  Error. — Failure  to  Argue. — Failure  to  argue 

an  assignment  of  error  amounts  to  a  waiver  of  the  assignment. 
Fbacticx — Bill  of  Exceptions. — Motion  to  Have  Jury  Returned  for  Fur* 
tker  Deliberations, — ^The  ruling  of  the  trial  court,  in  refusing  to  re. 
quire  the  jury  to  return  to  the  jury  room  and  further  consider  upon 
a  verdict,  can  only  be  questioned  on  appeal  by  bringing  the  motion 
and  the  court's  ruling  thereon  into  a  bill  of  exceptions. 

From  the  Huntington  Circuit  Court. 

B.  M.  Cobb,  for  appellant. 

Z.  T.  Dungan  and  J.  F,  France,  for  appellees. 

Ross,  C.  J. — ^The  appellees  sued  and  recovered  judg- 
ment against  the  appellant  in  the  court  below  upon  a 
written  contract. 

The  suflSciency  of  the  facts  alleged  in  the  complaint  to 
constitute  a  cause  of  action  is  questioned  for  the  first 
time  by  an  assignment  in  this  court. 

We  think  the  complaint,  as  against  a  motion  in  arrest, 
or  an  assignment  in  this  court,  states  a  cause  of  action 
against  appellant.  *'In  such  case,  if  the  complaint  con- 
tain enough  to  render  the  judgment  thereon  a  complete  bar 
to  another  action  for  the  same  cause,*it  will  be  sufficient. ' ' 
Bronnenburg  v.  Rinker,  2  Ind.  App.  391. 

One  of  the  errors  assigned  by  appellant  for  a  reversal 
of  th6  judgment  of  the  court  below  is:     '*That  the  court 
erred  in  rendering  judgment  on  the  facts  found  by  the 
jury  in  favor  of  the  appellees." 
Vol.  12—23 
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No  question  is  saved  in  the  record  upon  which  to  pred- 
icate this  specification  of  error.  In  order  to  present 
any  question  on  appeal  respecting  the  rulings  of  the  trial 
court,  an  exception  must  be  saved  to  such  rulings.  The 
appellant  saved  no  exceptions  to  the  court's  ruling  in 
rendering  judgment  in  favor  of  appellees  on  the  verdict. 

Another  specification  of  error  is:  '*That  the  court 
erred  in  overruling  appellant's  motion  fore  new  trial." 

But  one  of  the  reasons  embraced  in  this  motion  is  a 
proper  cause  upon  which  to  base  such  a  motion,  namely: 
''The  special  finding  of  facts  by  the  jury  is  contrary  to 
the  law/' 

The  questions  which  may  be  presented  for  review  by 
this  reason  in  the  motion  have  not  been  argued,  hence 
they  are  waived. 

To  save  any  question  upon  a  refusal  of  the  trial  court 
to  require  the  jury  to  return  to  their  jury-room  and  fur- 
ther consider  upon  a  verdict,  and  find  all  of  the  facts 
proven,  it  must  be  brought  into  the  record  by  bill  of 
exceptions,  setting  forth  the  motion  and  the  court's  rul- 
ing thereon. 

We  have  examined  all  of  the  questions  properly  pre- 
sented under  appellant's  assignment  of  errors,  and  find 
no  ruling  of  the  court  for  which  the  judgment  should  be 
reversed. 

The  appellees  have  assigned  cross-errors  asking  a  re- 
versal of  the  judgment  of  the  court  below  upon  the  court's 
ruling  in  sustaining  appellant's  motion  to  modify  the 
judgment. 

The  question  presented  by  appellees'  specification  of 
error  was  decided  adversely  to  appellees  in  the  appeal 
taken  by  them  from  this  judgment.  See  Hunt  v.  Town 
of  Markle,  12  Ind.  App.  335. 

Judgment  affirmed. 

FUed  April  12,  1895. 
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No.  1,822. 

Clbab  Greek  Township  v.  Rittger. 

Appeal,— Necessary  Parties. — Dismissal. — Whenever  the  judgment  of 
the  appellate  tribunal  would  affect  all  the  parties  to  the  judgment 
appealed  from,  they  must  all  be  parties  to  the  appeal,  and  a  sab- 
mission  of  the  cause  by  agreement  or  by  joinder  in  error  will  not 
waive  the  necessity  for  all  parties  being  before  the  court.  But 
where  the  judgment  on  appeal  would  not  affect  a  party  he  need  not 
be  made  a  party  on  appeal. 

Flkadinq. — Complaint  for  Damages  to  Land  for  Qravel  Taken  by  Road 
Supervisor, — Where  a  road  supervisor  has  taken  gravel  for  the  re- 
pair of  a  highway,  and  the  damages  to  the  land-owner  have  been 
fixed,  the  land-owner  need  allege  and  prove  nothing  more  than  that 
such  damages  have  not  been  paid. 

Assignment  of  Erbob. — When  too  Indefinite. — An  assignment  of  error 
that  "The  court  erred  in  sustaining  appellee's  demurrer  to  the  reply 
to  the  first  paragraph  of  appellant's  answer  as  to  the  answer  to 
which  it  was  carried  back,"  is  not  sufficiently  definite. 

From  the  Huntington  Circuit  Court. 
H.  B.  SayleVy  S,  M,  Saylevy  J.  M.  Sayler  and  R.  A. 
Kaufman,  for  appellant. 
B.  M.  Cobb  and  G.  W.  Watkins,  for  appellee. 

Ross,  C.  J. — ^The  appellee  brought  this  action  against 
the  appellant  to  recover  the  sum  of  sixty  dollars,  which 
he  alleged  had  been  assessed  in  his  favor  under  sec- 
tion 6830,  R.  S.  1894  (section  1558,  E.  S.),  for  gravel 
needed  by  the  supervisor  and  to  be  used  in  the  repair  of 
the  highways  of  said  township. 

Pending  the  formation  of  the  issues  on  the  complaint, 
one  Aseal  Brookover  was,  at  his  own  request,  made  a 
party  defendant. 

The  appellee  now  insists  that  the  appeal  be  dismissed 
for  the  reason  that  said  Aseal  Brookover  is  not  a  party 
to  this  appeal.  The  judgment  appealed  from  was  in 
favoi  of  appellee  and  against  the  appellant  for  the  sum 
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of  sixty-five  dollars,  and,  also,  against  appellant  and 
Brookover  for  costs. 

It  is  a  well  settled  rule  in  this  State  that  all  the 
parties  affected  hy  the  judgment  appealed  from  must  be 
made  parties  to  the  appeal,  otherwise  the  appeal  will 
be  dismissed.  Cooper  v.  Peterson,  7  Ind.  App.  411,  and 
cases  cited;  Bozeman  v.  Gale,  139  Ind.  187. 

In  the  case  of  Qourley  v.  Embree,  137  Ind.  82,  the 
Supreme  Court,  in  speaking  of  what  it  is  necessary  for 
appellant  to  do,  says:  '*The  assignment  of  errors  con- 
stitutes the  appellant's  complaint  in  the  Supreme  Court, 
and  by  it  he  must  bring  the  proper  parties  before  the 
court,  and  properly  set  forth  the  causes  upon  which  he 
relies  for  relief.  A  failure  to  do  any  of  these  things  is 
fatal  to  his  standing  in  court.  He  can  not  have  a  law- 
suit by  himself,  nor  can  he  select  fron^  the  parties  to  the 
final  judgment  such  as  he  chooses  to  name,  and  omit 
the  others.  He  must  name  all  who  are  affected  by  the 
judgment  appealed  from.  If  he  has  not  done  so,  the 
assignment  of  error  will  be  held  unavailing  whenever 
the  defect  is  brought  to  the  notice  of  the  court.  Elliott 
App.  Proced.,  section  401  [R.  S.  1894,  section  2541]; 
Branden  v.  Leibenguth,  126  Ind.  336." 

In  a  number  of  cases  it  has  been  held  that  a  motion 
to  dismiss  for  defect  of  parties,  when  not  made  until  af- 
ter the  cause  had  been  submitted  to  the  appellate  tri- 
bunal by  agreement,  or  the  appellee  had  made  a  joinder 
in  error,  it  came  too  late  and  would  be  overruled.  First 
National  Bank,  etc.,  v.  Essex,  84  Ind.  144;  Burk  v,  Simon- 
son,  104  Ind.  173. 

In  the  case  of  Cooper  v.  Peterson,  supra,  this  court 
said:  "Until  all  the  necessary  parties  have  in  some 
manner  been  brought  before  the  appellate  court,  the  ap- 
peal is  not  perfected  and  the  court  has  no  jurisdiction." 

Hence,  we  add:  Whenever  the  judgment  of  the  appel- 
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late  tribunal  would  affect  all  parties  to  the  judgment 
appealed  from,  they  must  all  be  paities  to  the  appeal, 
and  a  submission  of  the  cause  by  agreement  or  by  join- 
der  in  error  will  not  waive  the  necessity  for  all  parties 
being  before  the  court.  Garside,  Exr.^  Y.Wolf,  135  Ind. 
42. 

In  this  case  an  aflSrmance  or  reversal  of  th^  judg- 
ment rendered  in  favor  of  appellee  against  appellant 
would  not  affect  the  party  Brookover,  for  the  judgment 
against  him  was  on  his  cross-complaint  that  he  take 
nothing  thereby  and  that  appellee  recover  costs  against 
bim  thereon. 

The  first  and  second  specifications  of  error  in  the  as- 
signment of  errors  calls  in  question  the  sufficiency  of 
the  facts  alleged  to  constitute  a  cause  of  action. 

The  material  objection  urged  to  the  complaint  is  that 
it  fails  to  allege  that  there  was  a  necessity  for  the  taking 
by  the  trustee  of  appellee's  property. 

Admitting,  as  counsel  contend,  that  a  supervisor  has 
no  right  to  enter  upon  and  condemn  land,  or  to  take 
timber  or  gravel  therefrom,  except  there  be  a  necessity 
therefor,  we  see  no  reason  why  the  party  whose  property 
has  been  taken,  when  he  brings  an  action  to  recover  the 
damages  assessed  him  for  the  property  taken,  should  be 
compelled  to  show  the  necessity  for  the  taking.  The 
necessity  for  the  taking  may  have  been  a  question  proper 
to  be  considered  had  appellee  resisted  the  taking,  but  the 
law  does  not  impose  upon  him,  after  his  property  has 
been  taken  and  damages  assessed  him  therefor,  in  order 
to  recover  such  damages,  to  show  that  there  was  a  ne- 
cessity for  the  taking.  When  his  property  has  been 
taken,  and  his  damages  have  been  assessed,  he  is  en- 
titled to  have  them  paid,  and  if  not  paid,  he  can  sue  and 
recover  them. 

The  property  having  been   taken   and   the  damages 
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fixed,  be  need  allege  and  prove  nothing  more  except  that 
such  damages  have  not  been  paid. 

The  only  other  specification  of  error  argued  by  counsel 
is  the  fifth,  namely:  ''The  court  erred  in  sustaining  ap- 
pellee's demurrer  to  the  reply  to  the  first  paragraph  of 
appellant's  answer  as  to  the  answer  to  which  it  was  car- 
ried back." 

This  specification  of  error  is  not  sufficiently  definite. 
Elliott  App.  Proced.,  sections  299-309,  and  cases  cited. 

The  record  discloses  that  appellee's  demurrer  to  the 
original  or  first  paragraph  of  answer  was  sustained. 
Upon  that  ruling  appellant  founds  the  third  specification 
of  error  assigned.  This  specification  is  not  argued, 
hence  is  waived. 

Subsequent  to  the  ruling  on  the  demurrer  to  this  par- 
agraph of  the  answer,  the  appellant  obtained  leave  to  and 
filed  an  additional  paragraph  of  answer.  This  para- 
graph, therefore,  was  the  second  paragraph  of  appellant's 
answer,  as  to  which  no  rulings  are  questioned  by  the  as- 
signment of  errors. 

We  fail  to  find  any  error  for  which  the  judgment  of 
the  court  below  should  be  reversed. 

Judgment  affirmed. 

Davis,  J.,  and  Qavin,  J.,  absent. 

FUed  March  13, 1895. 
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No.  1,535. 
Smith  v.  Stump,  by  Next  Friend. 

Appillatb  Coubt  Practicb. — Sufficiency  of  Evidence, — Rules  as  to  Ap' 
peUate  Court,  as  to  Trial  Court, — After  the  trial  court  has  approved 
a  yerdict,  all  presQmptions  are  in  its  favor  in  the  appellate  tribunal, 
and  it  will  not  interfere  unless  there  is  an  absolute  want  of  evidence 
fairly  sustaining  a  material  and  essential  fact  in  issue,  or  unless  it 
clearly  appears  that  substantial  justice  has  not  been  done.  The  trial 
court  is  not  bound  by  such  presumptions,  but  is  on  equal  terms  with 
the  jury. 

BacoBD. — Appeal, — Affidavits  in  Support  of  Motion  for  New  Trial, — How 
Made  Part  of, — Affidavits  filed  in  support  of  a  motion  for  a  new  trial 
and  copied  into  the  transcript  by  the  clerk,  no  effort  having  been  made 
to  bring  them  into  the  record  by  order  of  court  or  bill  of  exceptions, 
are  not  properly  in  the  record. 

Malpracticb. — Evidence, — Charcuster  of  Physician  and  Surgeon. — In  an 
action  against  a  physician  for  malpractice,  evidence  of  good  char- 
acter as  a  physician  and  surgeon,  in  1893,  was  not  admissible  to  rebut 
a  charge  of  negligence  in  1886. 

From  the  Huntington  Circuit  Court. 

M.  H.  Kidd,  N,  G.  Hunter,  W.  G.  Sayre,  H.  B.  Sayler 
and  J.  M,  Sayler,  for  appellant. 

H.  C.  Pettit,  J.  B.  Kenner  and  U.  S.  Leah,  for  appel- 
lee. 

Gavin,  J. — ^The  appellee  recovered  judgment  for  dam- 
ages for  malpractice  in  setting  and  treating  a  broken 
arm,  whereby  the  power  of  pronation  and  supination  was 
impaired. 

Appellant  here  asserts  that  his  motion,  for  a  new  trial 
should  have  been  sustained.  It  is  earnestly  argued  that 
the  evidence  is  insufficient  to  support  the  verdict  for  ap- 
pellee. 

Appellant  certainly  did  not  undertake  absolutely  to 
cure  appellee,  but  he  was  bound,  as  his  attending  phy- 
sician and  surgeon,  to  possess  and  exercise  the  average 
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degree  of  skill  and  care  possessed  and  exercised  by  mem- 
bers of  his  profession  practicing  in  such  localities.  Beck- 
nell  V.  Hosier,  10  Ind.  App.  5;  Kelaey  v.  Hay,  84  Ind. 
189;  Gramm  v.  Boener,  56  Ind.  497. 

It  is  true  that  the  physicians  testified  in  answer  to  the 
hypothetical  case  put  by  appellant's  counsel  that  appel- 
lant was  in  the  exercise  of  proper  skill  and  care  in  his 
treatment  of  the  child,  but  there  is  the  widest  possible 
want  of  harmony  between  the  evidence  of  appellant  and 
of  appellee  as  to  the  existence  or  nonexistence  of  the 
facts  upon  which  that  question  was  based.  This  con- 
flict in  the  evidence,  it  was,  so  far  as  this  court  is  con- 
cerned, for  the  jury  to  determine.  Colton  v.  Lewis,  8  Ind. 
App.  40. 

While  the  evidence  would  seem  to  us  to  preponderate 
quite  largely  in  favor  of  the  appellant,  there  is  no  such 
absolute  want  of  evidence  fairly  sustaining  any  material 
and  essential  fact  as  would  permit  us,  under  well  es- 
tablished rules  to  overthrow  the  verdict.  Kelley  v. 
Kelley,  8  Ind.  App.  606;  Haines  v.  Porch,  9  Ind.  App. 
413. 

There  has  always  been  recognized  a  broad  distinction 
between  the  points  of  view  from  which  the  trial  court 
and  the  appellate  tribunal  regard  the  determination  of 
the  jury  on  controverted  questions  of  fact.  By  its  de- 
termination of  such  questions,  the  Appellate  Court  is 
bound,  but  not  so  with  the  trial  court,  which  has  equal 
opportunities  to  see  the  witnesses  face  to  face;  judge  as 
to  their  looks,  action,  manner  of  testifying,  and  all  the 
numerous  indicia  of  truth  or  falsehood  which  appear  to 
those  participating  in  the  active  trial  of  a  cause.  Not- 
withstanding the  fact  that  the  difference  between  the 
functions  of  the  trial  and  appellate  courts  has  been  fre- 
quently declared,  it  would  sometimes  seem  to  be  over- 
looked, and,  in  the  language  of  the  Supreme  Court,  we 
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fear  that  the  circuit  court  oftentimes  follows  the  rule 
which  governs  the  Supreme  and  Appellate  Courts  instead 
of  that  which  should  control  the  action  of  the  circuit 
court. 

In  the  circuit  courts  it  should  clearly  appear  that  sub- 
stantial justice  has  been  done  by  the  verdict,  or  a  new 
trial  ought  to  be  granted.  Christy  v.  Holmes ,  57  Ind. 
314;  Glover  v.  Stevenson,  126  Ind.  532. 

After  the  circuit  court  has  approved  the  verdict  of  the 
jury,  all  presumptions  are*  in  its  favor  in  this  court,  and 
we  are  not  permitted  to  interfere  unless  it  clearly  appears 
that  substantial  justice  has  not  been  done. 

We  can  not  adjudge  the  damages  excessive  in  cases  of 
this  character  unless  the  amount  be  so  large  as  to  lead  to 
the  conclusion  that  the  jury  was  controlled  in  its  estimate 
by  prejudice,  partiality  or  corruption.  Kelley  v.  Kelley, 
supra. 

Two  of  the  grounds  on  which  a  new  trial  was  sought 
were  misconduct  of  the  jury  and  newly-discovered  evi- 
dence. Affidavits  in  support  of  these  causes  were  filed 
with  the  motion,  and  have  been  copied  into  the  tran- 
script by  the  clerk.  There  has  been  no  effort  to  bring 
them  into  the  record,  either  by  bill  of  exceptions  or  or- 
der of  court.  Counsel  for  appellee  contend  that  the  af- 
fidavits are  not  thus  properly  made  a  part  of  the  record. 
This  position  the  authorities  require  us  to  uphold.  Hel- 
tonvUhy  etc.,  Co,  v.  Fields,  138  Ind.  58;  Townsend  v. 
State,  132  Ind.  315;  Wood  v.  Crane,  75  Ind.  207;  El- 
liott's App.  Proced.,  section  817. 

Appellant  offered  to  prove  his  good  character  as  a 
physician  and  surgeon  in  1893,  to  rebut,  in  some  degree, 
the  charge  of  negligence  in  1886,  when  the  appellee's 
arm  was  broken.  The  court  did  not  err  in  refusing  this 
evidence. 
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We  have  considered  all  questions  presented  by  ooun- 
sel,  and  can  find  no  sufficient  cause  for  reversal. 
Judgment  affirmed. 
FUed  April  11, 1895. 


No.  1,631. 
Lay  v.  The  State. 


Obbtainty.— To  a  Common  Intent.— IndictmefU,~~Certainty  to  a  com- 
raon  intent  is  all  that  is  reqaired  of  an  indictment.  For  degrees  of 
certainty  and  their  application,  see  opinion. 

Cbiminal  Law. — Indictment. — Cemetery,  Removing  Part  of  Inclosure. — 
An  indictment  charging  that  the  defendant  aniawf ally,  willfally  and 
mischievously  removed  certain  portions  of  a  fence  surrounding  a 
''cemetery  and  burial  place  for  the  human  dead,"  and,  in  another 
count,  that  said  defendant,  in  the  same  manner,  removed  two  gates 
from  a  certain  structure  surrounding  a  ''cemetery  and  burial  place 
for  the  human  dead,''  is  sufficient  without  the  averment  that  the 
cemetery  or  burial  ground  from  which  they  are  alleged  to  have  been 
taken  was  either  a  "public"  or  "private"  one. 

Same. — Indictment. — Cemetery. — Averment  of  Dedication. — Nor,  in  such 
indictment,  was  it  necessary  to  charge  that  the  cemetery  from  which 
the  gates  were  alleged  to  have  been  removed,  had  been  dedicated  or 
set  apart  in  some  manner  provided  by  law,  either  to  public  or  pri- 
vate use. 

Same. — Indictment. — Reasonable  Intendment. — Cemetery. — By  reason- 
able intendment  (which  is  given  to  indictments),  the  words  "ceme- 
tery" and  "burial  place"  include  both  public  and  private  cemeteries 
and  burial  places. 

Same. — Indictment. — Statute  Substantially  Followed. — Where  a  crime 
is  purely  statutory,  if  the  language  be  substantially  followed  by  the 
indictment,  and  the  terms  employed  are  equivalent  in  meaning  with 
those  used  in  the  statute,  it  is  sufficient. 

Same. — Cemeteries. — Statute  Construed. — In  the  statute  making  certain 
acts  in  relation  to  cemeteries  criminal,  the  words  "public  or  pri- 
vate" were  used  not  for  the  purpose  of  restricting,  qualifying  or  de- 
fining the  kinds  of  cemeteries  which  should  alone  be  embraced  in 
the  statute,  but  for  the  purpose  of  including  within  the  act  all  kinds 
of  cemeteries  or  burial  places,  without  regard  to  the  fact  that  they 
may  be  public  or  private. 


NOVEMBER  TERM,  1894.  863 

Lay  V.  The  State. 

Sams. — Accessory  Before  the  FacU — Misdemeanor. — One  who  would  be 
an  accesBory  before  the  fact  if  the  offense  were  a  felony,  will  be  a 
principal  if  the  offense  be  a  misdemeanor,  provided  what  he  does  is 
of  sufficient  magnitude  to  be  noticed  by  the  law. 

Sams. — Criminal  IntenL—Th&t  the  act  was  done  with  a  criminal  in- 
tent, see  opinion. 

From  the  Randolph  Circuit  Court. 

N.  W.  Ferguson,  J.  W.  Thompson  and  J.  Canaday,  for 
appellant. 

W.  A.  Ketchamy  Attorney-General,  J.  B.  Ross,  Prose- 
cuting Attorney,  8.  H.  Spooner  and  M.  Moorea,  for 
State. 

Reinhard,  J. — ^The  appellant  was  tried  and  convicted 
in  the  court  below  on  a  charge  of  removing  a  double  gate 
from  a  certain  fence  around  a  cemetery. 

The  assignment  of  errors  is  that  the  indictment  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  appellant  or  charge  or  state  a  public  offense 
or  crime  against  him,  and  that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial. 

The  indictment  is  in  two  counts.  In  the  first  count, 
after  the  caption  and  introductory  portion,  it  is  averred 
that  the  appellant  did  ''unlawfully,  willfully,  mischiev- 
ously and  maliciously  remove  certain  parts  and  portions 
of  a  certain  fence,  structure  and  work  that  was  then  and 
there  around  a  certain  cemetery  and  burial  place  for  the 
human  dead,  then  and  there  situate,  by.  then  and  there 
unlawfully,  willfully,  mischievously  and  maliciously 
taking  off  from,  and  removing  from,  said  fence,  struct- 
ure and  work  two  gates." 

The  charging  part  of  the  second  count  is  that  the  ap- 
pellant did  ''unlawfully,  willfully,  maliciously  and  mis- 
chievously remove  two  certain  gates  from  the  certain 
structure  and  work  which  then  and  there  surrounded 
a  certain  cemetery  and  burial  place  for  the  human  dead, 
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every  proposition  which^  by  reasonable  intendment,  t.  e., 
according  to  the  common  use  of  language,  is  impliedly 
included  in  the  pleading,  though  not  expressed.  1 
Stephen  Hist.  Grim.  Law  Eng.,  p.  281;  1  Bish.  Grim. 
Proced.,  section  323,  et  seq. 

At  a  comparatively  early  period  of  our  judicial  history, 
under  the  present  code,  it  was  decided  by  the  Supreme 
Gourt  that  certainty  to  a  common  intent  is  all  that  is  re- 
quired in  criminal  pleadings  in  this  State,  and  that  an 
indictment  or  information  need  not  be  more  certain  than 
a  civil  pleading.  Whitneyy.  State,  10  Ind.  40^;  MeCool 
V.  State,  23  Ind.  127. 

And  this  holding  has  been  approved  as  late  as  the  case 
of  O'Brien  v.  State,  125  Ind.  38,  where  it  is  stated  that 
^'reasonable  certainty'*  is  all  that  is  required  under  the 
code.  R.  S.  1894,  sections  1824,  1825  (R.  S.  1881,  sec- 
tions 1755,  1756). 

Applying  the  rule,  therefore,  that  certainty  to  a  com- 
mon intent  is  all  that  is  required  of  an  indictment,  and 
that,  therefore,  the  court  will  presume  in  favor  of  the 
indictment  not  only  everything  expressly  charged,  but 
also  every  proposition  which  is  by  reasonable  intendment 
included  in  the  language  employed,  it  is  our  opinion  that 
the  indictment  is  sufficient  without  theaverment  that  the 
cemetery  or  burial  ground  from  which  it  is  charged  the 
gates  were  taken  by  the  appellant  was  either  a  public  or 
a  private  one. 

We  know  judicially  that  a  cemetery  or  burial  ground 
or  place  is  a  piece  of  ground  set  apart  for  the  interment 
of  the  dead,  and  so  it  is  expressly  charged  in  the  indict- 
ment before  us.  We  also  know  that  a  cemetery  or  burial 
ground  may  be  either  a  public  or  private  one.  The 
former  class  is  used  by  the  general  community  or  neigh- 
borhood or  church,  while  the  latter  is  used  only  by  a 
family  or  a  small  portion  of  a  community.     So  far  as  we 
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ar^   ^idvised,  there  are  no  other  kinds  of  cemeteries  but 

piil>lic  and  private  ones,  when  taken  in  the  sense  in 

wti.i<3h  they  are  established  by  the  laws  of  the  State.     By 

re^L^onable  implication,  therefore,  the  words  ''cemetery" 

acL<i      ''burial  place''  include  both  public  and   private 

cei3ci.«teries  and  burial  places,  and  the  charge  that  appel- 

la-xi-fc.    took  off  and  removed  certain  gates  from  the  fence  or 

ei:i.<^losure  of  a  cemetery,  reasonably  implies  that  he  took 

ackd    removed  such  gates  either  from  a  public  or  a  private 

caxrxetery.     The  indictment  is,  therefore,  sujfficiently  cer- 

Utixn.    without  the  use  of  the  word  "public"  or  "private.'' 

Iti  is  true  that,  ordinarily,  when  an  offense  is  purely 

tix^    creature  of  a  statute,  the  words  defining  it  in  the 

8t«-tvite  should  also  be  employed  in  the  indictment.    But 

'^l^^nthe  language  of  the  statute  is  substantially  followed 

^^^ci    the  terms  employed  are  certainly  of  equivalent  mean- 

^^S"    ^with  those  used  in  the  statute,  it  is  sufficient.     State 

y-     Jiztiller,  98  Ind.  70;  Nichols  v.  State,  127  Ind.  406. 

I:t    the  words  "public  or  private"  were  used  in  the 
st^-fimate  defining  the  offense,  as  words  of  restriction,  limi- 
^^<:>n,  qualification  or  even  definition  of  the  classes  of 
^    ""^^^^c^  ^teries  intended  to  be  included  in  the  statute,  there 
^^^^^Id  be  sufficient  ground  for   sustaining   the   appel- 
^^i^t's  contention  in   this  respect,  under  the  rule  that 
^^Tiatever  is  not  included  is  necessarily  and  by  impli- 
cation excluded.     Thus  if  it  be  made  unlawful  by  stat- 
ute to  obstruct  a  public  highway,  it  is  not,  also,  un- 
lawful to  obstruct  a  private  highway,  and  hence  it  would 
be  necessary  to  characterize  the  highway  in  an  indict- 
ment as  being  public.     But  the  words  "public  or  pri- 
vate," as  used  in  the  statute  under  consideration,  were 
manifestly  intended  not  as  restricting,  qualifying  or  de- 
fining the  kinds  of  cemeteries  which  alone  should  be 
embraced  in  the  statute,  but,  as  it  seems  to  us,  for  the 
very  opposite  purpose  of  including  within  the  scope  of 
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the  act  all  kinds  of  cemeteries  or  burial  places,  without 
regard  to  the  fact  that  they  may  be  either  public  or  pri- 
vate. Had  these  words  been  omitted  from  the  statute, 
and  had  the  words  cemetery  and  burial  place  been  used 
without  these  adjectives,  it  might  have  been  contended 
that  only  public  cemeteries  or  burial  grounds  were  in- 
tended to  be  protected  by  the  act. 

The  intention  of  the  Legislature  doubtless  was  by  the 
use  of  these  words  to  make  it  absolutely  certain  that  all 
classes  of  cemeteries  and  burial  grounds,  whether  public 
or  private,  were  included  in  the  scope  of  the  law.  If  we 
are  correct  in  this  view,  then  it  can  make  no  possible 
difference  whether  the  act  charged  was  done  in  a  public 
or  a  private  cemetery  or  burial  ground,  as  the  offense 
and  punishment  are  precisely  the  same.  It  is  not  easy 
to  see,  therefore,  how  the  appellant  could  possibly  have 
been  harmed  by  the  omiq3ion  of  the  word  *'public"  or 
* 'private"  before  the  word  cemetery  in  the  indictment. 

Moreover,  it  should  be  borne  in  mind  that  the  objec- 
tion to  the  indictment  was  not  taken  by  motion  to  quash 
or  even  by  motion  in  arrest  of  judgment  but  by  the  as- 
signment of  errors  alone.  A  criminal  as  well  as  a  civil 
pleading  which  might  have  been  obnoxious  to  a  demur- 
rer or  motion  to  quash  may  be  so  aided  by  the  verdict 
as  to  render  it  sufficient  on  a  motion  in  arrest  or  on  as- 
signment of  errors.  NichoU  v.  States  supra;  Trout  v. 
State,  107  Ind.  578;  Peters  v.  Banta,  120  Ind.  416;  fia- 
ker  V.  State,  134  Ind.  657. 

It  is  next  insisted  that  the  indictment  is  insufficient 
for  failing  to  charge  that  the  cemetery  from  which  the 
gates  are  charged  to  have  been  removed  had  been  dedi- 
cated or  set  apart  in  some  mode  provided  by  the  laws  of 
the  State,  either  to  public  or  private  use.  In  support  of 
the  proposition  that  this  was  necessary,  appellant's 
counsel  rely  upon  the  case  of  Winters  v.  State,  9  Ind.  172. 
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We  have  examined  that  case,  and  do  not  think  it  is  of 
controlling  force  here.  In  the  case  referred  to,  the  de- 
fendant was  indicted  for  desecrating  a  cemetery  under  R. 
S.  1852,  section  71.  There  was  there  no  question  as  to  the 
sufiBciency  of  the  indictment.  The  evidence  disclosed  that 
the  offense  charged  consisted  of  removing  the  inclosures 
from  certain  graves,  plowing  over  them,  and  cultivating 
the  land  where  they  were  situated.  The  farm  upon  which 
these  graves  were  located  was  the  property  of  the  de- 
fendant, and  the  bodies  buried  in  the  graves  were  those 
of  a  former  owner  and  members  of  his  family.  It  was 
not  proved  that  there  was  any  reservation  of  the  ground, 
where  the  graves  were  situated,  in  the  conveyance  by 
which  the  defendant  held  the  farm.  The  statute  did 
not,  as  does  the  present  one,  embrace  both  public  and 
private  cemeteries.  It  simply  used  the  words  cemeteries. 
Under  these  circumstances,  it  was  held  that  the  defend- 
ant was  not  guilty  of  violating  the  statute  upon  which 
the  indictment  was  founded  for  the  reason  that  the  Legis- 
lature did  not  intend  that  such  statute  should  apply  to 
burial  places  other  than  those  dedicated  in  the  mode 
pointed  out  by  the  statute.  The  case  cited  does  not  re- 
quire us  to  hold  the  indictment  bad. 

The  last  assignment  of  errors  involves  the  suflSciency 
of  the  evidence  to  support  the  verdict.  It  is  insisted 
that  under  the  authority  of  Winters  v.  StatCf  supra,  it  was 
necessary  to  prove  that  the  cemetery  had  been  set  apart 
in  some  manner  prescribed  by  law  for  that  purpose. 
We  do  not  regard  the  case  in  that  light.  As  before  stated 
the  statute  on  which  the  prosecution  was  there  based 
was  entirely  different  from  the  one  upon  which  this  in- 
dictment is  predicated.  That  statute  did  not,  like  the 
present  one,  in  terms  apply  to  private  cemeteries.  Be- 
VoL.  12—24 
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sides,  it  may  be  possible,  if  the  circumstances  of  the 
present  case  were  like  those  in  the  case  cited,  the  appel- 
lant would  be  entitled  to  an  acquittal,  even  under  the 
present  law^  but  as  to  that  it  is  not  necessary  to  decide. 
But  in  the  case  at  bar  the  proof  clearly  showed  that  for 
a  number  of  years  this  ground  had  been  set  apart, 
though  not  in  the  statutory  mode,  and  used  as  a  public 
cemetery.  Dedication  of  a  cemetery,  like  dedication  of 
a  public  street  or  highway,  may  be  established  by  user. 
Redwood  Cemetery  Association  v.  Bandy,  93  Ind.  246.  In 
that  case  it  was  said  by  the  court,  in  the  course  of  the 
opinion : 

''It  is  true  that  lands  may  be  dedicated  to  such  a  use 
as  that  mentioned  in  the  complaint,  and  it  is  not  neces- 
sary therefore  that  any  conveyance  be  made,  or  that 
there  be  any  person  capable  of  taking  a  conveyance 
otherwise  than  in  trust,  but  the  dedication  may  arise  out 
of  the  conduct  of  the  owner  and  the  acts  of  those  who 
rely  thereon,  so  that,  while  the  title  remains  in  the  dedi- 
cator, he  will  be  estopped  to  interfere  with  the  use  which 
he  has  occasioned,"  citing  Beaiiy  v.  Kurtz,  2  Pet.  566; 
Hunter  v.  Trustees  of  Sandy  Hilly  6  Hill,  407. 

We  do  not  think  the  present  statute  was  intended  to 
protect  only  such  cemeteries  as  had  been  dedicated  in 
the  formal  statutory  mode. 

It  was  disclosed  by  the  evidence  that  the  appellant  did 
not  personally  remove  the  gates  from  the  cemetery  in- 
closure,  but  that  he  procured  the  same  to  be  done  by  one 
Harvey  Rock.  It  is  suggested,  rather  than  contended, 
on  behalf  of  appellant,  that  a  person  can  not  be  crimi- 
nally liable  who  merely  directs  the  commission  of  a  mis- 
demeanor. We  think  the  law  is  otherwise.  While  it  is 
doubtless  true  that  in  misdemeanors  there  can  be  no  ac- 
cessories, either  before  or  after  the  fact,  yet  those  who 
are  guilty  at  all  are  all  guilty  as  principals,  and  one  who 
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would  be  an  accessory  before  the  fact  if  the  offense  were 
a  felony,  will  be  a  principal  if  the  offense  be  a  misde* 
meanor,  provided  what  he  does  is  of  sufficient  magni- 
tude to  be  noticed  by  the  law.  Stratton  v.  State,  45  Ind. 
468;  1  Bish.  Grim.  L.,  section  685. 

It  is  finally  contended  that  the  evidence  fails  to  show 
that  the  act  charged  was  done  with  an  unlawful  intent, 
or  "willfully  and  maliciously,"  as  charged. 

The  theory  of  the  appellant  was  that  he  caused  these 
gates  to  be  removed  for  the  purpose  of  painting  them 
and  otherwise  repairing  and  replacing  them,  and  that 
he  did  this  in  pursuance  of  same  authority  previously 
given  him  by  the  board  of  trustees  of  the  town  of  Ridge- 
ville,  in  connection  with  one  William  McCurdy,  to  look 
after  and  oversee  the  cemetery.  There  was  evidence 
tending  to  prove  this  theory. 

On  the  other  hand,  the  theory  of  the  State  was  that 
the  appellant  removed  the  gates,  or  had  them  removed, 
with  the  intent  to  appropriate  them  to  his  own  use;  that 
he  had  paid  for  them  when  they  were  placed  upon  the 
fence  with  the  expectation  of  having  made  up  to  him  in 
the  way  of  donations  most  or  all  of  his  outlay  for  them, 
and  failing  in  this,  he  determined  to  remove  the  gates 
and  keep  them  himself.  The  jury  was  not  without  evi- 
dence from  which  they  might  have  found  these  facts  to 
be  true.  Where  the  evidence  is  conflicting,  even  in 
criminal  cases,  this  court  will  not  disturb  the  judgment. 
The  evidence  is  somewhat  meager  on  some  of  the  points 
necessary  to  a  conviction,  but  there  is  some  evidence  to 
sustain  it,  and  the  trial  court  having  overruled  the  mo- 
tion for  a  new  trial  and  thus  given  its  approval  to  the 
verdict,  we  can  not  interfere.  Kleespiea  v.  State,  106 
Ind.  383. 

We  have  thus  disposed  of  all  questions  presented  to 
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US  for  our  determination  and  have  failed  to  find  any  re- 
versible error  in  the  record. 

Judgment  affirmed. 

Filed  Feb.  5, 1896 ;  petition  for  a  rehearing  ovemiled  April  11, 1895» 


No.  1,288. 

Tbb  New  York,  Chicago  and  St.  Louis  Railroad 
Company  v.  Spbelman  et  al. 

Watekcoursb.— Or«r/foti;  Water, — Surface  TToter.— The  water  of  a  river 
overflowing  its  banks,  and  not  flowing  in  or  confined  to  any  pai^ 
ticular  or  permanent  way,  is  sarface  water. 

Samb. — Railroad, — Overflow  Water, — Damage», — Special  Finding, — Re- 
covery. — ^That  the  special  findings,  in  an  action  against  a  railroad 
company  by  a  land-owner  for  damages  for  obstructing  the  natural 
course  of  overflow  water  of  a  watercourse,  are  insufficient  to  entitle 
the  plaintiff  to  damages,  see  opinion. 

From  the  Starke  Circuit  Court. 

/.  Morris,  R,  C.  Bell,  J,  M,  Barrett  and  S.  L,  MarriSp 
for  appellant. 

A.  Zollars,  A,  A,  Chapin,  O,  W.  Beeman  and  B.  C. 
Moon,  for  appellees. 

LoTz,  J. — ^The  facts  of  this  case,  a8|found  by  the  trial 
court,  are  as  follows : 

"That  the  plaintiffs  are  the  owners  of  the  land  de- 
scribed in  their  complaint.  That  the  defendant  is  a  cor- 
poration and  owns  and  operates  the  New  York,  Chicago 
and  St.  Louis  Railroad,  the  line  of  which  extends  across 
Starke  county,  Indiana,  and  runs  near  plaintiffs'  said 
lands,  and  that  the  line  of  said  railroad  crosses  Yellow 
river,  in  said  county,  about  three  and  one-half  miles 
from  plaintiffs'  lands,  and  that  such  road   runs  in  a 


NOVEMBER  TERM,  1894.  373 

New  York,  Chicago  and  8t.  Louis  Railroad  Co.  v.  Speelman  et  aL 

northwesterly  direction  from  where  it  crosses  Yellow 
river,  and  passes  about  three  and  one-half  miles  east  of 
plaintiff's  lands. 

*'That  said  railroad  north  of  Yellow  river  was  con- 
structed in  1881,  the  line  of  which  north  of  Yellow  river 
passed  over  a  level  country,  and  south  and  southwest  of 
plaintiffs'  lands  such  country  was  lower  than  plaintiffs' 
lands,  and  the  surface  waters  from  said  lands  flowed 
naturally  in  a  westerly  and  southwesterly  direction  there- 
from. That  in  the  construction  of  said  railroad.  Yellow 
river  was  crossed  by  a  pile  bridge  and  trestle  work,  which 
said  pile  bridge  and  trestle  work  was  about  1,800  feet  in 
length.  That  the  main  and  natural  channel  of  Yellow 
river  where  it  is  crossed  by  said  railroad  is  about  ninety 
feet  in  width,  and  that  the  trestle  work  aforesaid  ex- 
tended about  1,700  feet  north  and  west  of  such  main  or 
usual  channel.  That  for  the  proper  construction,  main- 
taining and  operating  of  its  railroad  it  was  necessary  for 
defendant  to  build  its  railroad  over  said  Yellow  river,  and 
to  accomplish  that  end,  to  build  and  maintain  the  bridge 
specified  in  plaintiffs'  complaint  over  the  same  and  at 
the  point  described  in  the  complaint.  That  in  building 
said  bridge  over  said  Yellow  river  defendant  employed 
the  most  skillful  and  scientific  engineers,  mechanics  and 
laborers,  and  said  bridge,  with  its  abutments,  supports 
and  approaches,  were  built  in  the  most  skillful,  scientific 
and  approved  manner,  and  the  same,  as  built,  was  neces- 
sary for  the  safe  operation  and  maintenance  of  defend- 
ant's railroad  in  the  transportation  of  its  passengers  and 
property. 

*'That  Yellow  river  has  gradually,  by  the  deposit  of 
silt,  raised  its  bed  and  immediate  shore  lands  until  it  is 
higher  than  the  lands  north  and  west  of  the  river,  in 
places^  so  that  at  times  of  usual  freshets  and  floods  its 
waters  run  over  its  banks  and  overflow  adjoining  lands. 
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That  plaintiffs'  lands  are  about  one  or  two  feet  lower 
than  the  lands  immediately  along  and  bordering  the 
channel,  and  in  times  of  freshets  and  floods,  before  the 
building  of  the  railroad  grade,  such  overflow  waters 
sought  and  obtained  an  outlet  to  the  westward  and 
southwestward  across  the  country  and  across  the  present 
line  of  defendant's  road,  along  natural  depressions  in  the 
surface  and  all  defined  channels,  along  some  of  which 
small  ditches  had  been  constructed,  into  the  Kankakee 
and  Yellow  rivers  in  a  general  westerly  and  southerly 
direction. 

*'That  at  the  time  of  the  construction  of  said  railroad 
grade,  about  one  and  one-half  miles  west  of  where  said 
railroad  crosses  Yellow  river,  there  was  such  depression 
or  channel,  through  which  the  overflow  waters  of  Yellow 
river,  in  times  of  freshets,  gathered  and  run  westward, 
and  that  said  railroad  where  it  crossed  said  depression 
or  channel,  built  about  fifty  feet  of  pile  trestle  work  to 
allow  such  waters  to  pass  under  its  tracks,  and  that  about 
one  and  three-fourths  miles  northwest  of  where  said  rail- 
road crosses  Yellow  river,  there  was  another  such  natural 
depression  or  channel  through  which  the  overflow  and 
gathered  waters  east  of  said  line  of  railroad  passed  in  a 
westerly  direction  under  defendant's  track,  and  the  de- 
fendant, in  the  construction  of  its  roadbed,  crossed  such 
depression  or  channel  with  pile  trestle  work  about  one 
hundred  feet  in  length;  that  the  defendant,  in  building 
its  embankments,  closed  up  all  other  depressions  in  the 
surface. 

"And  that  afterwards,  during  the  year  1886,  in  the  man- 
agement and  repair  of  the  railroad  bed,  defendant  filled 
up  with  earth  the  trestlework  west  of  the  bridge  at  Yellow 
river,  with  the  exception  of  119  feet  immediately  over  the 
main  or  natural  channel  of  the  river, and  filled  in  with  earth 
the  openings  left  at  such  natural  depressions  and  chan- 
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iiels  west  of  the  river,  by  such  pile  and  trestlework  which 
caused  all  the  overflow  waters  of  Yellow  river  to  flow 
north  on  the  east  side  of  the  railroad  embankment  about 
four  miles,  and  then  pass  through  a  trestlework  under 
defendant's  track  in  a  westerly  direction  to  the  Kankakee 
river;  that  the  opening  left  at  the  main  channel  of  YeJ- 
low  river  is  wider  than  such  natural  channel,  being 
about  119  feet,  and  is  the  only  opening  left  for  the  pas- 
sage of  the  waters  of  Yellow  river  at  or  near  the  bridge; 
that  at  the  time  the  roadway  was  built  by  defendant,  in 
order  to  prevent  the  waters  of  the  river  in  times  of  over- 
flow from  flowing  northwest  along  the  line  of  defendant's 
railroad,  the  defendant,  commencing  at  the  northwest 
end  of  trestlework,  immediately  north  of  Yellow  river, 
constructed  a  levee  or  wing  embankment  from  the  rail- 
road embankment  east  on  a  line  generally  parallel  with 
the  river  for  about  1,000  feet,  which  embankment  is  of 
the  same  height  as  the  railroad  embankment,  to  prevent 
overflow  waters  from  destroying  its  embankment  and  to 
turn  it  into  the  natural  channel;  that  the  waters  of  Yel- 
low river  flow  in  a  westerly  direction,  and  that  before 
the  filling  in  of  the  trestlework  north  of  the  river  with 
earth,  in  times  of  freshets  and  high  waters  much  of  the 
surplus  water  not  contained  in  the  usual  and  natural 
channels  would  pass  under  the  defendant's  railroad  track 
at  the  river  through  such  trestlework  for  its.  entire  ex- 
tent. And  that  the  surplus  overflow  waters  would  wan- 
der northward  and  westward  and  would  seek  an  outlet  in 
the  Kankakee  river,  across  the  country  along  the  nat- 
ural depressions  and  channels  as  aforesaid;  that  except 
at  times  of  overflow  or  high  waters  such  channels  or 
natural  depressions  were  comparatively  dry;  that  the 
lands  under  such  trestle  work  at  Yellow  river  as  origi- 
nally constructed,  except  the  channel,  were  covered  with 
grass,  and  in  some  places  with  brush;    that  the  main  or 
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usual  channel  of  the  river  is  not  obstructed  by  defend- 
ant's bridge  except  by  the  necessary  piling  to  support  the 
bridge;  that  the  spring  of  1892  was  unusually  wet,  and 
that  an  unusual  amount  of  rain  fell,  and  that  Yellow 
river  rose  to  an  unusual  height,  and  higher  than  ever 
before  known,  and  so  remained  for  a  long  time,  to  wit, 
six  weeks;  and  that  the  overflow  waters  not  being  able 
to  pass  under  the  defendant's  railroad  bridge,  backed  up 
behind  the  levee  constructed  by  the  defendant,  and  the 
water  broke  and  ran  through  the  levee,  and  around  the 
east  end  thereof  and  thence  northwest  across  the  country 
in  a  northwesterly  direction  on  the  northeast  side  of  de- 
fendant's railroad,  and  was  not  able  to  pass  south  and 
west  of  the  road  till  it  reached  a  trestlework  four  miles 
from  Yellow  river,  where  it  passed  under  defendant's 
railroad  to  the  Kankakee  river. 

*'That  the  lands  of  plaintiffs  were  overflowed,  together 
with  all  the  lands  south  and  southwest  between  said 
lands  and  said  railroad,  the  waters  causing  such  over- 
flow coming  in  the  main  from  Yellow  river  and  the  gen- 
eral rain  all  over  the  country,  and  that  by  reason  of  such 
overflow,  and  the  time  such  overflow  water  remained  on 
said  lands,  the  plaintiffs'  crops  were  destroyed. 

''That  during  the  said  time  the  plaintiffs'  said  lands 
were  so  overflowed,  a  good  portion  of  such  overflow  wa- 
ters was  held  back  by  the  defendant's  roadbed  and  em- 
bankments, and  prevented  thereby  from  quickly  flowing 
along  through  the  aforesaid  natural  depressions  and 
channels  to  the  southwestward. 

"That  the  overflow  waters  of  Yellow  river  did  not  re- 
turn to  Yellow  river,  but  flowed  across  the  country  and 
entered  the  Kankakee  river  three  or  four  miles  north  of 
and  above  the  mouth  of  Yellow  river;  that  such  over- 
flow waters  on  the  north  and  east  side  of  the  defendant's 
railroad  embankments  north  of  Yellow  river  were  from 
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eighteen  inches  to  four  feet  higher  than  that  at  the  south 
and  west  side  of  said  embankment  during  the  time  of 
such  overflow;  that  at  the  time  of  the  overflow  of  said 
Yellow  river  and  Kankakee  and  other  streams  in  said 
Starke  county,  the  bridge  of  defendant,  with  its  ap- 
proaches, supports  and  abutments,  was  in  good  repair 
and  condition,  but  that  north  of  said  bridge  and  off 
the  right  of  way  of  defendant,  said  Yellow  river,  for  a 
distance  of  from  four  to  six  miles,  was  obstructed  with 
trees,  rubbish,  logs  and  other  obstacles;  that  for  weeks 
prior  to  May,  1892,  throughout  Starke  county,  Indiana, 
and  other  counties  adjoining,  there  bad  been  an  unpre- 
cedented steady  rain  fall,  and  in  consequence  thereof  a 
general  flooding  and  overflowing  of  said  Yellow  river. 

**That  by  reason  of  the  filling  in  of  the  trestlework  at 
Yellow  river,  and  the  filling  in  of  the  natural  depres- 
sions and  wet  weather  channels  northwest  of  Yellow 
river  and  south  and  west  of  plaintiffs'  land  by  the  de- 
fendant in  repairing  and  improving  its  embankments 
northwest  of  Yellow  river,  the  overflow  waters  of  the 
river  in  the  spring  and  early  summer  of  1892  were  held 
back,  and  that  such  back  waters  added  materially  to  the 
overflow  of  the  plaintiffs'  land  and  damage  to  his  crops; 
that  by  reason  of  such  overflowing  of  the  plaintiffs'  lands 
the  wild  grass  on  280  acres  of  the  plaintiffs'  land  was 
damaged  to  the  amount  of  $140.  And  that  sixty  tons  of 
stacked  hay  belonging  to  the  plaintiffs  was  damaged  to 
the  value  of  $180;  and  that  twenty  tons  of  baled  hay  be- 
longing to  the  plaintiffs  was  damaged  to  the  value  of 
♦80;  that  by  the  filling  in  of  said  trestle  at  the  river  and 
northwest  of  the  river,  said  defendant's  roadbed  was 
rendered  more  safe  for  transportation  of  freight  and  pas- 
sengers; and  that  the  opening  left  by  defendant's  bridge 
on  Yellow  river  was  sufficient  for  all  its  usual  and  or- 
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dinary  stages,  and  for  all  its  then  known  usual  and  or- 
dinary stages." 

Upon  these  facts  the  court  stated,  as  a  conclusion  of 
law,  that  the  appellant  was  liable  for  the  damages  caused 
by  the  overflow,  and  rendered  judgment  accordingly. 
The  appellant  excepted  to  the  conclusion  of  law,  and  it 
is  insisted  in  this  court  that  the  trial  court  erred  in  its 
conclusion. 

The  channel  of  a  river  or  watercourse  is  the  hollow 
bed  where  the  water  runs  or  may  run,  and  the  main 
channel  is  that  bed  over  which  the  principal  body  of  the 
water  flows.  The  appellant  had  the  right  to  construct 
its  bridge  across  Yellow  river,  but  in  doing  so  it  had  no 
right  to  materially  interfere  with  the  flow  of  water  there- 
in. It  is  apparent  from  the  findings  that  the  main 
channel  of  Yellow  river  was  not  obstructed  by  the  ap- 
pellant, either  by  its  bridge  or  by  its  embankments,  to 
any  appreciable  or  damaging  extent.  But  it  is  very 
clear  that  when  floods  and  freshets  caused  the  water  to 
overflow  its  banks,  such  overflow  was  obstructed  by  the 
embankments  erected  by  appellant. 

Whether  or  not  the  appellant  is  liable  for  the  damages 
caused  by  this  obstruction  depends  upon  the  nature  and 
character  of  the  overflowing  waters.  If  these  waters  are 
to  be  treated  as  mere  surface  waters  then  the  appellant 
had  the  right  to  ward  them  off  its  own  premises,  and 
if  any  injury  was  done  to  appellees'  premises  it  was  a 
loss  for  which  the  law  provides  no  remedy. 

It  was  decided  by  the  Supreme  Court  of  this  State  in 
Taylor,  Admr.,  v.  Fichas,  64  Ind.  167,  that  the  overflow- 
ing waters  of  a  run  or  watercourse,  not  confined  to  a 
channel,  are  mere  surface  waters.  That  case  has  been 
frequently  followed  by  that  court  and  also  by  this  court. 
Jean  v.  Pennsylvania  Co.,  9  Ind.  App.  56;  Jack%  v.  Lai- 
lis,  10  Ind.  App.  700. 
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The  federal  courts  and  the  courts  of  some  of  the  States 
take  a  contrary  view  or  this  question.  Cairo ^  etc.,  R. 
W.  Co.  V.  Brevoori,  62  Fed.  Rep.  129. 

The  waters  of  a  river,  so  long  as  they  form  one  con- 
tinuous body,  are,  properly  speaking,  the  waters  of  a 
watercourse.  If  they  should  become  separated  and  dis- 
connected from  the  main  body  and  wander  about  with- 
out following  any  defined  way  or  channel,  then  they  are 
properly  surface  waters.  This  court,  however,  is  bound 
by  the  rule  adopted  by  the  Supreme  Court  of  this  State. 
Under  that  rule  the  waters  of  Yellow  river  overflowing 
its  banks  and  not  flowing  in  or  confined  to  any  particu- 
lar or  permanent  way  were  mere  surface  waters.  Cairo, 
ete.,  R.  R.  Co.  V.  Stevens,  73  Ind.  278. 

If  this  case  does  not  fall  within  the  rule  announced  by 
the  Supreme  Court,  it  is  because  of  the  finding  that  the 
overflow  waters,  before  the  construction  of  the  embank- 
ments, were  gathered  in  depressions  and  channels  and 
flowed  away.  The  findings  are  indefinite  and  uncertain 
as  to  the  nature  and  character  of  these  depressions  or 
channels. 

We  think  that  it  can  not  be  seriously  contended  that 
the  natural  depressions,  one  of  which  was  one  and  one- 
half  miles  and  the  other  one  and  three- fourths  miles  west 
of  Yellow  river,  were  channels  of  that  river.  But  it  is 
possible  for  them  to  have  been  watercourses,  although 
they  were  not  channels  of  that  river. 

If  they  were  watercourses,  and  were  obstructed  by  the 
appellant,  and  the  waters  thereof  thrown  back  upon  the 
lands  of  the  appellees,  the  appellant  would  be  liable  for 
the  damages,  the  same  as  if  it  had  obstructed  Yellow 
river. 

This  brings  us  to  the  consideration  of  what  constitutes 
a  watercourse. 

This  court,  in  Boardy  etc.,  v.   Caatetter,  7  Ind.  App. 
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309,  defined  a  watercourse  as  follows:  "The  word 
watercourse  is  a  broader  and  more  comprehensive  word 
than  river.  In  its  most  general  sense,  it  means  a  course 
or  channel  in  which  water  flows.  In  its  legal  sense,  it 
consists  of  bed,  banks  and  water,  a  living  stream  confined 
in  a  channel,  but  not  necessarily  flowing  all  the  time,  for 
there  are  many  watercourses  which  are  sometimes  dry.'* 

This  definition,  so  far  as  it  went,  was  approved  by  the 
Supreme  Court  of  this  State  in  Board,  etc.,  v.  Wagner, 
Admr,,  138  Ind.  609,  the  court  adding:  *'The  word 
living  is  here  employed  in  the  sense  of  permanent  or 
continuous,  as  used  in  Board,  etc.,  v.  Bailey,  supra,  and 
Rice  v.  City  of  Evansville,  supra.^* 

There  is  nothing  in  the  finding  to  show  that  the  de- 
pressions or  channels  west  of  Yellow  river  were  living  or 
continuous  watercourses,  the  Avater  flowed  in  them  only 
when  Yellow  river  overflowed  its  banks.  This  happened 
only  in  cases  of  floods  or  freshets.  These  depressions  or 
channels  did  not  constitute  watercourses  within  the  legal 
definition  above  given. 

There  is  nothing  in  the  findings  to  show  that  the  ap- 
pellant did  anything  but  that  it  had  a  legal  right  to  do. 

The  court  erred  in  its  conclusions  of  law. 

Judgment  reversed,  with  instructions  to  grant  a  new 
trial  to  appellees  if  asked;  otherwise  to  render  judgment 
for  appellant. 

Filed  April  24, 1895. 
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No.  1,481. 

Mbitzler  V.  Todd  bt  al. 

8TATDTB  OF  LIMITATIONS.— Promuaory  Note.—PaHial  Payment  Without 
Knowledge  of  Surety, — Bar  cm  to  Surety, — Partial  payments  made  by 
the  principal  of  a  note,  withoat  the  knowledge  of  the  surety,  do  not 
operate  to  keep  the  note  alive  as  to  the  sarety,  and  the  note,  al- 
though kept  alive  as  to  the  principal,  may  be  barred  as  to  the 
sarety. 

Samb. — Payment, — Principal  and  IntereBi.— Payment  of  principal  and 
payment  of  interest  stand  on  the  same  footing  as  affecting  limitation 
of  action. 

From  the  Fountain  Circuit  Court. 

J.  B.  Martin  and  J.  H,  Voliva,  for  appellant. 

8.  M.  Shepard,  for  appellees. 

LoTZ,  J.— On  the  first  day  of  April,  1882,  Charles  W. 
Todd  and  Clayton  H.  Todd  executed  their  joint  prom- 
issory note,  by  which  they  agreed  to  pay  to  the  order  of 
the  appellant,  one  day  after  the  date  thereof,  the  sum  of 
one  thousand  dollars.  Charles  W.  was  the  principal 
and  Clayton  H.  was  his  surety.  Charles  W.  made  pay- 
ments of  the  interest  on  said  note  annually,  the  last  pay- 
ment being  made  on  the  first  day  of  April,  1892.  These 
payments  were  all  endorsed  on  the  note  and  were  made 
without  the  knowledge  of  Clayton  H.  This  action  was 
instituted  on  the  14th  day  of  March,  1893.  Clayton  H. 
Todd  answered  the  ten-year  statute  of  limitations,  to 
which  the  appellant  replied  the  payments  made.  The 
court  tried  the  cause  and  made  a  special  finding  of  the 
facts  and  stated  conclusions  of  law  thereon.  The  facts, 
as  found,  are  substantially  as  above  set  out.  The  court 
rendered  judgment  in  favor  of  the  appellant  for  the  bal- 
ance due  on  the  note  as  against  the  principal  maker  and 
rendered  judgment  in  favor  of  the  surety,  Clayton  H. 
Todd. 
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Had  there  been  no  payments  made  on  the  note  it 
would  have  been  barred  both  as  to  the  principal  and 
surety.  Section  294,  Burns  Rev.  1894  (section  293,  R.  S. 
1881),  sub.  5. 

Part  payment  of  the  principal  and  payment  of  inter- 
est stand  on  the  same  footing.  Payment  is  regarded  as 
an  acknowledgment  of  an  existing  obligation  and  from 
such  acknowledgment  a  promise  to  pay  the  debt  may  be 
implied.     Conwell  v.  Buckannan,  7  Blackf.  537. 

Each  payment  starts  the  statute  afresh  from  its  date. 

The  appellant  contends  that  the  payments  made  by 
the  principal  which  operated  to  keep  the  note  alive  as  to 
him  operated  to  keep  it  alive  as  to  the  surety  also,  al- 
though the  surety  had  no  knowledge  of  them.  It  was 
held  by  Lord  Mansfield  in  Whitcomb  v.  Whiting,  2  Doug. 
652,  that  payment  by  one  joint  debtor  was  payment  for 
all  and  that  an  acknowledgment  by  one  was  acknowledg- 
ment for  all  and  would  take  the  obligation  out  of  the 
statute  as  to  all.  This  rule  has  not  been  accepted  in 
this  country  except  in  a  few  States.  Wood  Lim.,  section 
285. 

In  this  State  it  has  been  expressly  held  that  a  payment 
made  by  one  joint  debtor  or  joint  and  several  debtor  does 
not  take  the  obligation  out  of  the  statute  as  to  the  other 
debtor  who  had  no  knowledge  of  the  payment.  Bottles 
v.  Miller,  112  Ind.  584;  Yandes  v.  Lefavour,  2  Blackf. 
371.  See,  also.  Bell  v.  Morrison,  1  Pet.  (U.  8.)  ♦  851; 
McMullen  v.  Rafferty,  89  N.  Y.  456. 

Judgment  affirmed. 

FOed  May  15, 1896. 
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1,350. 

Keller  et  al.  v.  Reynolds. 

OoKTBACT. — Breach  of, — 'Conditions  Independent,  and  not  Precedent, — 
Damages, — In  an  action  for  breach  of  contract,  where  the  matters  as 
to  which  plaintiff  failed  to  aver  performance,  constitute  but  a  part 
of  the  consideration  for  the  agreements  of  defendant,  which  agree- 
ments by  plaintiff  have  been  in  an  essential  feature  performed, 
and  the  benefit  of  such  performance  received  by  defendant,  and 
any  loss  to  defendant  from  plaintiff's  failure  to  completely  per- 
form may  be  compensated  by  damages,  such  stipulations  will  be  re- 
garded as  independent,  and  not  as  constituting  conditions  preced- 
ent. 

Plbadino. — Complaint  Entitling  Plaintiff  to  Some  Relief, — A  complaint 
which  entitles  plaintiff  to  any  relief  is  sufficient  to  withstand  a  de- 
marrer  for  want  of  facts. 

Bau%.— Exhibit,  Copy  of  Notice. — A  copy  of  a  notice  which  is  not  the 
foundation  of  the  action,  need  not  be  filed  with  the  complaint. 

Appellate  Court  Practice. — Presumption  on  Appeal. — Evidence, — 
Bill  of  Exceptions. — "Where  a  bill  of  exceptions  sets  forth  certain  evi- 
dence, it  can  not  be  presumed,  for  the  purpose  of  overthowing  the 
judgment,  that  there  was  no  other  evidence  upon  the  subject.  That 
must  be  made  to  appear  by  appropriate  statements  in  the  bill  of  ex- 
ceptions. 

Same. — Reversal. — Prejudicial  Error. — Error  in  the  ruling  of  the  trial 
court  must  be  shown  to  be  prejudicial  to  the  complaining  party  be- 
fore it  will  w.ork  a  reversal. 

Instructions  to  Juby,— -Refusing,  When  Not  Error.^There  is  no  error 
in  refusing  an  instruction  asked,  unless  it  accurately  and  correctly 
states  the  law. 

Sake. — Correct  as  Far  as  it  Ooes. — Further  Instructions, — It  is  not  error 
to  give  an  instruction  which  is  correct  as  far  as  it  goes.  If  a  party 
desires  further  instructions  he  should  ask  for  them. 

Same. — Refusal. — Fact  Found  Not  to  Exist. — It  is  not  error  to  refuse  an 
instmction  where  the  fact,  the  legal  effect  of  which  it  purports  to 
determine,  was,  by  the  jury,  found  not  to  exist. 

Prom  the  Allen  Circuit  Court. 
'Swayne  &Ninde  and  A,  A.  Chapin,  for  appellants. 
(7.  H.  Warden,  for  appellee. 
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Gavin,  J. — ^The  appellee  sued  appellants  for  a  breach 
of  written  contract,  by  the  terms  of  which  she  agreed  to 
invest  $3,000  in  dental  supplies,  under  the  direction  of 
appellants  (who  were  handling  such  goods),  which  were 
to  be  sold  by  appellants,  at  their  own  expense,  in  the 
regular  course  of  their  business,  the  prices,  terms  and 
manner ,  of  sale  to  be  determined  by  appellants;  the 
amount  of  goods  put  into  the  hands  of  appellants' 
agents  and  salesmen  to  be  controlled  by  appellee;  the 
cost  price  of  such  goods  so  sold  to  be  repaid  to  appellee 
from  time  to  time,  when  collected,  or,  if  not  collected 
within  thirty  days  from  the  maturity  of  the  accounts 
therefor,  with  an  additional  sum  of  5  per  cent,  on  the 
selling  price  of  such  goods,  payable  only  when  the  same 
was  collected,  all  losses  to  be  borne  by  appellants. 

Appellee  also  agreed  ''to  keep  on  hands  a  stock  of 
goods,  to  be  purchased  as  aforesaid,  as  same  is  disposed 
of,  to  the  amount  of  $3,000,or  more,  at  cost  purchase  price. 
In  consideration  of  such  investment  appellants  further 
agreed  to  employ  E.  L.  Reynolds  in  their  business  at 
$3.83  per  day,  payable  weekly,  such  employment  being 
expressly  based  on  appellee's  said  investment,  which, 
if  not  made  in  full  according  to  said  agreement,  said 
Mary  E.  Reynolds  agrees  to  pay  to  said  first  party  such 
loss  as  may  occur  for  failure  to  make  the  same,  party  of 
the  first  part  to  be  responsible  to  party  of  the  second  part 
for  all  stock  that  party  of  the  second  part  shall  place  in 
hands  of  first  party  at  cost  price." 

E.  L.  Reynolds  is  constituted  the  agent  of  appellee  as 
to  all  matters  arising  out  of  or  connected  with  the  con- 
tract. Right  of  inspection  of  books,  etc.,  is  given  to  ap- 
pellee. The  contract  to  continue  so  long  as  the  parties 
mutually  agree,  but  in  case  appellee's  investment  shall 
be  $5,000  or  more  it  is  not  to  be  terminated  for  two 
years,  except  by  mutual  consent. 
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*'In  case  parties  can  not  and  do  not  mutually  agree, 
party  of  the  first  part  agrees  to  collect  all  outstanding 
accounts  in  which  said  Mary  E.  Reynolds  may  be  inter- 
ested as  fast  as  can  be,  said  collections  to  be  under  the 
supervision  of  E.  L.  Reynolds,  agent  of  Mary  E.  Reyn- 
olds, in  the  office  of  the  Keller  Dental  Company,  and 
pay  over  to  her  or  her  agent,  E.  L.  Reynolds,  said  money 
and  5  per  cent,  on  the  whole  account,  as  fast  as  received, 
until  said  second  party  has  received  the  full  amount  due 
her.*'  E.  L.  Reynolds  to  be  employed  for  ninety  days 
from  date  of  ''mutual  disagreement  of  either  party. 
Said  disagreement  and  notice  of  dissolution  to  be  stated  in 
writing.  *'  If  at  the  end  of  said  ninety  days  said  appellee 
should  not  have  received  the  full  amount  of  *'her  in- 
vestment and  per  cent,  thereof,"  the  balance  to  be 
secured  by  valid  accounts,  6  percent,  interest  to  be  paid 
on  the  balance  due  at  the  end  of  ninety  days  until  paid. 

The  first  paragraph  of  complaint,  which  was  based 
upon  this  agreement,  averred  that  in  pursuance  of  such 
contract  appellee  paid  appellants  $3,000,  which  they  in- 
vested in  teeth,  and  with  the  proceeds  derived  from  the 
sale  of  the  same,  from  time  to  time,  purchased  large  quan- 
tities of  teeth,  to-wit :  the  sum  of  $8,000  worth,  and  made 
large  sales  of  such  teeth,  in  what  amount  appellee  can 
not  state  with  particularity,  but  she  believes  it  to  be  in 
the  sum  of  $18,000;  that  appellants  received  payment 
for  the  teeth  so  sold,  but,  in  violation  of  the  terms  of 
their  said  contract,  have  failed  and  refused  to  account  to 
appellee  in  any  .way  for  the  teeth  so  sold,  or  to  pay 
her  the  cost  price  thereof,  as  provided  by  said  contract, 
or  the  6  per  cent,  profit  on  such  sales. 

It  is  further  averred  that  on  February  14,  1893,  ap- 
pellee elected  to  terminate  said  contract,  and  caused 
written  notice  thereof  to  be  served  on  appellants;  that 
Vol.  12—25 
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since  such  termination  appellants  have  failed  and  re- 
fused to  make  Settlements  with  her,  as  provided  in  said 
contract,  or  to  pay  her  the  amount  due  upon  her  invest- 
ment and  her  per  cent,  upon  sales,  and  that  there  is  due 
her  on  settlement  $800,  and  that  she  has  been  damaged 
$800  by  appellants'  failure  and  refusal  to  carry  out  said 
contract. 

Other  paragraphs  were  for  money  due  on  notes  or 
for  money  loaned.  Answers  of  general  denial,  payment 
and  various  other  affirmative  matters  with  reply  of  gen- 
eral denial  closed  the  issues.  Upon  trial  by  jury  a  gen- 
eral verdict  in  favor  of  appellee  was  returned  with  an- 
swers to  special  interrogatories,  upon  which  Judgment 
was  rendered  over  the  motion  for  new  trial. 

Counsel  for  appellants  claim  the  first  paragraph  of 
complaint  to  have  been  bad  on  demurrer  for  want  of 
facts,  because  it  fails  to  allege,  by  either  specific  or  gen- 
eral averment,  the  performance  by  appellee  or  her  agent 
E.  L.  Reynolds,  of  all  the  various  matters  to  be  by  them 
performed  in  the  course  of  conducting  the  business  un- 
der said  contract,  upon  the  theory  that  some  of  these 
matters,  sufch  as  keeping  $3,000  invested  in  stock,  are 
conditions  precedent  and  some  concurrent  stipulations 
upon  the  performance  of  which  appellants'  obligations 
were  dependent. 

Whether  or  not  the  performance  of  those  things  to  be 
done  by  appellee  is  to  be  regarded  as  a  condition  prece- 
dent is  to  be  determined  from  an  examination  of  the  en- 
tire contract,  giving  to  it  a  reasonable  and  fair  interpre- 
tation. Those  matters  as  to  which  appellee  has  failed 
to  aver  performance  constitute  but  a  part  of  the  consid- 
eration for  the  agreement  of  appellants  to  pay  to  her  the 
amounts  named,  and  since  the  agreement  has  been  in  an 
essential  feature  performed  by  appellee  and  the  benefit 
of  such  performance  received  by  appellants  and  any  losj 
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to  appellants  from  her  failure  to  completely  perform  may 
be  compensated  by  damages,  such  stipulations  will  be 
regarded  as  independent  and  not  as  constituting  condi- 
tions precedent.  Pickens  v.  Bozellj  11  Ind.  275;  Harman 
V.  Moore,  112  Ind.  221;  Cumminga  v.  Pence,  1  Ind.  App. 
317;  Boone  v.  Eyre,  1  H.  Bl.  273;  2  Pars.  Cents.  (5th 
ed.),  525-529. 

There  are,  of  course,  many  contracts  in  which  the  re- 
quirements must  be  regarded  as  conditions  precedent  or 
as  covenants  interdependent,  performance  of  which  must 
be  alleged,  but  when  fairly  construed  this  contract  is  not 
of  that  character. 

It  would  be  manifestly  iniquitous  to  say  that  appel- 
lants should  receive  and  keep  appellee's  $3,000  because 
she  had  not  kept  the  investment  up  to  that  amount  con- 
tinually or  because  she  had  failed  to  perform  some  other 
matters  called  for  in  this  contract. 

The  appellee  furnished  appellants  this  $3,000  which 
they  invested  in  teeth,  sold  them  and  collected  the 
money,  which  it  then  became  their  duty,  under  the  con- 
tract, to  pay  over  to  her,  with  its  profits,  or  to  otherwise 
satisfactorily  account  to  her  therefor.  The  complaint 
alleges  a  clear  breach  of  this  obligatioik^  and  is,  there- 
fore, good  upon  demurrer. 

Whether  all  the  breaches  relied  upon  are  sufficiently 
alleged,  we  need  not  determine,  since  a  complaint  which 
entitles  the  plaintiff  to  any  relief  is  sufficient  to  with- 
stand  a  demurrer.  Bloomfield  R,  R,  Co.  v.  VanSlike,  107 
Ind.  480. 

The  notice  of  dissolution  was  not  the  foundation  of  the 
action.  No  copy  was  therefore  required  with  the  com- 
plaint. 

We  come  now  to  the  questions  presented  by  the  motion 
for  new  trial,  which  are  sought  to  be  brought  before  us 
under  the  provisions  of  section  642,  R.  S.  1894,  section 
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630)  R.  S.  1881,  as  reserved  questions  of  law  by  bill  of 
exceptions  only,  and  without  the  evidence  in  extenso, 
the  court  simply  setting  out  in  the  bill  that  there  was 
evidence  as  to  certain  specified  matters,  and  also  evidence 
offered  by  both  sides  to  sustain  the  pleadings  presented 
by  them. 

Counsel  for  appellee  insist  that  under  the  construction 
of  the  law  given  in  Elliott  App.  Proced.,  section  240, 
no  question  whatever  is  properly  raised.  The  conclu- 
sion which  we  have  reached  renders  it  unnecessary  for  us 
to  consider  this  proposition. 

In  cases  brought  to  us  under  said  section  642,  as  in 
all  others,  the  presumptions  are  in  favor  of  the  rulings 
of  the  trial  court.  It  is,  therefore,  incumbent  upon  the 
appellant  to  bring  to  us  such  a  record  as  overcomes  this 
presumption  and  clearly  shows  affirmatively  that  the  rul- 
ings were  harmful  to  him.  When  the  bill  sets  forth  cer- 
tain evidence,  it  can  not  be  presumed,  for  the  purpose  of 
overthrowing  the  judgment,  that  there  was  no  other  evi- 
dence upon  the  subject.  That  must  be  made  to  appear 
by  appropriate  statements  in  the  bill  of  exceptions. 
Shugart  v.  Miles,  125  Ind.  445;  Indiana,  etc.,  R.  W.  Co, 
V.  Adams,  112  Ind.  302;  Conner  v.  Town  of  Marion,  112 
Ind.  517;  Downs  v.  Opp,  Admr.,  82  Ind,  166;  Starry  v. 
WinniJig,  7  Ind.  311;  Patchell  v.  Jaqua,  6  Ind.  App.  70; 
Bensch  v.  Farnsworth,  9  Ind.  App.  547. 

Keeping  these  principles  in  mind,  we  proceed  to  take 
up  the  questions  argued  by  counsel. 

In  refusing  appellants'  oEFer  to  prove  the  custom  of 
making  sales  on  approval,  in  order  to  reduce  the  amount 
of  sales  upon  which  a  commission  should  have  been  cal- 
culated, there  was  no  error  of  which  they  can  complain. 
The  answers  to  interrogatories  clearly  show  that  the  jury 
found  with  appellants  upon  this  proposition  and  reduced 
the  amount  of  sales  several  thousand  dollars  below  what 
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was  proven  by  appellee's  evidence,  which  is  all  it  is 
claimed  this  evidence  would  tend  to  prove. 

So,  likewise,  in  rejecting  the  check  which  appellants 
offered  to  corroborate  their  statement  that  they  paid  E. 
L.  Reynolds  that  amount  by  check.  There  is  nothing  to 
show  that  the  fact  of  this  payment  was  in  any  way  con- 
troverted or  contradicted.  This  being  true,  the  check 
would  not  have  strengthened  appellants'  case. 

Exception  is  taken  to  the  first  instruction  given  as  to 
the  notice  required  to  terminate  the  contract.  So  far  as 
we  can  ascertain  from  the  evidence  and  facts  set  out  in 
the  bill,  even  if  appellants  are  right  in  their  construc- 
tion of  what  was  required  in  the  notice,  which  we  are 
by  no  means  ready  to  decide,  it  may  have  contained 
everything  which  they  say  ought  to  have  been  in  it. 

The  court  was,  we  think,  right  in  holding  appellee 
entitled  to  interest  on  the  balance  due  at  the  expiration 
of  ninety  days  from  the  termination  of  the  contract  ar- 
rangement. 

Instruction  No.  2,  as  asked,  was  not  good.  Conced- 
ing that  appellee  might  be  bound  by  her  husband's 
declaration  that  she  would  not  receive  accounts,  appel- 
lants could  not  be  excused  by  such  declaration,  unless 
made  to,  or,  at  least,  authoritatively  communicated  to 
them.  It  is  well  settled  that  there  is  no  error  in  refus- 
ing to  give  an  instruction  asked,  unless  it  accurately  and 
correctly  states  the  law.  Elliott  App.  Proced . ,  section  735. 
Moreover,  the  answers  to  interrogatories  indicate  that 
the  jury  found  against  appellants  as  to  the  fact  of  any 
such  declaration  having  been  made. 

The  giving  of  this  instruction,  as  modified,  is  not  as- 
signed as  a  cause  for  a  new  trial. 

The  court's  instruction  as  to  deducting  the  $2.50 
pleaded  as  a  set-off,  was  certainly  right  as  far  as  it  went. 
If  appellants  desired  additional  instruction  as  to  their 
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set-off,  they  should  have  asked  for  it.  Hindman  v. 
Timm€y  8  Ind.  App.  416;  Elliott's  App.  Proc,  sections 
647,  736;  Western  Union  Tel.  Co.  v.  Buakirk,  107  Ind. 
549. 

The  fifth  instruction  asked  is  bad,  because  it  fails  to 
include  interest  as  one  element  of  the  damages  recoverable 
by  appellee. 

No  error  can  be  predicated  upon  the  refusal  of  the 
sixth  instruction,  because  the  fact,  the  legal  effect  of 
which  it  purports  to  determine,  was  by  the  jury  found 
not  to  exist.  Cleveland,  etc.,  R.  R.  Co.  v.  Newell,  104 
Ind.  264;  Woolery,  Admr.,  v.  Louisville,  etc.,R.  W.Co., 
107  Ind.  381;  Elliott's  App.  Proc,  section  642. 

The  general  verdict,  taken  in  connection  with  the  an- 
swers to  interrogatories,  demonstrates  that  the  jury  was 
not  misled  by  any  inaccuracy  in  the  third  instruction 
given. 

We  have  considered  in  detail  most  of  the  objections 
urged  by  appellants;  some  we  have  passed  over  without 
discussion,  but  after  examination  of  all  of  them,  we  are 
unable  to  find  any  error  which  would  justify  a  reversal. 

While  the  procedure  under  section  630  may  be  de- 
sirable where  the  propositions  to  be  presented  involve 
clean-cut,  clear  legal  questions,  an  examination  of  many 
cases  where  this  course  has  been  followed,  indicates  that 
it  is  seldom  satisfactory  where  the  questions  arise  upon 
rulings  on  instructions  or  evidence,  where  all  the  evi- 
dence bearing  upon  the  matters  under  consideration  is 
necessary  in  order  to  demonstrate  the  materiality,  cor- 
rectness and  hurtfulness  of  the  rulings. 

Judgment  afiirmed. 

Filed  Jan.  30,  1895. 

On  Petition  for  a  Rbhbaring. 
Gavin,  J. — ^Counsel  for  appellant  seek  a  rehearing,  and 
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attack  two  propositions  advanced  in  the  original  opin- 
ion: 

1st.  That  we  were  in  error  with  reference  to  the  re- 
jection of  the  check. 

Counsel  seem  to  have  misinterpreted  the  language  of 
the  court.  While  it  appears,  from  the  record,  that  the 
repayment  of  the  $23  to  the  appellee  was  in  controversy, 
it  does  not  appear  that  the  fact  of  the  payment  of  $23  to 
her  husband  was  denied.  So  far  as  the  record  discloses 
the  dispute  was  not  as  to  whether  the  money  was  paid 
to  the  husband,  but  whether  this  was  a  payment  to  the 
wife.  Upon  this  latter  proposition  the  check  would 
throw  no  light  whatever.  Hence  the  appellant  failed  to 
show  any  harmful  error. 

As  to  the  third  instruction  given,  after  full  considera- 
tion of  counsel's  argument,  we  are  still  satisfied  that  the 
original  holding  is  in  harmony  with  the  rule  thoroughly  '' 
established  in  this  State.  If  it  be  over-technical,  the 
fault  lies  far  back  of  this  court,  although  we  may  add 
that  we  are  strongly  of  the  opinion  that  when  we  are 
asked  to  reverse  a  case  for  an  error  which,  if  an  error, 
was  evidently  the  result  of  mere  oversight,  and  could 
hardly,  by  any  reasonable  possibility,  have  been  in  fact 
harmful,  the  technicality  is  rather  ip  the  position  as- 
sumed by  counsel  than  in  that  taken  by  the  court. 

As  to  the  calculations  by  which  counsel  seek  to  show 
that  they  were  in  fact  injured  by  this  instruction,  it  needs 
only  to  say  that  they  have  by  oversight  omitted  to  al- 
low to  the  appellee  the  $172.15,  unpaid  balance  of  the 
principal. 

If  any  injustice  was  done  to  appellants  in  the  court 
below,  they  have  failed  to  make  it  manifest. 

Petition  overruled. 

Filed  April  12, 1895. 
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No.  1,430. 

Fargo  &  Company  v.  Cutshaw  et  al. 

Amendment  op  Plbadino. — SubstitiUing  Corporate  Name  for  Names  of 
Incorporators.— Abuse  of  Discretion, — Where  it  is  made  to  appear 
that  the  ase  of  the  individual  names  of  the  incorporators  as  plaint- 
iffs was  through  mistake  of  fact  concerning  the  incorporation,  the 
complaint  may  be  amended  by  substituting  as  plaintiff  the  corporate 
name  instead  of  the  names  of  the  individual  incorporators,  and  to 
refuse  such  amendment  is  reversible  error. 

8amb. — Attachment  Proceedings. —  When  Dissolved  by  Amendment  of 
Original  Complaint.— -In  such  case  the  substitution  of  the  new 
plaintiff,  the  corporation,  carried  with  it  the  dissolution  of  an  at- 
tachment proceeding  instituted  by  the  original  plaintiffs,  for  such 
proceedings  can  not  be  amended  in  material  parts. 

Same. — Difference  in  Rules  as  to  Attachment  and  Those  as  to  Ordinary 
Pleadings.— There  is  a  vast  difference  between  the  rules  governing 
amendments  to  ordinary  pleadings  and  those  applicable  to  attach- 
ments; as  to  the  latter  the  statute  must  be  strictly  followed. 

From  the  Washington  Circuit  Court. 

D.  M.  Alspaugh  and  J.  C.  Lawler^  for  appellants. 

H.  Morris,  J.  A.  Zaring  and  M.  B.  HoiUlAov  appellees. 

Reinhard,  J. — Charles  H.  Fargo,  Charles  E.  Fargo, 
Samuel  M.  Fargo  and  Frank  M.  Fargo  sued  the  appel- 
lees in  the  court  below  on  an  account  for  goods 
alleged  to  have  been  sold  and  delivered  by  them  to  the 
appellees  and  recovered  a  judgment.  Upon  the  trial 
the  evidence  disclosed  that  the  appellees  purchased 
the  goods  not  of  the  Fargos,  as  a  firm,  but  of  C.  H. 
Fargo  &  Co.,  a  corporation,  although  it  also  appeared 
that  said  Fargos  above  named  were  the  sole  stock- 
holders and  incorporators  in  said  corporation.  On  ap- 
peal to  this  court  the  judgment  was  reversed,  the  court 
holding  that  the  trial  court  should  have  sustained  the 
motion  for  a  new  trial,  owing  to  the  fact  that  the  evi- 
dence showed  that  said  Fargos,  as  individuals,  had  no 
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cause  of  action  against  the  appellees.     Cutshaw  v.  Fargo , 
8  Ind.  App.  691. 

Proceedings  in  attachment  had  also  been  instituted 
with  the  original  suit  in  the  names  of  said  Fargos  as  in-, 
dividual  plaintiffs,  and  these  proceedings  were  sustained 
and  theproperty  attached  was  orderedsold.  Whenthecause 
again  reached  the  trial  court  there  was  a  change  of  judge, 
and  at  the  February  term,  1894,  the  plaintiff  filed  a  mo- 
tion and  asked  leave  of  court  to  file  an  amended  com- 
plaint. To  this  motion  the  defendants  (the  appellees) 
objected,  but  it  was  overruled  and  they  excepted,  and 
the  amendment  was  allowed. 

Thereupon  the  defendants  below  filed  their  motion  to 
dismiss  the  attachment  proceedings,  when  the  plaintiff 
moved  the  court  for  leave  to  amend  the  proceedings  in 
attachment  '*by  substituting  the  name  of  the  plaintiff  for 
that  of  Charles  H.  Fargo*' ^nd  those  of  the  other  original 
plaintiffs.  The  court  having  had  the  matter  under  advise- 
ment, overruled  the  motion  for  leave  to  amend  the 
affidavit  and  proceedings  in  attachment,  and  the  appel- 
lant excepted. 

The  court  then,  of  its  own  motion,  set  aside  its  pre- 
vious order  granting  leave  to  the  appellant  to  amend  the 
complaint  by  substituting  the  name  of  the  corporation 
for  that  of  the  Fargos  individually,  and  the  appellant 
excepted  to  this  ruling.  The  court  thereupon  overruled 
the  appellant's  motion  for  leave  to  amend  the  complaint, 
and  the  appellant  duly  excepted. 

The  errors  assigned  are : 

1.  The  setting  aside  by  the  court,  of  its  own  motion, 
of  its  order  previously  made  granting  leave  to  amend  the 
complaint. 

2.  The  overruling  of  the  appellant's  motion  for  leave  to 
amend  its  complaint  and  refusing  to  allow  such  amend- 
ment. 
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3.  The  overruling  of  the  appellants'  motion  for  leave 
to  amend  the  affidavit  and  proceedings  in  attachment. 

We  think  the  first  and  second  assignments  of  error  are 
well  taken.  We  are  aware  that  the  granting  or  refusal 
of  leave  to  amend  a  pleading  is  largely  within  the  sound 
discretion  of  the  court,  but  when  the  justice  of  the  case 
so  clearly  requires  that  leave  should  be  granted,  as  it  does 
here,  we  think  it  is  the  duty  of  the  court  on  appeal  to  sa 
direct.     Chicago j  etc.,  J2.  W.  Co.  v.  Jones,  103  Ind.  386. 

We  think  it  sufficiently  appears  that  the  appellant 
corporation  was  the  party  asking  for  the  leave  to  be  sub- 
stituted. As  we  have  seen,  the  original  plaintiffs  are 
also  the  incorporators  and  stockholders  of  the  appellant 
corporation.  They  therefore  had  full  control  over  the 
pending  action,  and  could  act  both  for  the  corporation 
and  themselves  as  former  plaintiffs.  We  do  not  see  how 
the  appellees  could  in  any  manner  have  been  injured  in 
their  rights  by  the  leave  to  amend.  The  amendment 
does  not  render  the  appellees  liable  to  the  appellant  if 
they  were  not  already  so.  If  they  owe  to  the  appellant 
a  debt,  they  should  pay  it,  and  if  not,  they  can  interpose 
their  defense,  whatever  it  be. 

Our  statute  is  very  liberal  on  the  subject  of  amend- 
ments of  pleadings.  R.  S.  1894,  sections  397,  399  (R. 
S.  1881,  sections  394,  396). 

The  facts  upon  which  the  petition  for  leave  to  amend 
was  predicated  were  not  controverted.  From  these  it 
clearly  appeared  that  the  use  of  the  individual  names  of 
the  incorporators  was  brought  about  by  a  mistake  of  the 
facts  concerning  the  incorporation.  The  decided  cases 
fully  support  the  conclusion  that  the  appellant  was  en- 
titled to  the  amendment.  Huhler  v.  Pullen,  9  Ind.  273; 
Abshire  v.  Mather y  27  Ind.  381;  Evanaville,  etc.,M'  R^  Co. 
V.  Lawrence,  29  Ind.  622;  Ferguson  v.  Ramsey,  41  Ind. 
511;    Clough  v.   Thomas,  53  Ind.  24;    Miller  v.  Royce^ 
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Admr.,  60Ind.  189;  Burky.  AndiSf  98  Ind.  59;  Chicago^ 
etc.y  R.  W.  Co.  V.  Jones,  supra. 

The  question  whether  or  not  the  appellant  was  en- 
titled to  an  amendment  of  the  affidavit  and  proceedings 
in  attachment,  is  a  more  serious  one.  It  is  true  the  at- 
tachment proceedings  are  but  an  incident  to  the  main 
action,  and  the  two  generally  go  hand  in  hand.  But 
before  there  can  be  any  attachment,  there  must  be  a 
valid  affidavit,  such  as  the  statute  prescribes,  and  it  must 
somewhere,  either  in  the  caption  or  body,  contain  the 
names  of  the  proper  parties.  Drake  Attachments,  sec- 
tion 113. 

If  the  name  of  the  appellant  were  to  be  inserted  now, 
it  would  be  not  an  amendment  but  a  new  affidavit,  as 
the  amendment  could  not  be  made  without  a  new  verifi- 
cation. Besides,  the  motion  is  to  amend  not  only  the 
affidavit,  but  the  entire  proceedings.  These  include  the 
affidavit,  undertaking,  writ,  appraisement,  return  and 
other  incidents  of  the  levy  and  sale.  These  proceedings 
are  not  in  the  record,  and  we  only  know  they  have  an 
existence  from  the  statements  in  the  briefs  of  counsel  and 
incidental  references  to  the  same  in  the  record.  Assum- 
ing, however,  that  all  questions  are  properly  presented 
by  the  record,  we  do  not  think  the  court  erred  in  deny- 
ing the  leave  to  amend  the  attachment  proceedings. 

Mere  technical  defects  might,  perhaps,  be  amended, 
but,  in  the  absence  of  an  express  statute  upon  the  sub- 
ject, there  can  be  no  material  amendments.  1  Am.  and 
Eng.  Encyc.  of  Law,  907;  Drake  Attachments,  sections 
87,  113. 

We  are  not  aware  of  any  statute  in  this  State  allowing 
such  amendments. 

The  amendment  would  be  tantamount  to  new  attach- 
ment proceedings;  at  least  it  would  require  a  new  writ, 
for  no  amendment  can  make  a  void  writ  valid,  except  as 
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between  the  same  parties.  Drake  Attachments,  section 
113. 

There  is  a  vast  difference  between  the  rules  governing 
amendments  to  ordinary  pleadings  and  those  applica- 
ble to  attachments.  In  the  former,  as  we  have  already 
said,  the  code  allows,  and  in  fact  requires,  great  liber- 
ality of  construction.  In  attachment  proceedings,  how- 
ever, the  statute  must  be  closely  and  strictly  followed. 
Marnine  v.  Murphy^  8  Ind.  272;  Willets  v.  Ridgway,  9 
Ind.  367. 

In  the  present  case,  the  proposed  amendment  is  of  a 
material  character,  for  it  introduces  into  the  cause  a  new 
plaintiff  for  the  ones  who  originally  instituted  the  action 
and  proceedings.  The  effect  of  this  change  of  parties 
must  necessarily  and  inevitably  lead  to  a  dissolution  of 
the  attachment,  although  we  doubt  not  that  a  new  writ 
may  be  issued  upon  the  filing  of  new  proceedings.  But 
the  plaintiff  now  before  the  court  had  no  right  of  action, 
or  at  least  had  asserted  none,  when  these  proceedings 
were  begun.  The  substitution  of  the  new  plaintiff,  to 
which  we  think  the  appellant  is  entitled,  carries  with  it 
the  dissolution  of  the  attachment  instituted  by  the  orig- 
inal plaintiffs. 

There  was  no  error  in  refusing  leave  to  amend  the 
affidavit  and  other  proceedings  in  attachment. 

For  the  error  of  denying  leave  to  amend  the  complaint, 
the  judgment  must  be  reversed. 

Judgment  reversed. 

Filed  Jan.  29, 18d5 ;  petition  for  a  rehearing  overruled  April  9, 1895. 
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No.  1,886. 
Baubb  V.  Oldbndorf,  Jr.,  by  Next  Friend. 

Appbllatb  Court  Practice. — Excessive  Damages. — Remittitur, — Judg- 
ment  Affirmed, — ^Where  the  plaintiff  (appellee)  has  remedied,  by 
'remittitur,  the  only  error  (excessive  damages)  of  which  the  defend* 
ant  (appellant)  could  complain,  the  judgment  will  be  affirmed. 

From  the  Marion  Superior  Court. 
J.  M.  Bailey^  S.  N.  Cham]>er8,  8.  0.  Pickens  and  C. 
W.  MooreSf  for  appellant. 
J.  F.  McCray  and  S.  Ashhy^  for  appellee. 

Ross,  C.  J. — ^The  appellee  sued  and  recovered  judg- 
ment in  the  court  below  against  appellant,  for  injuries 
received  by  reason  of  being  bitten  by  appellant's  dog. 

The  first  specification  of  error  in  appellant's  assign- 
ment of  errors  tests  the  correctness  of  the  court's  ruling 
in  overruling  appellant's  motion  for  a  new  trial.  This 
motion  contains  eighteen  reasons  for  which  a  new  trial 
was  asked.  The  seventh  and  eighth  reasons  go  to  the 
amount  of  the  damages  assessed,  and  the  ninth,  tenth 
and  eleventh  are  that  the  verdict  is  not  sustained  by  suf- 
ficient evidence,  and  is  contrary  to  law. 

The  jury  in  their  verdict,  which  was  a  general  one, 
assessed  appellee's  damages  at  $2,500.  A  remittitur  was 
entered  by  counsel  for  appellee  for  $1,250,  whereupon 
the  court  rendered  judgment  on  the  verdict  in  favor  of 
appellee  for  the  residue. 

Counsel  very  earnestly  insist  that  the  evidence  is  in- 
sufficient to  sustain  the  verdict.  We  can  not  agree  with 
counsel  in  this  contention.  There  is  evidence  from 
which  the  jury  could  find  that  the  appellant  knew  the 
dog  was  vicious  before  it  attacked  appellee.  Upon  this 
question  there  is  a  confiict  in  the  evidence,  and  the  jury 
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having  decided  against  appellant  this  court  will  not  re- 
view that  decision.  This  court,  as  has  been  so  often  de- 
cided, will  not  weigh  the  evidence  and  determine  which 
side  has  a  preponderance.  That  is  for  the  jury,  subject 
to  review  by  the  trial  court,  and  their  decision,  if  there 
is  any  evidence  to  support  it,  is  final. 

Neither  do  we  think  the  evidence  shows  that  the  ap- 
pellee was  himself  guilty  of  contributory  negligence,  or 
that  there  was  such  negligence  on  the  part  of  appellee's 
parents  as  precludes  his  right  to  recover. 

There  is  no  evidence  tending  to  show  that  the  child 
struck  the  dog,  causing  it  to  bite  him,  as  counsel  contend. 

Objection  is  also  made  to  the  fifth  and  seventh  in- 
structions, given  by  the  court  of  its  own  motion. 

Considering  all  of  the  instructions  given  together  they 
are  very  full,  covering  the  law  applicable  to  the  evidence 
introduced.  Considering  them  together  they  state  the 
law  accurately.  We  deem  it  unnecessary  to  set  out  in 
this  opinion  the  instructions  complained  of,  or  to  an- 
swer directly  every  attack  made  upon  them,  but  content 
ourselves  with  saying  that  after  reading  the  evidence 
carefully  and  considering  and  applying  the  instructions 
with  reference  thereto  the  verdict  of  the  jury  was  a  just 
and  righteous  one. 

The  amount  of  the  judgment  is  not  excessive.  Whether 
or  not  the  damages  assessed  by  the  jury  in  their  verdict 
were  excessive  we  have  not  considered,  because  it  is  clear 
to  our  minds  that  the  amount  for  which  judgment  was 
rendered  is  but  a  fair  sum. 

The  cause  seems  to  have  been  fairly  tried,  and  if  the 
appellee,  by  his  remittitur,  has  remedied  the  only  error 
of  which  appellant  could  complain,  he  is  not  banned, 
and  the  judgment  will  have  to  be  affirmed. 

Judgment  affirmed. 

FUed  April  24, 1896. 
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No.  1,567. 

Watts  v.  Mopfbtt  bt  al. 

HusBAKD  AND  WiTE.— Agency,— Liability  of  Husband  for  Wife'8  Con- 
tracts. — Necessaries,— Banng  cohabitation^  a  presumption  of  law 
arises  that  the  husband  assents  to  contracts  made  by  the  wife  for  the 
supply  of  articles  suitable  to  their  means  and  station  in  life,  and 
this  presumption  may  be  further  strengthened  by  the  conduct  of  the 
husband  through  a  series  of  years  in  permitting  his  wife  to  exercise 
such  power,  and  acquiescing  therein. 

Same. — Agency, — Revocation  of  Wife's  Authority,— When  Not  Binding 
on  Third  Parties, — Although  such  agency  of  the  wife  be  revoked  by 
the  husband,  the  revocation  could  not  be  effectual  as  to  third  parties 
if  they  continued  to  deal  with  the  wife  as  an  agent  in  reliance  upon 
authority  as  such,  unless  the  revocation  was  made  known  to  them. 

New  Tbial. — Newly  Discovered  Evidence, — Diligence, — Cumulative  Evi- 
dence—Thai the  motion  for  new  trial  because  of  newly  discovered 
evidence  does  not  show  reasonable  diligence,  and  that  the  proposed 
evidence  is  merely  cumulative,  see  opinion. 

From  the  Jefferson  Circuit  Court. 
J.  McGregor,  A,  D.  Vanoadal  and  H.  FranciscOf  for 
appellant. 
C,  E,  Walker  and  J.  W.  Linck,  for  appellees. 

Gavin,  J. — Appellees  recovered  judgment  for  goods 
sold  and  delivered.  Appellant's  motion  for  new  trial 
raises  the  only  questions  presented  here. 

The  goods  were  purchased  by  the  wife  or  by  the  chil- 
dren of  appellant  in  the  wife's  presence  aud  by  the  direc- 
tion of  the  wife  and  were  such  as  were  ordinarily  used 
for  family  and  household  purposes. 

The  bill  covered  the  period  from  May  29,  1891,  to  the 
close  of  1892,  most  of  the  goods  being  purchased  in 
1892. 

The  contention  of  counsel  is  that  appellant  is  not 
bound  by  the  purchases  made  upon  his  credit,  because 
there  was  neither  an  agency  in  fact  nor  one  ex  necessitate, 
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such  as  would  justify  appellant's  being  held  bound  for 
the  goods.  It  is  unnecessary  for  us  to  take  up  and  dis- 
cuss the  limits  of  the  doctrine  of  the  agency  of  a  wife 
arising  ex  necessitate,  but  we  will  confine  ourselves  to  the 
consideration  of  whether  or  not  appellant  is  liable  upon 
the  general  principles  of  agency.  It  must  here  be  kept 
in  mind  that  it  is  not  the  province  of  this  court  to  weigh 
conflicting  evidence  and  determine  where  lies  the  pre- 
ponderance. We  are  simply  authorized  to  declare  the 
law  upon  those  facts  as  to  which  there  is  some  evidence 
fairly  supporting  the  finding  of  the  trial  court  or  jury. 
Smith  V.  Stump,  12  Ind.  App.  359,  and  cases  cited. 

The  appellant  and  his  wife  had  been  married  twenty 
years,  and  were  living  together  in  the  city  of  Madison 
with  their  six  children. 

There  is  evidence  that  appellant's  wife  and  children 
had  run  bills  at  appellees'  stores  and  others  for  many 
years  prior  to  the  commencement  of  this  bill  and  that  all 
had  been  regularly  paid  by  appellant  without  question, 
so  far  as  the  evidence  discloses,  except  the  bill  of  ap- 
pellees last  preceding  the  one  in  suit.  On  the  presen- 
tation of  that  bill  it  is  asserted  by  appellant  that  he  di- 
rected appellees  explicitly  not  to  sell  his  family  any 
more  goods  on  his  account.  This  statement,  however, 
is  flatly  denied  by  the  appellee,  to  whom  it  is  said  to 
have  been  made,  he  asserting  that  the  dissatisfaction 
and  anger  then  expressed  by  appellant  was  founded  upon 
his  having  formerly  paid  for  the  same  goods  twice. 
From  the  circumstances  disclosed  in  the  record,  the  mar- 
riage and  cohabitation  of  the  parties,  the  long  continued 
practice  of  purchases  made  by  the  wife  on  credit  and 
the  regular  payment  of  the  bills  by  the  husband,  we 
think  there  can  be  no  doubt  but  that  the  court  correctly 
found  that  the  wife  was,  during  a  period  of  many  years, 
authorized  to  purchase  household  and  family  supplies 
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upon  the  husband's  credit.  The  existence  of  the  agency 
in  those  years  does  not  in  this  case  rest  merely  upon  the 
presumption  arising  from  their  cohabitation,  although 
it  was  said  in  LUson  v.  Broiun,  26  Ind.  489,  that  **dur- 
ing  cohabitation  there  is  a  presumption  of  law  arising 
from  that  fact  that  the  husband  assents  to  contracts 
made  by  the  wife  for  the  supply  of  articles  suitable  to 
their  means  and  station  in  life." 

This  presumption  is  further  strengthened  by  the  con- 
duct of  appellant  through  a  series  of  years  in  permitting 
his  wife  to  exercise  this  power  and  acquiescing  therein. 
The  husband  having  held  out  the  wife  as  his  agent  by 
his  previous  dealings  with  appellees,  they  were  entitled 
to  continue  to  so  regard  her  until  otherwise  informed. 
Schouler's  Husb.  and  Wife,  sections  106,  120;  Bergh  v. 
Warner,  47  Minn.  250;  Anthony  v.  PhilUpa,  17  R.  I. 
188.    . 

It  is  undeniably  established  by  the  evidence  that  about 
the  time  of  the  presentation  of  the  last  preceding  bill  of 
$160,  probably  one  or  two  years  before  the  commence- 
ment of  the  bill  in  suit  the  wife  and  children  were  ex- 
pressly forbidden  by  appellant  to  purchase  anything  on 
credit  at  appellees'  store.  Thus  the  agency,  regarded 
simply  as  an  ordinary  agency  created  by  the  consent 
of  appellant,  was  undoubtedly  revoked.  Segdhaum  v. 
Ensminger,  117  Pa.  St.  248.  But  this  revocation  could 
not  be  effectual  as  to  appellees  if  they  continued  to  deal 
with  the  wife  as  an  agent  in  reliance  upon  her  authority 
as  such,  unless  its  revocation  was  made  known  to  them. 

As  to  those  dealing  with  the  agent  in  ignorance  of  the 
changed  condition  of  affairs  the  principal  under  such 
circumstances  is  bound  by  the  agent's  act,  even  after  the 
revocation  of  the  authority.  Pittsburghy  etc.,R.  W,  Co. 
V.  Berryman,  11  Ind.  App.  640;  Springfield  Engine  and 
Vol  .12—26 
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Thresher  Co,  v.  Kennedy,  7  Ind.  App.  502;  Ulrich  v. 
McCormick,  66  Ind.  243;  North  Chicago,  etc,,  Co.  v.  fly- 
land,  94  Ind.  448;  Baker  v.  Carter,  83  Me.  132. 

In  the  case  of  Clark  v.  Cox,  32  Mich.  204,  the  only 
question  involved  was  the  liability  of  the  husband  for 
necessaries  ex  necessitate  where  he  had  in  fact  supplied 
his  wife's  needs  otherwise.  There  was  there  neither  ex- 
press authority  nor  implied  authority  arising  from  previ- 
ous dealings. 

The  appellant,  it  is  true,  testified  that  he  did  notify 
appellees  of  this  revocation,  but,  as  we  have  said,  this  is 
expressly  denied.  The  finding  of  the  trial  court  upon 
the  issue  of  fact  thus  formed  must  be  by  us  regarded  as 
conclusive  in  favor  of  the  appellees,  who  also  denied 
having  seen  the  printed  notice. 

We  have  given  to  the  evidence  and  brief  of  counsel 
quite  careful  consideration  and  are  unable  to  disturb  the 
finding  upon  the  evidence. 

One  cause  for  new  trial  was  based  upon  newly  discov- 
ered evidence,  that  of  a  witness  who  heard  the  conversa- 
tion between  the  appellee  and  appellant  at  the  presenta- 
tion of  the  $160  bill,  the  occasion  when  appellant  said 
he  notified  appellee  not  to  sell  further  to  his  family  upon 
credit. 

The  conversation  occurred  in  the  oflSce  room  of  appel- 
lant's livery  stable  and  was  overheard  by  the  proposed 
witness,  who  was  a  stable  hand  in  appellant's  employ 
and  at  the  time  engaged  in  work  about  the  stable,  but 
outside  the  ofiice,  the  door  of  which  was  open.  Appel- 
lant, on  the  occasion,  was  angry  and  talked  loud.  Ap- 
pellant had  never  made  any  inquiry  concerning  the  wit- 
ness' knowledge  of  the  transaction  because  he  did  not 
know  he  had  heard  it.  We  are  strongly  of  the  opinion 
that  reasonable  diligence  would  have  required  him  to 
take  notice  that  such  a  loud  and  angry  talk  might  easily 
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have  been  overheard  by  his  employe  working  in  the 
stable,  and  that  he  should,  therefore,  have  inquired  con- 
cerning his  knowledge  before  the  trial.  Be  that,  how- 
ever, as  it  may,  we  are  compelled,  under  the  authorities, 
to  regard  the  newly  discovered  evidence  as  cumulative 
merely,  and,  therefore,  not  such  as  will  authorize  the 
granting  of  a  new  trial.  The  witness  simply  proposed 
to  testify  to  that  to  which  appellant  had  himself  sworn 
on  the  trial. 

The  precise  question  thus  presented  was  decided  ad- 
versely to  appellant  in  Fox  v.  Reynolds,  24  Ind.  46,  after 
a  full  discussion  of  the  principles  involved.  This  case 
has  been  followed  as  to  this  proposition  in  Atkisaon  v. 
Martin,  39  Ind.  242;  Winsett  v.  State,  57  Ind.  26;  S.chnurr 
V.  Siults,  119  Ind.  429. 

Counsel  rely  upon  Koehel  v.  Bartlett,  89  Ind.  237.  It 
may  be  said  of  this  case  that  it  does  not  appear  from  the 
opinion  that  the  matters  to  which  the  new  witness  pro- 
posed to  testify  were  the  same  transactions  and  conver- 
sations to  which  the  party  had  testified  on  the  trial,  nor 
do  the  cases  cited  therein  sustain  any  different  rule  from 
that  we  here  declare. 

If  there  should,  however,  be  deemed  any  conflict  be- 
tween that  and  the  earlier  cases,  the  later  case  of  Schnurr 
V.  Stults,  supra,  must  be  regarded  as  restoring  the  au* 
thority  of  the  earlier  decisions. 

The  judgment  is  affirmed. 

Filed  April  28, 1895. 


404        APPELLATE  COURT  OF  INDIANA, 
Kleespies  v,  McKenzie. 


No.  1,404. 

Elbbspibs  V.  McKbnzib. 

Laitdlobd  akd  Txnant. — Tenant  Holding  Over,  When  Creaie%  a  Lease 
for  Another  Term  of  Equal  Duration, — If  a  lessee  for  a  certain  period 
fixed  by  the  lease  holds  over  such  period,  and  the  landlord  accepts 
or  demands  rent  for  the  holding  over  after  the  expiration  of  the 
original  lease,  the  holding  over,  with  such  implied  consent  of  the 
landlord,  creates  by  implication  a  new  lease  for  another  term  of 
equal  duration,  and  upon  the  same  conditions  as  the  original  ten- 
ancy ;  but  this  rule  is  limited  to  cases  where  the  fixed  period  of  the 
lease  is  for  less  than  one  year. 

BAMK.'-Holding  Over,-^Tenancy  from  Year  to  F«ar.— Where  the  period 
of  the  tenancy  is  for  a  year  or  more,  such  holding  over  creates  a 
new  tenancy  from  year  to  year,  and  not  for  the  same  period  of  da« 
ration  as  the  old  one. 

Same. — Lease,  When  not  Created  by  Parol  or  Implication. — A.  lease  for 
more  than  three  years  can  not  be  created  by  parol  nor  ariae  by  lm« 
plication  of  law. 

From  the  Clark  Circuit  Court. 
L.  A.  Douglass,  for  appellant. 
J.  O.  Howard,  for  appellee. 

Rbinhard,  J. — ^This  is  an  action  by  the  appellant 
against  the  appellee  for  the  possession  of  two  lots  in  the 
city  of  Jeffersonville,  of  which  the  appellant  is  the 
owner^  and  the  appellee  a  tenant.  The  merits  of  the 
controversy  can  best  be  determined  by  considering  the 
evidence  and  ascertaining  its  sufficiency  or  insufficiency 
to  support  the  verdict. 

On  the  6th  day  of  May,  1882,  the  real  estate  was 
owned  by  Lod  W.  Beckwith,  who  leased  it  to  one  Virgil 
V.  Cochran  for  a  period  of  ten  years  by  executing  a 
written  lease,  in  due  form,  at  the  price  of  $50  per  annum, 
payable  quarterly  on  February  6,  May  6,  August  6  and 
November  6,  in  each  year.  Prior  to  the  expiration  of  the 
lease,  Cochran  assigned  the  same  to  the  appellee,  who 
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took  possession  of  the  premises,  and  still  plaims  to  hold 
them  by  virtue  of  the  lease.  On  the  10th  day  of  Jan- 
uary,  1891,  and  after  the  said  assignment  to  appellee, 
the  appellant  purchased  the  property,  and  took  the  same 
subject  to  the  provisions  of  said  lease,  and  with  the  ap- 
pellee in  the  occupancy  of  the  premises.  The  term  of 
ten  years  expired  on  the  6th  day  of  May,  1892,  and  the 
appellee  held  over  in  the  possession  of  the  leased  prem- 
ises without  giving  the  appellant  any  notice  of  bis  in- 
tention to  do  so,  and  without  any  notice  to  quit  on  the 
part  of  the  appellant  to  the  appellee.  The  quarterly  pay- 
ments of  rent  having  fallen  due  on  May  6,  August  6 
and  November  6,  1892,  and  remaining  unpaid,  the  ap- 
pellant, on  the  29th  day  of  December,  1892,  served  notice 
in  writing  upon  the  appellee  to  deliver  up  to  her,  at  the 
expiration  of  ten  days  from  the  date  of  receiving  such 
notice,  the  possession  of  said  premises,  unless  the  rent 
then  due  should  be  paid  within  that  time.  The  appellee 
refused  to  surrender  the  possession,  and  the  appellant 
instituted  the  suit. 

The  facts  as  above  set  out  are  practically  admitted  by 
both  parties.  The  appellee  insists  that  under  the  law, 
the  appellee  having  with  the  implied  or  tacit  consent  of 
the  appellant  held  over  in  possession,  a  tenancy  for 
another  term  of  ten  years  was  created,  and  that  a  ten 
days'  notice  to  quit  is  insufficient  to  terminate  the  ten- 
ancy upon  a  failure  to  pay  rent.  On  the  other  hand,  it 
is  the  appellant's  contention  that  after  the  expiration  of 
the  tenancy  of  ten  years,  if  the  appellee  continued  to 
hold  over  without  having  first  given  the  appellant  notice 
that  she  desired  to  renew  the  lease  for  another  ten  years, 
such  holding  over  even  with  the  implied  consent  of  the 
appellant,  created  only  a  tenancy  from  year  to  year, 
which,  upon  failure  to  pay  rent  when  due,  could  be 
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terminated  upon  ten  days'  notice  to  quit,  unless  the  rent 
was  paid  during  i^aid  time. 

It  is  conceded  by  counsel  for  the  appellee  that  if  the 
tenancy  created  by  the  holding  over  was  from  year  to 
year  only,  the  notice  given  the  appellee  on  her  failure  to 
pay  rent  was  suflBcient,  and  the  appellant  would  be 
entitled  to  the  possession.  The  controlling  question,  there- 
fore, is  whether  the  tenancy  created  by  the  holding  over 
was  one  for  ten  years  or  one  from  year  to  year  only. 

It  was  doubtless  the  duty  of  the  appellee,  at  the  expi- 
ration of  her  lease,  to  quietly  yield  the  possession  there- 
of to  the  appellant,  and  she  was  not  entitled  to  any  no- 
tice to  quit.  The  appellee  having  failed  to  surrender 
the  occupancy  of  the  premises  according  to  the  terms  of 
her  contract,  the  appellant  had  the  right  to  treat  the  ap- 
pellee as  a  trespasser,  and  could  have  evicted  her  from 
the  premises  at  any  time  after  the  termination  of  the 
lease.  But  the  appellant's  failure  to  do  so,  and  the  fact 
that  she  claimed  rent  from  the  appellee  after  the  lease 
had  expired,  may  be  regarded  as  a  consent  on  her  part 
to  continue  the  tenancy  for  another  term. 

The  court  below  held  that  the  continuation  of  the  ap- 
pellee in  the  possession  of  the  premises,  with  the  implied 
consent  of  the  appellant,  established  a  new  tenancy  for 
a  term  of  ten  years. 

It  is  a  well  known  general  rule  of  the  law  of  landlord 
and  tenant  that  if  a  tenant  or  lessee  for  a  certain  period 
fixed  by  the  lease  or  contract  of  rent  holds  over  such  pe- 
riod, and  the  landlord  accepts  or  demands  rent  after  the 
expiration  of  the  original  lease,  the  holding  over  with 
such  implied  consent  of  the  landlord  creates  by  implica- 
tion a  new  demise  for  another  term  of  equal  duration, 
and  upon  the  same  conditions  as  the  original  tenancy. 
Bright  v.  McOuat,40  Ind.  521;  Burbank  v.  Dyer,  54  Ind. 
892;  Tolle  v.  Orth,  75  Ind.  298;  Tinder  v.  Davis,  88  Ind. 
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99;  BoUenbacker  v.  Fritts,  98  Ind.  50;  New  York,  etc.,  R. 
W,  Co.  V.  Randall,  102  Ind.  453;  Harry  v.  Harry,  127 
Ind.  91;  Taylor's  Landlord  and  Tenant,  section  525. 

But  this  rule  is  limited  to  cases  where  the  fixed  period 
of  the  contract  or  lease  is  for  less  than  one  year.  In 
that  class  of  cases  the  new  tenancy  created  is  for  another 
period,  equal  in  duration,  to  the  one  under  which  the 
tenant  had  previously  held.  But  when  the  period  of 
such  former  tenancy  was  for  a  year  or  more,  the  new 
demise  becomes  a  tenancy  from  year  to  year,  and  not  for 
the  same  period  of  duration  as  the  old  one.  In  some  of 
the  cases  relied  upon  by  the  appellee  the  rule  is  declared 
differently,  or  made  applicable  to  tenancies  for  a  num- 
ber of  years,  while  other  cases  cited  by  her  coun- 
sel expressly  limit  the  rule  to  tenancies  for  one  year  or 
less.  BoUenbacker  v.  Frills ,  supra;  Telle  v.  Orth,  supra; 
Bright  v.  McOuai,  supra. 

The  statute  of  frauds  requires  leases  for  more  than 
three  years  to  be  in  writing,  otherwise  they  are  void.  R. 
S.  1894,  section  6629  (R.  S.  1881,  section  4904). 

The  old  lease,  which  was  for  ten  years,  amounted  to 
an  estate  for  years.  Brovm's  Admrs,  v.  Bragg^  22  Ind.  122. 

Such  estate  could  not  be  created  by  parol  nor  arise 
by  implication  of  law.  The  new  demise  being  one 
which  arises  by  implication  of  law  is  the  same  as  if  cre- 
ated by  parol,  and  is  not  valid  for  the  full  term.  It  is 
on  a  footing  with  tenancies  established  by  the  occupancy 
of  the  tenant  on  the  one  hand  and  the  consent  of  the 
landlord  on  the  other,  without  any  express  agreement  as 
to  duration.  All  such  general  tenancies  are  by  express 
provision  of  our  statute,  made  tenancies  from  year  to 
year.  R.  S.  1894,  section  7089  (R.  S.  1881,  section 5208); 
Ross  V.  Schneider,  30  Ind.  423;  Tolle  v.  Orth,  supra; 
Swan  V.  Clarky  Guar.,  80  Ind.  57;  Goomler  v.  Hefner,  86 
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Ind.  108;  Barrett  v.  Johnson,  2  Ind.  App.  25;  EUiott  v. 
Stone  City  Bank,  4  Ind.  App.  155. 

Under  the  statute  29  Car,  2,  c.  393,  all  leases  by 
parol  for  more  than  three  years  were  void  as  such,  the 
same  as  under  our  statute,  but  it  was  provided  in  the 
English  statute  that  a  parol  lease  for  a  longer  term  than 
three  years  should  have  the  effect  of  a  tenancy  at  will 
only.  Notwithstanding  this  provision  it  is  held  that  a 
holding  over  under  a  parol  lease  for  a  longer  term  than 
three  years  is  considered  as  holding  upon  all  the  terms 
of  the  parol  agreement  so  far  as  applicable  to  a  tenancy 
from  year  to  year.  See  1  Wood  Landl.  &  Tenant  (2d 
ed.),  p.  49,  and  cases  cited  in  note  2. 

The  same  rule  substantially  prevails  by  virtue  of  the 
statute  of  this  State.     RaiUback  v.  Walke,  81  Ind.  409. 

But  we  are  not  without  express  authority  in  this  State 
upon  the  exact  question  in  controversy.  Thiebaud  v. 
First  NaVl  Bank,  etc.,  42  Ind.  212;  Montgomery  v. 
Board,  etc.,  76  Ind.  362;  Rothschild  v.  Williamson,  83 
Ind.  387. 

It  follows  that  the  appellee  was  only  a  tenant  from 
year  to  year,  and  that  the  notice  to  quit  which  was  served 
upon  him  and  his  failure  to  pay  the  rent  due  terminated 
the  tenancy.  Upon  the  evidence,  the  verdict  and  judg- 
ment should  have  been  for  the  appellant  on  each  para- 
graph of  the  complaint.  The  appellant  is  entitled  to  a 
new  trial. 

Judgment  reversed. 

Filed  April  26, 1895. 
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Lbvi  bt  al.  t;.  Fbdeb  bt  al. 

DAMAQta.^AmourU  of  Recovery. —  When  Appellate  Court  WiU  Not  Inr 
terfere. — 11  there  is  a  conflict  in  the  evidence  as  to  the  amount  of  the 
recovery  or  damages,  the  appellate  tribunal  will  not  interfere  with 
the  discretion  given  to  the  jury  and  the  trial  court. 

From  the  Lawrence  Circuit  Court. 

M.  F.  Dunn,  S.  B.  Love,  J.  R.  East  and  R.  O.  MiUer, 
for  appellants. 

W.  E.  Martin,  T.  J.  Brooks,  J.  H.  Willard  and  J.  E. 
Boruf,  for  appellees. 

LoTZ,  J. — ^The  appellants  sued  the  appellees  for  the 
breach  of  the  conditions  in  two  attachment  undertakings. 
The  cause  was  tried  by  a  jury,  which  returned  a  verdict 
for  the  appellant  Adolph  Levi  in  the  sum  of  |350. 

The  only  error  assigned  in  this  court  is  the  overruling 
of  the  motion  for  a  new  trial. 

The  only  cause  for  a  new  trial  discussed  by  appellants' 
counsel  is  that  the  damages  assessed  by  the  jury  are  in- 
sufficient, being  too  small. 

It  is  earnestly  insisted  that  the  evidence  conclusively 
establishes  that  the  appellant  was  entitled  to  a  much 
larger  recovery.  It  is  true  that  where  the  evidence  of 
the  amount  of  the  recovery  is  undisputed  this  court  may 
consider  it  and  make  such  order  on  the  lower  court  as 
the  ends  of  justice  require.  But  if  there  is  a  conflict  in 
the  evidence  as  to  the  amount  of  the  recovery  or  dam- 
ages this  court  will  not  interfere  with  the  discretion  given 
to  the  jury  and  the  trial  court. 

A  careful  reading  of  the  evidence  shows  a  conflict 
upon  this  question. 

The  judgment  is  therefore  affirmed. 

Filed  April  25, 1895. 
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No.  1,478. 

Thb  Louisville,  New  Albany  and  Chioaoo  Railway 
Company  v.  Sparks  et  al. 

Dam AOBS.— j1<  to  Land.— How  Proven.— The  meaenire  of  damages  for 
injury  to  real  estate  is  the  difference  in  its  value  by  reason  of  the 
injuries/which  is  ascertained  by  proof  of  the  value  of  the  land  before 
and  after  the  injury. 

Same.^As  to  Crops. — How  Proven. — ^The  measure  of  damages  to  crops 
is  proved  by  showing  the  difference  in  the  value  of  the  crops  with 
and  without  the  injury. 

Same. — How  Proven. — Opinion  Evidence. — Damages  may  be  proven  by 
opinion  evidence,  but  not,  however,  by  opinions  of  what  the  injury 
amounts  to  in  dollars  and  cents,  for  it  would  be  an  attempt  to  sub- 
stitute the  opinion  of  the  witness  for  that  of  the  jury  on  a  question 
directly  involved  in  the  issues. 

Appellate  Court  Pbactice. — Error  Prima  Facte  Prejudicial. — Re* 
versal. — Harmless  Error.— Where  an  error  complained  of  by  appel- 
lant is  prima  facie  prejudicial,  it  devolves  upon  appellee  to  show 
that  it  was  harmless  before  the  judgment  will  be  affirmed. 

From  the  Floyd  Circuit  Court. 

E.  G.  Field,  W.  S.  Kinnan  and  W.  G.  Utz,  for  appel- 
lant. 

C.  L.  Jewett  and  H.  E.  Jewett,  for  appellees. 

Reinhard,  J. — ^The  appellees  are  husband  and  wife, 
and  this  action  was  brought  by  them  against  the  appel* 
lant  for  damages  to  the  real  estate  of  the  wife  on  account 
of  the  alleged  negligence  of  the  appellant  in  reconstruct- 
ing a  culvert  near  its  railroad  and  the  said  real  estate, 
causing  the  water  to  back,  overflow  and  stand  upon  the 
same,  and  injuring  it  in  various  ways,  and  injuring  the 
crops  thereon  and  the  health  of  the  appellee,  Fannie  A. 
Sparks. 

In  the  court  below  the  appellees'  recovered. 

At  the  trial  appellees'  counsel  propounded  to  John  P. 
Sparks,  the  husband  and  witness  of  Fannie  A.  Sparks, 
the  following  question: 
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**You  may  state  to  the  jury  what,  ia  your  judgment, 

is  the  depreciation  in  value  of  the  property  and  injury 

.  to  the  crops,  on  account  of  these  overflows  that  you  have 

detailed  occurring  since  the  sewer  pipe  was  substituted 

for  the  culvert?*' 

To  this  question,  the  appellant's  counsel  objected  be- 
cause it  sought  to  elicit  from  the  witness  a  conclusion 
and  not  a  fact.  The  objection  was  overruled  and  the 
appellant  excepted.  The  witness  then  answered:  *'A 
thousand  dollars,"  which  was  all  the  evidence  given  on 
the  subject  of  the  amount  of  damages. 

The  question  involved  two  elements  of  damages,  viz., 
damages  to  the  real  estate  and  damages  to  the  growing 
crops.  Each  of  these  formed  a  proper  subject  of  inquiry 
which  should  have  been  pursued  separately,  although 
the  objection  was  not  based  upon  the  ground  of  the  du- 
plicity of  the  question.  Before  determining  the  ques- 
tion before  us  it  is  proper  to  ascertain  what  is  the  meas- 
ure of  damages  for  the  injury  to  the  land  and  to  the 
growing  crops. 

Injuries  of  the  character  here  sued  for  are  somewhat 
analogous  to  those  involved  in  actions  for  damages  for 
the  wrongful  appropriation  of  land  by  municipal  cor- 
porations or  railroad  companies.  In  all  such  cases  where 
the  injury  is  a  permanent  one,  the  measure  of  damages 
to  the  land  is  the  diminished  market  value  of  the  same 
by  reason  of  the  injury,  which  is  ascertained  by  proof  of 
the  market  value  before  the  injury  and  the  market  value 
after  the  injury,  leaving  it  to  the  jury  or  court  trying  the 
cause  to  calculate  the  difference.  If,  however,  the  in- 
jury is  not  a  permanent  one,  and  the  action  does  not 
recognize  the  right  of  the  defendant  to  continue  the  ob- 
struction, then  it  seems  that  damages  can  only  be  recov- 
ered up  to  the  time  of  the  commencement  of  the  action, 
and  that  successive  actions  may  be  brought  for  succes- 
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sive  injuries  resulting  from  the  same,  and  the  measure 
of  damages  is  found  in  the  depreciation,  not  of  the  value 
of  the  land,  but  of  the  value  of  the  use  of  the  same,- 
which  is  ascertained  by  proof  of  such*  value  before  and 
after  the  injury.  1  Sutherland  Dam.,  section  116;  Sedg- 
wick Dam.  (8th  ed.),  section  942,  and  cases  there  cited; 
City  of  Fort  Wayne  v.  Hamilton,  132  Ind.  487;  Indiana^ 
etc,  R.  W.  Co.  V.  Eberle,  110  Ind.  542  (551). 

Where  the  destruction  or  injury  of  the  crops  enters 
into  the  damages  as  an  element,  such  damages  are  meas- 
ured by  proof  of  the  value  of  the  crops  with  and  without 
the  injury,  leaving  the  court  or  jury  to  determine  the 
difference,  as  in  the  other  case. 

We  recognize  the  fact,  however,  that  an  injury  result- 
ing from  such  an  act  of  negligence  as  the  one  here  com- 
plained of  may  be  in  part  permanent  and  in  part  tem- 
porary or  transient.  Thus  the  land  and  buildings  may 
have  been  permanently  injured  by  washouts  and  gullies 
so  as  to  diminish  the  value  of  the  entire  tract  or  parcel, 
while  in  addition  there  may  have  been  temporary  injuries. 

In  the  present  case  the  injury  to  the  soil  or  real  estate 
seems  to  have  been  of  a  permanent  character,  the  other 
injuries  complained  of  being  injuries  to  the  crops  grow- 
ing on  the  place  and  injury  to  the  health  of  the  appellee, 
Fannie  A.  Sparks.  Hence,  the  measure  of  the  damages 
for  the  injury  to  the  real  estate  is  the  difference  in  its 
value  by  reason  of  the  injuries,  which  is  ascertained  by 
proof  of  the  value  of  the  land  before  and  after  the  same. 
Chicago,  etc.,  R.R.   Co.  v.  Smith,  6  Ind.  App.  262. 

Whatever  damage  was  occasioned  by  injury  to  the 
crops  should  be  proved  by  showing  the  difference  in  the 
value  of  such  crops  with  and  without  the  injury. 

Values,  as  counsel  correctly  contend,  may  be  proved 
by  the  opinions  of  witnesses,  for  these  are,  after  all,  but 
estimates  based  upon  the  fact  that  other  property  of   a 
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similar  character  in  the  neighborhood  has  been  or  could 
be  sold  for  similar  prices.  Such  opinions  may  also  be 
based  upon  the  knowledge  of  the  witness  of  persons  de- 
siring to  purchase'  the  property  and  the  price  that  they 
are  offering  for  it.  There  would  have  been  consequently 
no  valid  objection  to  asking  the  witness  his  opinion  as 
to  the  value  of  the  property  or  the  difference  in  the  value 
before  and  after  the  injury,  and  possibly  there  may  have 
been  no  error  in  asking  him  his  opinion  as  to  the  depre- 
ciation, but  that  portion  of  the  question  which  required 
the  witness  to  give  his  judgment  or  estimate  of  the  **in- 
juries'*  to  the  crops  was  decidedly  objectionable  for  the 
reason  that  it  was  an  attempt  to  substitute  the  conclusion 
or  opinion  of  the  witness  for  that  of  the  jury  on  a  ques- 
tion directly  involved  in  the  issues.  What  the  injuries 
or  damages,  or  any  portion  of  them,  are  or  were  in  this 
case  was  for  the  jury  and  not  for  the  witness  to  decide. 
If  it  were  left  to  the  witness  to  pass  judgment  on  what 
the  amount  of  damage  or  injury  is  or  should  be,  he 
might  base  his  estimate  upon  things  which  do  not  law- 
fully enter  into  the  consideration  of  the  question  as  ele- 
ments of  damages.  For  this  and  other  reasons  the  wit- 
ness should  not  be  allowed  to  give  his  own  conclusions 
or  estimates  of  the  damages.  True,  the  damages  may  be 
proved  by  opinion  evidence.  Not,  however,  by  opinions 
of  what  the  injury  amounts  to  in  dollars  and  cents,  but 
by  opinions  of  the  value  of  the  crops  before  and  after 
the  injury,  which  is  quite  a  different  thing. 

The  appellee  seeks  to  invoke  the  rule  so  often  declared 
by  the  Supreme  Court,  that  a  judgment  should  not  be 
reversed  when  the  merits  of  a  cause  have  been  fairly  tried 
and  determined  in  the  court  below  and  the  correct  con- 
clusion reached.  We  do  not  think,  however,  that  this 
rule  can  be  made  applicable.  As  the  jury  did  not  have 
the  proper  data  for  correctly  determining  the  damages, 
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we  can  not  say  that  they  must  have  come  to  a  correct 
conclusion  in  any  event  and  that  no  harm  resulted  from 
the  ruling.  Such  error  as  that  shown  by  the  record  is 
priToa  facie  prejudicial,  and  it  devolves  upon  the  ap- 
pellee to  show  that  it  is  harmless,  which  has  not  been 
done.  Elliott's  App.  Proced.,  section  594,  and  cases 
cited  in  note  2,  section  670;  Bunker  v.  Cummins,  133 
Ind.  443. 

The  motion  for  a  new  trial  should  have  been  sustained. 
We  do  not  consider  other  questions  presented,  as  they 
may  not  arise  again  in  another  trial. 

Judgment  reversed. 

Piled  April  25,  1896. 


No.  1,424. 

The  Louisville,  New  Albany  and  Chicago  Railway 
Company  v.  Miller. 

Highway.— U«ed  Twritory,  aX  Railroad  CrosHng,  Including  More  than 
Actual  Boundaries. '^Rights  of  Traveling  Public, — Irrelevant  Inatruc* 
lion, — Misleading  Jury. — In  an  action  by  the  father  for  the  death  of 
his  son  on  a  railroad  track  at  a  place  where  it  crossed  a  hii^hway, 
the  court  instracted  the  jury  that  '*a  public  street  *  *  is  a  public 
highway,  and  such  street  is  not  necessarily  confined  to  the  bound- 
aries of  the  same  as  originally  laid  out  and  shown  by  the  plat ;  but 
if  for  more  than  twenty  years  the  boundaries  of  the  street  have  been 
occupied,  used  and  recognized  by  the  public  as  including  more  ter- 
ritory than  the  actual  boundaries,  then  the  persons  traveling  upon 
or  along  such  street  are  authorized  to  regard  the  whole  of  such  ter- 
ritory as  the  street." 

Held,  that  owing  to  the  unsatisfactory  character  of  the  evidence  in  re- 
lation to  the  use  and  occupancy  by  the  public  of  the  place  where  the 
accident  occurred,  as  a  part  of  the  street,  the  instruction  in  question 
was  not  pertinent  and  applicable  to  the  evidence,  and  was  calculated 
to  mislead  the  jury. 

Samb. — Street,— Railroad  Right  of  Way.—The  use  of  a  railroad  right  of 
way  without  the  consent  of  the  railroad  company,  unless  founded 
on  some  claim  of  right,  is  not  sufficient  to  authorize  the  traveling 


NOVEMBER  TERM,  1894.  415 

The  Louisyille,  New  Albany  and  Chicago  Railway  Company  t;.  Miller. 

pablic  to  regard  that  part  of  the  track  as  a  part  of  the  street  or  high- 
way. 
Same. — Railroad  Right  of  Way. — Street,  Actual  Use  Beyond  Boundaries 
as  Hatted. — Rights  of  Traveling  Public.—lf  a  part  of  a  railroad  right 
of  way  was  occupied  and  recognized  as  a  part  of  a  street  before  the 
constraction  of  the  railroad,  and  such  use,  occupancy  and  recogni- 
tion afterwards  continued,  then,  as  between  the  railroad  company 
and  the  public,  it  would  perhaps  be  proper  to  say  to  the  jury  that 
the  rights  of  persons  upon  the  street,  as  such,  would  be  determined 
by  the  question  as  to  what  was  in  fact  the  street,  and  not  what  was 
included  in  the  plat. 

From  the  Floyd  Circuit  Court. 

E.  C.  Field,  W.  S.  Kinnan  and  W.  C.  Viz,  for  appellant. 
(7.  L.  Jewett  and  H.  E,  Jeweit,  for  appellee. 

Davis,  J. — ^This  action  was  brought  by  appellee  to  re- 
cover damages  for  the  death  of  his  eighteen  year  old  son, 
who  was  run  against  and  killed  in  the  city  of  New 
Albany,  July  4,  1892,  by  appellant's  train  of  cars. 

It  is  alleged  in  the  complaint  that  his  son  was  lawfully 
passing,  on  foot,  along  Charles  street,  in  the  city  of 
New  Albany,  at  a  point  where  said  railway  was  con- 
structed upon  said  street,  and  near  the  intersection  of 
Locust  and  Charles  streets,  and  that  while  so  law- 
fully passing  along  said  street  and  upon  the  track  of  the 
defendant's  railway,  laid  and  constructed  therein,  the 
defendant  negligently  ran  a  certain  passenger  train,  con- 
sisting of  a  locomotive,  baggage  and  passenger  cars, 
along  its  said  track  over  and  along  said  Charles  street 
and  across  Locust  street  aforesaid. 

The  specific  negligence  charged  against  appellant  is: 

1st.  A  high  and  dangerous  rate  of  speed,  in  violation 
of  the  rate  fixed  by  the  city  ordinance. 

2d.  Failure  to  ring  the  bell  or  give  other  signal  of 
warning. 

On  trial  by  jury,  appellee  recovered  a  verdict  and  judg- 
ment for  $1,500. 
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One  of  the  errors  assigned  is  that  the  court  erred  in 
overruling  appellant's  motion  for  a  new  trial. 

A  plat  of  the  vicinity  of  the  accident,  of  which  the  fol- 
lowing is  a  substantial  copy,  was  introduced  in  evidence 
by  appellant. 

N. 


Locust  Btbbit. 


Appellant's  theory  was  that  said  decedent  was  killed 
on  its  track  on  lot  49.     Appellee's  theory  was  that  he 
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was  killed  on  the  street.  It  appears  that  Charles  Miller, 
the  decedent,  approached  appellant's  railroad  from  the 
west  and  along  the  alley  at  the  southwest  corner  of  lot 
49  and  then  entered  upon  the  track  and  walked  along 
the  railroad  from  the  south  end  of  lot  49  and  northerly 
along  the  track  to  the  point  where  he  was  struck  by  the 
engine.  According  to  a  survey  and  measurement,  the  dis- 
tance from  where  the  railroad  enters  lot  49  at  the  alley 
to  the  point  where  it  leaves  the  lot  is  96.8  feet.  The  jury, 
in  answer  to  interrogatory,  find  that  said  Charles  Miller 
had  gone  northeast  sixty  feet,  when  he  was  struck  and 
run  over  by  the  engine.  The  part  of  Charles  street  indi- 
cated on  the  plat  was  not,  as  we  understand  from  reading 
the  record,  improved.  Several  of  the  witnesses  testify 
that  the  point  where  the  decedent  was  killed  was  within 
the  street,  as  indicated  by  the  fences.  In  this  connection 
we  quote  from  the  brief  of  counsel  for  appellee  as  follows: 
"It  may  be  that  Charles  street,  at  the  point  where  the 
decedent  was  killed,  as  fenced  off,  laid  out,  and  used, 
encroached  some  three  feet  upon  lot  49.  But  since 
from  time  immemorial  it  had  been  so  used  and  occu- 
pied, and  the  fence  and  side  of  the  street  recognized  as 
the  street  line,  the  rights  of  persons  upon  the  street  as 
such  are  to  be  determined  by  the  question  as  to  what  was 
in  fact  the  street  and  not  what  was  included  in  certain 
imaginary  and  arbitrary  boundaries."  The  street  next 
south  of  the  alley  was  Beeler  street.  Charles  street  ap- 
pears to  be  a  continuation  of  Fifteenth  street.  On  the 
trial  appellee  asked  witnesses  questions  tending  to  elicit 
proof  that  the  right  of  way  of  appellant  from  Beeler 
street  to  Locust  street  had  been  used  continuously  by  the 
public  for  a  great  deal  of  travel,  but  objections  of  appel- 
lant were  sustained  to  the  questions. 
The  existence  of  the  fence,  foot  passengers  going  f re- 
Vol.  12—27 
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quently  along  the  railroad  track,  and  the  statement  of 
several  witnesses  that  the  decedent  was  in  the  street 
when  he  was  killed,  are,  so  far  as  we  have  observed  in 
reading  the  evidence,  the  only  facts  tending  to  prove  a 
public  use  of  the  railroad  as  a  street  at  the  point  of  the 
accident.  It  appears  that  the  railroad  at  this  point  has 
been  operated  continuously  for  twenty-four  years  with- 
out any  change  of  location,  so  far  as  the  main  track  is 
concerned.  We  fail  to  find  any  evidence  in  the  record 
tending  to  prove  that  the  ground  occupied  by  the  rail- 
road at  this  point  was  a  part  of  the  street  prior  to  the 
construction  of  the  railroad.  In  fact,  as  we  read  the 
evidence,  instead  of  showing  a  public  use  of  this  prop- 
erty at  the  place  where  the  decedent  was  struck,  as  a 
street,  the  facts  and  circumstances  disclosed  by  the  evi- 
dence indicate  the  impracticability  of  such  use  by  the 
public  generally.  The  evidence  shows  that  the  railroad 
company,  when  it  built  its  track  at  this  point,  made  a 
cut  of  at  least  three  feet,  the  slope  beginning  at  the  fence 
line  on  the  west  side  and  extending  down  to  the  railroad 
bed,  and  was  of  such  a  character  that  even  foot  passen- 
gers could  not  walk  along  the  side  of  the  railroad  be- 
tween it  and  the  fence,  and  that  on  the  other  side  was  the 
switch  or  side  track. 

The  jury,  however,  not  only  heard  the  evidence  in  re- 
lation to  the  situation,  but  also,  under  the  instructions  of 
the  court,  visited  and  inspected  the  premises,  and  we 
would  not  fee]  justified  in  disturbing  the  verdict  on  the 
evidence.  The  court,  at  appellee's  request,  gave  the  fol- 
lowing instruction: 

**A  public  street  of  the  city  of  New  Albany  is  a  public 
highway,  and  such  street  is  not  necessarily  confined  to 
the  boundaries  of  the  same  as  originally  laid  out  and 
shown  by  the  plat.  If  for  more  than  twenty  years  the 
boundaries  of  the  street  have  been  occupied,  used,  and 
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recognized  by  the  public  as  including  more  territory  than 
the  actual  boundaries,  then  the  persons  traveling  upon 
or  along  such  street  are  authorized  to  regard  the  whole 
of  such  territory  as  the  street.  So,  in  this  case,  if  you 
find  that  for  a  long  period — twenty  years — the  fences 
were,,so  constructed  that  Charles  street  was  in  fact  used 
and  occupied  by  the  public  to  a  greater  width  than  it  is 
shown  upon  the  plat,  then  the  plaintiff's  son,  in  the  use 
of  said  street  on  the  day  of  his  death,  was  authorized  to 
regard  all  the  territory  which  had  been  so  used  and  oc- 
cupied as  a  street  as  part  thereof." 

Several  objections  are  urged  to  this  instruction.  It  is 
conceded  that  the  boundaries  of  a  street,  as  originally 
laid  out  and  platted,  are  not  necessarily  limited  thereby 
for  all  time.  It  is  contended,  however,  that  if  use  and 
occupancy  by  the  public  are  relied  upon  for  such  change, 
the  use  must  be  with  the  consent  of  the  owner  of  the 
property  so  used.  City  of  Indianapolis  v.  Kingsbury^ 
101  Ind.  200;  see  also  Jefersoiivilley  etc.,  R.  R,  Co.  v. 
Goldsmiih,  47  Ind.  43. 

Counsel  for  appellee  insist  that  the  position  of  appel- 
lant is  not  tenable  in  this  case  because,  among  other  rea- 
sons, the  appellant  having  built  its  railroad  on  the  street 
as  used  and  occupied  by  the  public  prior  thereto,  the 
relative  rights  of  the  railway  company  and  the  deceased, 
and  their  obligations  to  each  other  as  to  the  street  under 
such  circumstances,  are  fully  and  correctly  set  forth  in 
the  instruction.  If  the  evidence  was  clear  and  undis- 
puted that  the  ground  at  this  point  was  used  and  occu- 
pied by  the  public  prior  to  the  building  of  the  railroad, 
or  if  the  instruction  proceeded  on  the  theory  that  if  the 
jury  believed  from  the  evidence  that  the  public  used  and 
occupied  the  premises  at  this  point  as  a  street  before  the 
railroad  was  constructed  thereon,  there  would  be  much 
force  in  the  argument  of  counsel. 
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In  other  words,  if  the  instruction  proceeded  upon  the 
theory  that  this  part  of  lot  forty-nine  was  used,  occupied 
and  recognized  as  a  part  of  the  street  before  the  con- 
struction of  the  railroad,  and  that  such  use,  occupancy, 
and  recognition  afterwards  continued,  then,  as  between 
appellant  and  the  public,  it  would  perhaps  have  been 
proper  to  have  said  to  the  jury  that  the  rights  of  persons 
upon  the  street  as  such  should  be  determined  by  the 
question  as  to  what  was  in  fact  the  street,  and  not  what 
was  included  in  the  plat. 

In  the  light  of  the  indefinite  and  unsatisfactory  char- 
acter of  the  evidence,  the  effect  of  the  instruction  waste 
say  to  the  jury  that  if  appellant,  twenty-four  years  before 
the  trial,  built  its  railroad  at  this  point  on  lot  49,  out- 
side of  the  limits  of  the  street,  as  it  was  then  recognized, 
the  use  and  occupancy  thereof  afterwards  as  a  street 
by  the  public  for  twenty  years,  were  sufficient  to  make  it 
a  part  of  the  street.  Such  continuous  use  and  occupa- 
tion, beginning  after  the  railroad  was  built,  were  suffi- 
cient, if  under  some  claim  of  right  by  the  public  or 
with  the  consent  of  appellant.  The  assent  of  appellant 
to  such  use,  or  standing  by  and  seeing  its  right  of  way 
used  by  the  public  as  a  street  might,  under  some  cir- 
cumstances, be  sufficient  evidence  of  a  dedication;  but 
such  use  of  appellant's  right  of  way  without  the  consent 
of  appellant,  unless  founded  on  some  claim  of  right,  was 
not  sufficient  to  authorize  the  decedent  to  regard  that 
part  of  the  track  on  lot  49  as  a  part  of  the  street. 

In  this  case  the  decedent  was  not,  while  traveling 
along  the  street,  attempting  to  cross  the  railroad  track. 
On  the  contrary,  he  was  walking  on  and  along  the  track. 
He  entered  upon  the  track  at  a  point  60  feet  southwest 
of  the  point  where  he  was  struck,  and  was  walking  with 
his  back  towards  the  approaching  train. 

The  unsatisfactory  character  of  the  evidence  in  rela- 
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tion  to  the  use  and  occupation  by  the  public  of  the  place 
where  the  accident  occurred  as  a  part  of  the  street,  when 
considered  in  connection  with  the  ruling  by  the  trial 
court  in  excluding  the  evidence  tending  to  prove  that 
the  right  of  way  of  appellant  from  Beeler  street  to  Locust 
street  had  been  used  continuously  by  the  public  for  a 
great  deal  of  travel,  lead  us  to  the  conclusion  that  the 
instruction  in  question  was  not  pertinent  and  applicable 
to  the  evidence,  and  that  it  was  calculated  to  mislead 
the  jury. 

Whether  the  excluded  evidence  was  admissible,  we 
need  not  determine,  but  if  such  use  existed  before  the 
railroad  was  built,  and  if  it  continued  afterwards  under 
some  claim  of  right  or  with  the  consent  of  the  appellant, 
no  reason  occurs  to  us  why  it  should  not  have  been  ad- 
mitted as  evidence  at  least  of  dedication. 

Judgment  reversed,  with  instruction' to  sustain  appel- 
lant's motion  for  anew  trial. 

Ross,  J.,  concurs  in  result. 

FUed  April  23,  1805. 


No.  1,411. 

Amebican  Strawboard  Company  v.  Foust. 

Mabteb  and  Sbbv ant.— ^Miimp<ion  of  Risk  Incident  to  Service.— When 
RuU  Does  Not  Apply,— Where  the  gist  of  the  negligence,  on  the  part 
of  the  master,  complained  of,  is  the  failure  to  properly  instruct  an 
inexperienced  servant  as  to  the  ase  and  operation  of  a  dangerous 
machine  and  the  working  of  and  about  the  same,  and  it  is  shown 
that  proper  instructions  were  not  given  the  servant,  and  that  he  was 
without  experience  in  such  employment,  of  which  the  master  had 
knowledge,  and  the  dangers  were  apparent  only  to  an  experienced 
man,  the  rule  that  the  servant  assumed  the  risk  incident  to  the  em* 
ployment  does  not  apply. 
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Samb. — Duty  of  Master  to  Instruct  Inexperienced  Servant, — Chneral 
Warning  of  Danger, — Simply  warning  an  employe  of  danger  gener- 
ally does  not  excuse  the  master  from  pointing  out  the  particular 
danger  of  his  employment,  and  to  so  instruct  him  as  to  enable  him 
to  avoid  such  danger. 

Qax^.— Interrogatories  to  Jury  .—That  the  answers  to  interrogatories 
are  not  sufficient  to  overcome  the  general  verdict,  see  opinion. 

Damages. —  What  May  be  Considered  in  Estimating, — Deprivation  of 
Pleasure  and  Satisfaction  of  Free  Use  of  Limb, ^Instruction, — Personal 
Injury. — In  an  action  for  personal  injury,  the  crushing  and  lacerat- 
ing of  a  hand  and  arm,  it  was  not  error  to  instruct  the  jury  that  in 
estimating  the  plaintiff's  damages,  if  they  were  found,  they  should 
take  into  consideration  the  extent  of  plaintiff's  injury,  his  bodily 
and  mental  Buffering,  and  the  fact  ''that  he  is  deprived  of  the  pleas- 
ure and  satisfaction  in  life  that  those  only  can  enjoy  who  are  pos- 
sessed of  a  sound  body  and  the  free  use  of  all  its  members." 

Instructions  to  Jury. — Appellate  Court  Practice, — Party  Complaining 
of  His  Own  Instructions, — A  party  can  not  complain  of  instructions 
which  the  record  shows  were  given  at  the  request  of  the  party  him- 
self. 

Prom  the  Hamilton  Circuit  Court. 

J.  W.  Christian  and  W.  S,  Christian ,  for  appellant. 
W.  Fertig,  H,  J,  Alexander^  O.  Shirts  and  I.  A.  Kil- 
bourne f  for  appellee. 

Reinhard,  J. — ^This  is  an  action  for  damages  for  a 
personal  injury  received  by  the  appellee  while  in  the 
employment  of  the  appellant. 

The  complaint  avers,  in  substance,  that  the  defendant, 
a  corporation,  at  the  times  hereinafter  mentioned,  was 
engaged  in  the  business  of  manufacturing  strawboard  at 
its;  factory  near  Noblesville;  that  the  plaintiff  was 
twenty-one  years  old  in  July,  1893;  that  in  September 
of  the  same  year  he  came  to  Noblesville,  from  Missouri 
to  find  employment;  that  he  was  employed  by  the  de- 
fendant company  about  three  weeks  after  he  came  to 
Noblesville,  to  work  at  the  cutting  machine,  and  to  de- 
liver the  finished  board  therefrom,  thence  to  be  carried 
away  and  stored  by  other  employes  (a  position  in  which 
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there  was  comparatively  no  danger,  said  place  where  he 
was  employed  to  work  being  at  the  end  of  a  long  series 
of  heavy  rollers  or  dryers,  through  which  the  material 
for  the  making  of  such  strawboard  passed);  that  the 
plaintiff  was  an  inexperienced  boy,  and  had  never  worked 
in  any  paper  mill  prior  to  his  employment  in  said  mill, 
of  which  defendant  had  full  knowledge  at  the  time,  nor 
had  the  plaintiff  ever  been  engaged  in  work  about  any 
kind  of  machinery  prior  thereto,  of  which  the  defendant 

also  had  knowledge  at  the  time;  that  on  the day  of 

November,  1893,  the  plaintiff  was  engaged  under  such 
contract  with  the  defendant  in  his  said  work  at  said 
cutting  machine,  when,  about  5  o'clock  in  the  morning, 
the  unfinished  paper  that  was  passing  over  said  series  of 
rollers  or  dryers,  in  some  manner  unknown  to  the  plain- 
tiff, became  broken,  the  point  at  which  such  break  oc- 
curred being  back  among  said  rollers  or  dryers,  and 
fifteen  or  twenty  feet  away  from  the  position  thus  as- 
signed to  the  plaintiff  for  his  said  work,  and  in  a  danger- 
ous place;  that  each  of  said  rollers  or  dryers  (one  rolling 
upon  the  other,  weighing  about  one  ton  and  composed  of 
steel)  was  hollow  and  heated  with  steam  supplied  from 
the  boilers  of  said  machinery,  to  the  end  that  said  product 
in  passing  thereon  should  become  dry  and  rolled  into 
strawboards;  that  upon  the  happening  of  said  break 
there  was  much  commotion  among  the  employes  con- 
nected with  that  part  of  the  work,  confusion  in  the  fac- 
tory room,  and  running  to  and  fro,  and  the  foreman 
of  said  factory  and  of  said  room  then  directed  the 
plaintiff  to  go  back  to  said  point  and  help  fix  the  paper 
where  it  was  broken  so  that  it  would  pass  through 
said  series  of  rollers,  as  before,  in  an  unbroken  line, 
said  foreman  then  claiming  that  such  was  the  plain- 
tiff's duty;  that  such  service  had  never  been  per- 
formed   by  the   plaintiff    prior   to   that  time,  nor   did 
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he  have  any  knowledge  whatever,  as  to  the  manner 
of  the  performance  thereof,  nor  the  dangers  attending 
the  same,  all  of  which  the  said  foreman  and  the  defend- 
ant then  and  there  well  knew;  and  the  defendant  or  any 
of  its  employes  did  not  give  to  the  plaintiff  any  instruc- 
tions whatever,  either  as  to  the  method  of  performing 
such  services,  or  as  to  the  dangers  attending  the  same,  but, 
on  the  contrary,  negligently  and  carelessly  failed  to  do  so; 
and*,  in  the  hurry  of  the  moment  and  amid  such  confu- 
sion, and  without  any  time  for  reflection  or  deliberation, 
either  as  to  whether  such  work  was  within  the  line  of 
plaintiff's  duty  or  the  method  of  doing  the  same,  and 
having  been  at  work  the  whole  of  the  night,  obeying  said 
instructions,  the  plaintiff  went  among  the  said  rollers 
and  machinery,  and  into  said  dangerous  place,  and  at- 
tempted to  repair  the  break  in  said  paper,  and  in  so  do- 
ing, without  any  fault  or  negligence  on  his  part,  but 
through  the  fault  and  carelessness  of  the  defendant,  the 
hand  and  arm  of  the  plaintiff  were  caught  in  said  broken 
pieces  of  paper  and  carried  into  and  between  said  rollers 
or  dryers,  heated  with  steam  as  aforesaid,  whereby  his 
left  arm  was  badly  burned,  lacerated  and  bruised,  etc. 

The  complaint  concludes  with  a  description  of  the  in- 
jury and  the  damages  sustained,  and  asks  judgment  for 
$10,000. 

The  appellant  answered  with  the  general  denial.  The 
cause  was  tried  by  a  jury,  who  returned  a  verdict  in  favor 
of  the  appellee  for  $2,500. 

With  the  general  verdict,  the  jury  also  returned  an- 
swers to  certain  interrogatories  submitted  to  them. 

The  appellant  moved  for  judgment  in  its  favor  on  the 
answers  to  the  interrogatories,  notwithstanding  the  gen- 
eral verdict,  which  motion  was  overruled. 

The  appellant  also  moved  for  a  new  trial,  which  mo- 
tion was  likewise  overruled. 
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The  overruling  of  these  motions  is  the  only  specifica- 
tion of  error  assigned. 

In  support  of  the  first  specification  of  error,  it  is  con- 
tended that  answers  to  the  interrogatories  returned  by 
the  Jury  establish  the  following  facts:  That  appellee 
was,  at  the  time  of  his  injury,  twenty-one  years  of  age, 
in  full  possession  of  his  senses  and  a  person  of  ordinary 
intelligence;  that  the  dangers,  perils,  and  hazards  of  his 
services  were  open  and  apparent;  that  he  had  been 'fre- 
quently warned  of  the  danger  of  passing  the  paper  up 
between  the  dryers;  that  just  prior  to  his  injury  he  was 
warned  to  be  careful  and  look  out  for  his  hands;  that  his 
injury  was  caused  by  letting  his  hand  follow  the  paper 
which  he  was  passing  up  between  the  dryers. 

It  is  urged  that  these  facts  establish  negligence  on  the 
part  of  the  appellee,  in  not  using  his  senses  and  in  not 
heeding  the  warnings  given  him,  and  in  letting  his  hand 
follow  the  paper  which  he  was  passing  up  between  the 
dryers. 

The  several  interrogatories  and  answers  propounded  to 
and  returned  by  the  jury  were  as  follows: 

"1.  Was  not  the  plaintiff  over  the  age  of  twenty-one 
years  when  he  received  his  injury?     Ans.    Yes. 

"2.  Was  not  plaintiff  in  full  possession  of  his  senses, 
and  a  person  of  ordinary  intelligence,  at  the  time  he  re- 
ceived the  injury?     Ans.    Yes. 

'*3.  Were  not  the  dangers,  perils,  and  hazards  of  the 
service  which  he  was  peforming  at  the  time  he  was  in- 
jured open  and  apparent  to  him?  Ans.  Yes;  it  would 
be  to  an  experienced  man. 

*'4.  Were  not  the  dangers,  perils,  and  hazards  of  the 
service  which  plaintiff  was  performing  at  the  time  of  his 
injury  open  and  apparent  to  a  person  of  ordinary  intel- 
ligence?    Ans.  To  an  experienced  man  only. 

"5.   Could  not  plaintiff  have  avoided  his  injury  by 
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using  ordinary  care  while  performing  the  work  which 
contributed  to  his  injury?  Ans.  To  an  experienced 
man  only. 

"6.  Could  not  plaintiff  have  avoided  his  injury  if  he 
had  paid  attention  to  his  work  which  he  was  performing 
at  the  time  he  was  injured?  Ans.  No;  for  reason  of  in- 
experience. 

"7.  Was  not  plaintiff's  injury  caused  by  letting  his 
hand  follow  the  paper  which  he  was  passing  up  between 
the  lining  dryers  of  defendant's  machine  to  the  finisher 
of  said  machine?   Ans.     Yes. 

**8.  Was  plaintiff's  hand  caught  in  the  broken  pieces 
of  paper,  and  his  hand  and  arm  thereby  carried  in  be- 
tween the  lining  dryers  and  defendant's  machine? 
Ans.     No. 

''9.  If  your  answer  to  the  above  interrogatory,  No.  8, 
is  yes,  state  how  his  hand  was  caught.   Ans.     . 


•  M 


40.  Was  not  plaintiff  employed  by  defendant  as 
'cutter  boy'  on  paper  machine  No.  96?   Ans.     Yes. 

*'ll.  Was  it  not  plaintiff's  duty,  among  other  things, 
to  assist  in  passing  the  paper  in  process  of  making  on 
paper  machine  No.  96,  when  the  same  became  broken, 
over,  under,  and  between  the  dryers  thereof,  including 
the  lining  dryers,  where  this  injury  occurred?  Ans. 
Yes. 

"12.  Was  not  plaintiff  employed  by  defendant  in  the 
machine-room  in  which  paper  machine  No.  96  is  located, 
in  which  were  employed,  at  the  time  of  his  injury,  Mar- 
tin Woodall,  Wilbur  Hiatt,  and  Augustine  Scully.  Ans. 
Yes. 

'*13.  Did  not  the  work  in  said  machine-room  require 
the  co-operation  of  the  plaintiff,  said  Martin  Woodall^ 
Wilbur  Hiatt,  and  Augustine  Scully?    Ans.    Yes. 

''14.  Did  it  not  require  the  combined  labor  of  the 
plaintiff  said  Martin  Woodall,  Wilbur  Hiatt,  and  August-^ 
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ine  Scully,  to  take  care  of  said  paper  machine  No.  96  and 
the  product  therefrom?   Ans.    Yes. 

"15.  Did  not  Martin  Woodall,  machine- tender  on 
machine  No.  96,  show  the  plaintiff  how  to  perform  his 
work  as  *cutter-boy'?   Ans.    No. 

"16.  Did  not  Wilbur  Hiatt,  finisher  on  said  machine, 
show  the  plaintiff  how  to  perform  his  work  as  'cutter- 
boy'  and  how  to  pass  the  paper  over,  under,  and  between 
the  dryers  on  said  machine?   Ans.    No. 

"17.  Did  not  Wilbur  Hiatt,  just  prior  to  the  time 
plaintiff  was  injured,  warn  plaintiff  to  be  careful,  to 
look  out  for  his  hand?   Ans.    Yes. 

'*18.  Did  not  Wilbur  Hiatt  frequently  warn  plaintiff 
of  the  dangers  of  passing  the  paper  up  between  the 
dryers?     Ans.    Yes. 

"19.  Did  not  Wilbur  Hiatt  show  the  plaintiff,  before 
his  injury,  how  to  pass  the  paper  up  between  the  dryers? 
Ans.    No. 

"20.  Did  not  Augustine  Scully,  'cutter  boy,'  on  said 
machine  No.  96,  at  which  plaintiff  was  employed,  show 
the  plaintiff  how  to  perform  his  duties  in  passing  the 
paper  over,  under,  and  between  the  dryers  of  said  ma- 
chine prior  to  his  injury?     Ans.    No. 

"21.  Did  not  Augustine  Scully  warn  and  point  out  to 
the  plaintiff,  prior  to  his  injury,  the  perils  and  dangers 
of  his  service,  and  of  the  work  which  plaintiff  was  per- 
forming at.the  time  of  his  injury?     Ans.    No. 

"22.  Did  not  Wilbur  Hiatt,  the  finisher  on  said  ma- 
chine, warn  and  point  out  to  the  plaintiff,  prior  to  his 
injury,  the  perils  and  dangers  of  the  service  which 
plaintiff  was  performing  at  the  time  of  his  injury?  Ans. 
No." 

The  answers  to  interrogatories  can  be  held  to  override 
the  general  verdict  only  when  they  are  in  irreconcilable 
conflict  with  it.     The  theory  of  the  complaint  is  not  that 
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the  appellant  was  guilty  of  any  negligence  in  connection 
with  the  construction,  condition,  or  operation,  of  the  ma- 
chinery in  which  appellee  was  required  to  work,  but  that 
it  was  negligent  in  failing  to  properly  instruct  or  warn 
the  appellee  of  the  perils,  dangers,  and  hazards  of  his 
employment,  and  in  directing  him  to  assist  in  fixing  the 
paper  where  it  was  broken,  so  that  it  would  pass  through 
the  rollers  in  an  unbroken  line,  without  any  knowledge 
prior  thereto,  on  the  part  of  appellee,  as  to  the  manner 
of  the  performance  of  such  task,  nor  the  dangers  attend- 
ing the  same.  The  general  verdict  entitles  the  appellee 
to  the  presumption  that  the  appellant  had  violated  its 
duty  in  the  particulars  specified  in  the  complaint.  Un- 
less this  presumption  is  overcome  by  a  positive  finding 
to  the  contrary  in  the  answers  to  interrogatories,  the  gen- 
eral verdict  must  stand.  When  taken  together,  the  an- 
swers to  interrogatories  establish  these  facts,  we  think, 
that  appellee  was  over  twenty-one  years  old,  a  person  of 
ordinary  intelligence  and  in  full  possession  of  his  senses 
at  the  time  he  received  the  injury;  that  he  had  been 
warned,  just  prior  to  the  injury,  to  be  careful,  to  look 
out  for  his  hand,  and  that  he  had  been  frequently  warned 
of  the  dangers  of  passing  the  paper  up  between  the  dry- 
ers; that  the  dangers  and  perils  of  appellee's  general  em- 
ployment, and  of  the  particular  task  in  which  he  was 
engaged  when  hurt,  were  apparent  and  obvious  to  a  man 
of  experience;  that  by  reason  of  the  peculiar  qondition  of 
the  machinery,  and  the  appellee's  inexperience  in  con- 
nection with  the  employment,  the  appellee  could  not 
have  avoided  the  injury  if  he  had  paid  closer  attention 
to  his  work. 

We  can  not  agree  with  appellant's  counsel  that  these 
facts  show  the  appellee  to  have  been  guilty  of  such  neg- 
ligence as  would  preclude  him  from  recovering  in  case 
the  negligence  of  the  appellant,  in  failing  to  give  the  ap- 
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pellee  the  proper  instructions,  has  been  established  by  the 
evidence.  That  the  appellant's  negligence,  as  alleged 
in  the  complaint,  was  fully  established,  must  be  pre- 
sumed, as  we  have  seen,  in  view  of  the  general  verdict. 
It  was  the  duty  of  the  appellant  to  instruct  the  appellee, 
when  he  entered  upon  the  service,  as  to  the  manner  of 
performing  the  tasks  set  before  him  and  of  the  dangers 
attending  the  same.  Granting  that  the  findings  show 
that  the  appellee  had  been  sufficiently  warned  of  the 
perils  and  dangers  attending  the  performance  of  his 
duties,  it  still  remains  true,  as  found  by  the  general  ver- 
dict, that  he  was  ignorant  of  the  nature  of  his  work,  and 
of  the  manner  of  the  proper  performance  of  the  same. 
There  is  nothing,  in  the  answers  returned  by  the  jury,  to 
indicate  that  appellee  had  received  such  instructions  as 
he  should  have  been  given,  in  order  to  understand  fully 
the  character  of  the  work  he  was  to  perform  and  the 
proper  manner  of  performing  the  same. 

It  may  have  been  true,  therefore,  that  just  prior  to  the  in- 
jury the  appellee  was  warned  **to  be  careful"  and  to  ''look 
out  for  his  hand,''  and  yet  with  the  reasonable  exercise 
of  his  faculties  he  might  still  have  been  unable  to  so 
perform  his  duties  as  to  avoid  the  danger.  Simply  warn- 
ing the  appellee  of  danger  generally,  by  the  appellant, 
did  not  excuse  the  latter  from  pointing  out  the  particu- 
lar danger  of  this  employment  and  to  so  instruct  the  ap- 
pellee as  to  enable  him  to  avoid  such  danger.  Nor  is 
the  finding,  that  the  appellee  was  so  warned,  in  conflict 
with  the  implied  finding  in  the  general  verdict,  that  ap- 
pellee did  not  receive  any  instructions  from  the  appel- 
lant or  its  servants  concerning  the  duties  he  had  to  per- 
form and  the  dangers  and  hazards  attending  his  employ- 
ment at  the  time  of  the  injury. 

A  warning  to  an  ignorant  and  inexperienced  man  un- 
der such  circumstances  would  be  of  little  avail.  A  man 
cast  adrift  upon  the  sea  in  a  vessel  will  profit  very  little 
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by  being  warned  of  the  perils  and  dangers  of  storms  and 
billows,  unless  he  knows  something  of  the  rigging  of  the 
craft  and  of  the  manner  in  which  it  ought  to  be  steered 
and  guided  by  the  helmsman.  Indeed,  it  is  a  matter  of 
common  experience  that  such  warnings  serve  to  confuse 
and  thereby  to  increase  the  danger  rather  than  to  di- 
minish  or  avoid  it.  This  is  true,  also,  we  think,  of  one 
who  is  at  work  about  a  dangerous  piece  of  machinery 
about  the  operation  and  movements  of  which  he  knows 
little  or  nothing.  Over  and  over  again  he  may  be  warned 
and  cautioned  that  he  is  encountering  great  peril  and 
will  be  hurt  if  he  is  not  careful  of  his  fingers  and  hand; 
but  unless  the  particular  source  of  danger  is  pointed  out 
to  him,  and  the  manner  of  avoiding  it  explained,  the 
warning  will  not  benefit  him  materially. 

It  appears  that  the  appellee  was  injured  while  perform- 
ing a  task  assigned  him  in  connection  with  and  in  the 
line  of  his  employment.  There  is  nothing  in  the  an- 
swers to  the  special  interrogatories  which  shows  or  in- 
dicates that  the  appellee  did  not  make  proper  and  reason, 
able  use  of  his  faculties  according  to  the  knowledge  and 
information  he  possessed  regarding  the  machinery  and 
its  attendant  dangers,  or  in  failing  to  heed  any  warnings 
given  him.  Nor  can  we  say  that  there  is  any  finding  to 
the  effect  that  appellee  was  injured  while  negligently  let- 
ting his  hand  follow  the  paper  which  he  was  passing  up 
between  the  dryers. 

That  it  was  the  appellee's  duty,  among  other  things, 
to  pass  the  paper,  or  assist  in  passing  it,  when  the  same 
became  broken  ''over,  under,  and  between  the  dryers"  of 
the  machine,  is  clearly  enough  found  by  the  jury's  an- 
swer to  interrogatory  No.  11.  That  in  this  instance  he 
did  so  recklessly  or  negligently,  is  not  apparent  from  the 
jury's  finding. 

The  soundness  of  the  general  rule  of  law  asserted  by 
the  appellant's  counsel,  to  the  effect  that  when  the  dan- 
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ger  is  alike  open  to  the  observation  of  all,  the  master  and 
servant  stood  upon  an  equal  footing,  and  the  master  is 
not  liable  for  an  injury  resulting  from  the  dangers  of  the 
business, — we  shall  not  undertake  to  question.  It  is  also 
true  that  ordinarily  the  servant  assumes  all  the  risks  in- 
cident to  such  hazardous  employment.  But  when  the 
gist  of  the  negligence  complained  of  on  the  part  of  the 
master  is  the  failure  to  properly  instruct  an  inexperienced 
servant  as  to  the  use  and  operation  of  a  dangerous  ma- 
chine and  the  working  at  and  about  the  same,  and  it  is 
shown  that  proper  instructions  were  not  given  the  serv- 
ant, and  that  he  was  without  experience  in  such  employ- 
ment, of  which  the  master  had  knowledge,  and  the 
dangers  were  apparent  only  to  an  experienced  man,  the 
rule  that  the  servant  assumed  the  risk  incident  to  the 
employment  does  not  apply. 

There  was  no  error  in  overruling  the  appellant's  mo- 
tion for  judgment  notwithstanding  the  general  verdict. 

The  next  question  presented  is  whether  the  court  erred 
in  overruling  the  appellant's  motion  for  a  new  trial. 

Among  the  causes  assigned  is  the  one  that  the  court 
erred  in  giving  certain  instructions. 

It  is  insisted  that  the  court  erred  in  giving  the  twelfth 
instruction,  which  is  to  the  effect  that  in  estimating  the 
appellee's  damages,  if  any  were  found,  they  should  take 
into  consideration  the  extent  of  appellee's  injury,  his 
bodily  and  mental  suffering,  and  the  fact  ''that  he  is  de- 
prived of  the  pleasure  and  satisfaction  in  life  that  those 
only  can  enjoy  who  are  possessed  of  a  sound  body  and 
the  free  use  of  all  its  members;  also,  the  loss  of  time,  if 
any,  the  appellee  has  been  or  may  be  disabled  in  earning 
a  livelihood  or  support." 

We  do  not  think  there  was  any  error  in  the  giving  of 
this  instruction.  Tovm  of  Nappanee  v.  Ruckman,  7  Ind. 
App.  361. 

We  do  not  regard  the  instruction  as  objectionable  for 
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assuming  that  the  appellee  was  possessed  of  a  sound 
body  and  the  free  use  of  all  its  members.  The  instruc- 
tion as  to  mental  anguish^  etc.^  is  based  upon  the  con- 
dition that  appellee  was  damaged  as  he  complains  and 
that  he  has  suffered  bodily  and  mental  anguish  due  to 
the  fact  that  he  is  deprived  of  the  pleasure  and  satisfac- 
tion in  life  of  those  who  enjoy  a  sound  body  and  sound 
limbs.  If  this  condition  does  not  exist,  or  if  there  is 
not  mental  anguish  due  to  these  causes,  then  the  instruc- 
tion does  not  authorize  the  jury  to  take  the  same  into 
consideration  or  to  allow  anything  therefor.  We  do  not 
think  the  jury  could  have  been  misled  as  to  this  matter. 
Nor  do  we  think  the  damages  alluded  to  in  the  instruc- 
tion are  speculative,  but  we  regard  them  as  legitimate 
elements  of  consideration  for  the  jury,  if  the  appellee 
has  made  out  his  case. 

Instructions  numbered  8,  9,  10  and  11  are  assailed. 
The  bill  of  exceptions  affirmatively  shows,  however,  that 
each  of  these  instructions  was  given  at  the  request  of  the 
defendant,  and  this  being  true  the  defendant  (appellant) 
can  not  now  complain.  The  statement  may  have  been 
made  erroneously,  but  the  record  imports  absolute  verity 
and  we  are  not  permitted  to  look  beyond  it- 
Some  complaint  is  made  because  the  jury  were  not  re- 
turned to  their  room  and  required  to  answer  the  inter- 
rogatories more  definitely.  The  objection  is  not  tenable. 
The  answers  to  the  questions  pointed  out  were  sufficiently 
definite  and  easily  understood. 

It  is  finally  contended  that  the  verdict  is  not  supported 
by  the  evidence.  We  have  examined  the^evidence,  and 
think  it  fairly  tends  to  sustain  the  verdict.  While  it  is, 
perhaps,  not  as  satisfactory  in  all  respects  as  might  be 
desired,  we  can  not  say  that  it  is  entirely  lacking  in  any 
material  point  required  to  be  proved. 
The  judgment  is  affirmed. 
Filed  Feb.  27, 1895 ;  petition  for  rehearing  overruled  Apr.  30,  1895. 
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No.  1,460. 

The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v,  Welch. 

Misconduct  of  Party. — Boarding  Witneasea  at  Bestaurant  of  a  Juror. 
— Where  a  party  to  an  action  made  arrangements  to  board  all  his 
witnesses  (fifteen  or  twenty  in  number)  at  a  hotel  daring  the  trial, 
at  reduced  rates,  under  which  arrangement  they  took  one  meal 
(dinner) ,  and  afterwards,  on  the  same  day,  and  before  the  next  meal, 
the  jury  having  been  empanelled  and  sworn  and  the  statements  of 
the  parties  made  to  the  jury,  plaintiff  took  his  witnesses  to  a  bakery 
and  restaurant  owned  and  operated  by  one  of  the  jurors,  and 
boarded  them  there  during  the  continuance  of  the  trial,  and  of  such 
fact  the  juror  had  knowledge;  it  appearing  that  plaintiff  did  not 
know,  when  he  first  went  to  the  restaurant,  that  the  juror  was  the 
owner  thereof  (but  whether  he  learned  such  fact  before  he  made  ar* 
rangement  with  the  clerk,  or  person  in  charge,  to  take  them  there, 
is  not  shown),— the  circumstances  under  which  plaintiff  took  his 
witnesses  to  the  restaurant  of  the  juror  throw  grave  suspicion  on 
him,  notwithstanding  his  explanation  (that  they  went  to  the  res- 
taurant because  of  the  crowded  condition  of  the  hotel)  seems  fair 
and  reasonable,  it  not  clearly  appearing  that  plaintiff  did  not  know 
the  juror  was  the  proprietor  thereof  before  he  completed  arrange- 
ments to  take  his  witnesses  there. 

Same. — Knowledge  of  Complaining  Party. — Beversible  Error. — But  be- 
cause of  the  failure  to  show  that  the  complaining  party  did  not  have 
knowledge  of  such  conduct  before  the  close  of  the  trial,  such  con- 
duct does  not  amount  to  reversible  error. 

Pleading. — Absence  of  Contributory  Negligence,  When  Suffidentiy  Ap- 
peare. — No  General  Averment, — The  absence  of  the  averment  of  free- 
dom from  contributory  negligence,  in  an  action  for  tort,  is  not  a  fatal 
defect,  where  it  appears  from  the  statement  of  the  facts  and  circum- 
stances under  which  it  occurred,  that  the  plaintiff  was  without  con- 
tributory fault  or  negligence. 

Sams. — BaUroad. — Damages. — Nuieance. — Malodorous  Freight, — Com- 
plaint.— More  must  be  shown  than  annoyance  and  injury  by  offensive 
odors  from  either  standing  or  moving  cars  close  to  plaintiff's  premises 
to  entitle  plaintiff  to  damages.  Abuse  of  such  right  must  be  made  to 
appear,  i.  e.,  that  cars  loaded  with  malodorous  freight  were  unlaw- 
fully or  wrongfully  suffered  to  remain  near  plaintiff's  premises  an 
unreasonable  length  of  time. 

Appellate  Court  Practice. — Error  Affirmatively  Shawn  by  Complain- 
Vol.  12—28 
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ing  Party. —It  is  the  duty  of  one  complaining  of  error  to  show^  by 
proper  argument  and  authority,  wherein  the  error  consists. 

From  the  Jennings  Circuit  Court. 

S.  Stansifer,  for  appellant. 

G.  A.  Korhly  and  W.  0.  Fordy  for  appellee. 

Davis,  J. — ^The  first  question  to  be  determined  in  this 
case  is  whether  appellant  is  entitled  to  a  new  trial  on  ac- 
count of  the  misconduct  of  appellee  on  the  trial  in  the 
court  below,  which  resulted  in  a  verdict  in  his  favor. 

It  appears  that  on  the  20th  day  of  March,  1894,  ap- 
pellee made  an  arrangement  with  the  proprietor  of  a  hotel 
in  Vernon  to  furnish  meals  during  the  trial  to  himself 
and  his  witnesses  at  a  reduced  rate;  that  on  the  morning 
of  the  26th  of  March  appellee  and  his  witnesses  arrived 
at  Vernon  at  8  o'clock,  and  appellee  procured  and  paid 
for  thirteen  tickets  for  dinner,  and  appellee  and  his  wit- 
nesses took  dinner  at  said  hotel  on.  said  day,  but  did  not 
return  there  for  any  other  meal;  that  one  Granson  Os- 
born  keeps  a  restaurant  and  bakery  in  Vernon,  and  he 
was  called  on  said  jury  to  fill  the  place  of  one  of  the  reg- 
ular jurors;  and  that  the  jury  was  empaneled  and  the 
opening  statements  were  made  by  counsel  in  said  cause 
before  the  noon  adjournment  on  said  day;  that  the  cause 
was  finally  given  to  the  jury  on  the  evening  of  the  29th 
and  the  verdict  returned  on  the  morning  of  the  30th  of 
March,  1894;  that  appellee,  after  dinner  on  the  day  said 
jury  was  empaneled,  took  his  witnesses  to  said  bakerj' 
and  restaurant  of  said  juror  Osborn  for  their  meals  dur- 
ing the  continuance  of  said  trial;  that  appellee,  with  his 
witnesses,  went  to  the  restaurant  on  account  of  the 
crowded  condition  of  the  hotel  ( whether  the  restaurant 
was  also  crowded  does  not  appear);  that  at  the  time  ap- 
pellee went  to  the  restaurant  he  did  not  know  that  said 
Osborn  was  the  owner  thereof,  or  in  any  manner  con- 
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nected  therewith,  and  that  he  did  not  know  the  fact  un- 
til after  he  had  made  arrangements  with  his  witnesses  to 
go  there  ( but  whether  he  learned  such  fact  before  he 
made  the  arrangement  with  the  clerk,  or  person  in 
charge  of  the  restaurant,  to  take  them  thpre  is  not 
shown);  that  two  at  least  of  appellant's  employes  and 
witnesses  who  were  in  attendance  at  the  trial  for  the  pur- 
pose, as  stated  by  appellee  in  his  affidavit,  of  assisting  in 
managing  appellant's  side  of  said  case  also  took  their 
meals  at  said  restaurant  during  the  trial  (but  what  au- 
thority, if  any,  said  employes  had  in  connection  with 
said  trial  or  the  management  thereof,  or  what  they  did, 
if  anything,  in  relation  thereto,  does  not  appear);  that 
appellee  and  the  juror  had  no  previous  acquaintance, 
but  whether  they  had  any  conversation  with  each  other 
during  the  trial,  is  controverted. 

It  clearly  appears  by  bill  of  exceptions  that  all  the 
evidence  in  relation  to  this  question  is  embraced  in  the 
affidavits  incorporated  therein. 

Giving  the  affidavits  the  most  favorable  construction 
in  behalf  of  the  appellee,  as  we  have  done  in  the  above 
and  foregoing  statement,  the  fair  and  reasonable  infer- 
ence is  that  if  he  did  not  know  who  was  the  owner  of 
the  restaurant  at  the  time  he  first  went  there  to  see  about 
procuring  meals  for  himself  and  witnesses,  he  knew 
when  he  made  the  arrangements  for  himself  and  wit- 
nesses to  take  their  meals  there,  or  at  least  before  any  of 
them  took  their  first  meal  at  the  restaurant,  that  the 
juror  was  the  owner  thereof,  but  **that  he  never  thought 
of  influencing  said  Osborn,  or  in  attempting  to  influence 
him  as  a  juror,  but  simply  took  his  meals  there  because 
he  could  receive  better  accommodations  there,  and  be- 
cause it  was  a  public  eating  house,  being  patronized  by 
the  public  generally.'*  In  other  words,  before  the  jury 
was  empaneled  appellee  entered  into  an  agreement  with 
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the  proprietor  of  the  Sherman  House  to  board  and  fur- 
nish meals  to  him  and  his  witnesses  during  said  trial  at 
reduced  rates  and  paid  for  thirteen  tickets  for  dinner, 
and  then  after  the  jury  had  been  sworn  and  the  opening 
statements  made,  without  saying  anything  on  the  sub- 
ject to  the  proprietor  of  the  Sherman  House,  but  because, 
as  he  says,  of  its  crowded  condition  he  took  all  of  his 
witnesses,  for  their  meals  during  the  continuance  of  the 
trial,  to  the  restaurant  kept  by  one  of  the  jurors. 

It  is  the  rule  that  in  order  to  justify  the  setting  aside 
of  a  verdict  on  account  of  the  misconduct  of  jurors,  such 
misconduct  must  be  gross  and  have  probably  injured  the 
complaining  party,  but  where  the  misconduct  is  that  of 
the  prevailing  party  the  court  will  not  inquire  as  to  what 
effect  the  misconduct  had  upon  the  verdict.  Huston  v. 
Vaily  51  Ind.  299;  Drew  v.  State,  124  Ind.  9;  LouisviUe, 
etc.,  R.  W,  Co.  V.  Hendricks,  128  Ind.  462. 

It  is  also  the  rule  that  only  the  improper  statements  of 
counsel  made  in  the  presence  of  the  court  and  the  ad- 
verse party  of  such  a  material  character  as  that  it  ap- 
pears probable  that  they  were  instrumental  in  obtaining 
a  wrong  verdict  will  authorize  a  reversal.  Burcher  v. 
Scully,  107  Ind.  246;  Maybin  v.  Webster,  8  Ind.  App.  547. 

The  rule  is  also  well  established  that  misconduct  on 
the  part  of  any  one  connected  with  a  trial  which  is 
known  to  and  acquiesced  in  without  objection  by  the 
party  or  his  counsel,  even  though  it  be  of  a  character 
which  might  otherwise  vitiate  the  verdict,  can  not  after- 
wards be  made  available  as  a  ground  for  setting  aside  a 
verdict.     Waterman  v.  State,  116  Ind.  51. 

In  the  administration  of  justice  it  is  of  prime  import- 
ance that  litigants  should  have  implicit  confidence  in  the 
integrity  and  impartiality  of  courts  and  juries.  In  or- 
der to  maintain  this  confidence  courts  can  not  be  too 
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strict  in  guarding  trials  by  jury  from  improper  influence. 
It  should  be  an  inflexible  rule  of  law  that  no  party  to  a 
suit  can  profit  by  his  own  misconduct.  Conceding,  there- 
fore, that  appellee  acted  in  good  faith  and  that  the  juror 
was  not  knowingly  influenced  in  his  decision  by  the  fact 
that  the  appellee  and  his  witnesses  took  their  meals  at 
his  restaurant  during  the  trial,  the  mind  of  the  juror, 
without  intending  any  harm,  might  well  be  uncon- 
sciously turned  in  the  direction  of  the  patron  who  was 
paying  him  for  meals  for  fifteen  or  twenty  witnesses 
each  day. 

The  circumstances  under  which  appellee  took  his  wit- 
nesses to  the  restaurant  throw  grave  suspicion  on  him. 
It  is  true  the  explanation  seems  fair  and  reasonable,  but 
he  does  not  clearly  show  that  he  did  not  kn6w  the  juror 
was  the  proprietor  of  the  restaurant  before  he  completed 
the  arrangement  to  take  his  witnesses  there.  If  he  knew 
this  fact  it  is  better  that  he  and  his  witnesses  should 
have  suffered  inconvenience  than  that  a  practice  should 
be  sanctioned  which  is  capable  of  abuse  or  at  least  of  be- 
ing the  ground  of  uneasiness  and  suspicion.  The  ad- 
ministration of  justice  should  not  only  be  fair  and  im- 
partial in  fact,  but  the  appearance  should  also  be  fair 
and  impartial.  There  should  be  nothing  in  the  conduct 
of  the  parties  and  jurors  to  arouse  suspicion. 

If  the  attorneys  or  representatives  of  appellant  having 
the  management  of  said  cause  in  said  court  had  knowl- 
edge of  the  facts  and  circumstances  in  relation  to  the 
misconduct  of  appellee,  during  the  trial,  their  failure  to 
object  thereto  seasonably  would  be  regarded  as  a  waiver. 
A  party  can  not  be  permitted  to  lie  by  after  having 
knowledge  of  such  misconduct  and  complain  only  when 
the  verdict  becomes  unsatisfactory  to  him. 

It  does  not  clearly  and  affirmatively  appear  that  coun- 
sel or  any  representative  having  the  management  of  said 
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cause  in  said  court  had  such  knowledge  during  the  trial. 
Neither  does  it  appear  that  appellant,  through  its  coun- 
sel and  representatives,  at  the  trial,  did  not  know  of  the 
alleged  misconduct  of  appellee  before  the  verdict  was 
returned.  It  does  appear,  however,  that  two  of  appel- 
lant's employes  and  witnesses  took  their  meals  at  the 
restaurant  at  least  a  part  of  the  time. 

In  this  connection  it  is  proper  to  say  it  is  not  shown 
in  any  of  the  affidavits  that  counsel  for  appellant  or  any 
of  appellant's  representatives  authorized  to  assist  in  the 
management  of  said  trial,  had  anything  to  do  with  said 
witnesses  and  employes  of  appellant  taking  their  meals 
at  said  restaurant.  It  does  not  appear  that  appellant, 
through  its  agents  or  representatives,  made  any  arrange- 
ments as  to  where  said  witnesses  and  employes  should 
board,  or  that  appellant  paid  for  their  meals,  or  any  of 
them.  So  far  as  disclosed  by  the  affidavits,  said  wit- 
nesses and  employes  were  acting  on  their  own  responsi- 
bility. The  juror  knew  they  were  taking  meals  at  his 
restaurant,  and  the  inference  is  they  knew  the  juror  was 
the  owner  of  the  restaurant,  although  this  fact  is  not 
stated.  There  is  nothing  in  the  record  to  indicate  that 
any  of  said  witnesses  and  employes  of  appellant  had  any 
interest  in  the  result  of  the  litigation. 

The  fact  that  appellee  says  he  acted  in  good  faith,  and 
that  his  explanation  is  fair  and  reasonable,  does  not  nec- 
essarily excuse  his  conduct.  Whatever  the  reasons 
therefor  may  have  been,  the  appellee,  after  the  jury  was 
empaneled,  should  not,  under  the  circumstances,  have 
changed  his  boarding  place  from  the  hotel  to  the  juror's 
restaurant. 

Conceding  that  he  was  ignorant  of  the  juror's  connec- 
tion with  the  restaurant  when  he  first  went  there,  he 
does  not  pretend  that  he  was  ignorant  of  this  fact  at  the 
time  the  change  was  actually  made.  In  the  light  of  his  own 
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explanation,  the  inference  is  that  he  was  fully  advised  of 
these  facts  before  he  or  any  of  his  witnesses  took  any 
meal  at  the  restaurant,  and  that  with  full  knowledge  of 
all  these  facts  he  continued  to  board  them  there  during 
the  trial  without  making  any  effort,  during  that  time,  to 
secure  such  board  at  the  hotel  or  any  other  place.  The 
juror  knew  that  appellee  was  boarding  all  of  his  witnesses 
at  his  restaurant. 

If  it  appeared  satisfactorily,  by  aflBdavit  or  otherwise, 
that  the  counsel  and  agents  of  appellant  in  charge  of 
said  cause  at  the  trial  had  no  knowledge  of  the  alleged 
misconduct  of  appellee  until  after  the  conclusion  of  the 
trial,  then,  under  all  the  circumstances  disclosed  by  the 
record,  we  are  of  the  opinion  that  the  misconduct  was 
such  as  to  entitle  appellee  to  a  new  trial.  Hvichins  v. 
State,  140  Ind.  78;  Danes  v.  Pearson,  6  Ind.  App.  465. 

After  careful  consideration  we  have  concluded,  with 
some  hesitation,  that  because  of  the  failure  to  show  that 
the  complaining  party  did  not  have  knowledge  of  such 
misconduct  before  the  close  of  the  trial,  there  is  no  re- 
versible error  presented  by  the  record  on  account  of  the 
ruling  of  the  trial  court  on  this  question.  Pettibone  v. 
Phelps,  13  Conn.  445  (452);  Cook  v.  Commonwealth,  etc., 
21  Pick.  456  (471);  Tabor  v.  Judd,  62  N.  H.  288;  Buck 
V.  Hughes,  127  Ind.  46. 

The  complaint  is  in  two  paragraphs.  The  first  para- 
graph contains,  in  substance,  the  following  allegations: 

1.  That  the  plaintiff  was  the  owner  of  certain  real 
estate  in  the  city  of  Madison,  abutting  on  Front  street,  on 
which  there  was  situate  the  Western  Hotel,  in  which 
plaintiff  was  carrying  on  the  hotel  business. 

2.  That  he  was  the  owner  of  the  fee  in  the  north  half 
of  Front  street,  on  which  his  hotel  lot  abutted  and  as 
part  of  said  lot. 

3.  That  defendant's  railroad  was  laid  along  said  Front 


440        APPELLATE  COURT  OF  INDIANA, 

The  Pittsburgh,  Cincinnati,  Gliicago  and  St.  Louis  Ry.  Co.  v.  Welch. 

6tre6t,  over  and  upon  the  defendant's  real  estate  under- 
lying said  street. 

4.  That  **the  defendant,  disregarding  the  plaintiff's 
rights  in  and  to  the  enjoyment  of  said  hotel  property 
and  the  prosecution  of  his  business  therein,  did,  at  divers 
times  and  days  during  the  three  (3)  years  next  before 
the  commencement  of  this  action,  move  its  freight  trains, 
heavily  laden  and  propelled  by  its  enormous  plane  en- 
gines, which  will  weigh  over  56  tons,  at  a  high  rate  of 
speed  back  and  forth  in  front  of  said  hotel  and  upon 
said  real  estate  [the  fee  alleged  to  belong  to  appellee  be- 
cause his  hotel  lot  abuts  on  the  street]  in  a  careless  and 
negligent  manner,  thereby  causing  the  hotel  building  to 
jar  and  violently  vibrate  and  to  crack  the  brick  walls 
and  the  plastering  thereon  and  loosening  the  same  so  as 
to  tear  the  wall  paper  and  alarm  the  guests  in  his  hotel 
aforesaid,  and  did  thereby  greatly  injure  and  damage 
said  hotel  property  and  cause  the  walls  thereof  to  settle, 
become  out  of  plumb  and  greatly  weakened,"  etc. 

It  is  also  further  charged  that  said  locomotives  emitted 
dense  clouds  of  offensive  gases  and  smoke,  which  were 
driven  by  the  wind  into  the  plaintiff's  hotel,  etc.,  but 
there  is  no  averment  that  such  annoyances  were  in  any 
respect  the  result  of  the  alleged  negligence  and  careless- 
ness of  the  defendant.  For  aught  that  appears  in  this 
paragraph  the  gases  and  smoke  referred  to  may  have 
been  the  usual  and  natural  result  of  the  ordinary  opera- 
tion of  the  locomotives.  Therefore,  it  is  not  necessary  to 
further  consider  these  averments. 

The  third  paragraph,  after  preliminary  averments, 
charges  that  "the  defendants,  disregarding  the  plaintiff 's 
rights  in  and  to  the  enjoyment  of  said  hotel  property  and 
the  prosecution  of  his  business  therein,  did,  on  the  16th 
day  of  June,  1891,  and  on  divers  days  and  nights  since 
said  16th  day  of  June,  1891,  and  up  to  the  commence- 
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ment  of  this  action,  to  wit,  on  each  and  every  day  and 
night  since  said  16th  day  of  June,  1891,  the  defendant 
carelessly,  negligently  and  unlawfully  left  cars  standing 
on  said  railroad  track  for  unreasonable  and  unnecessary 
lengths  of  time  in  front  of  and  adjacent  to  plaintiff's 
said  hotel,  and  the  said  cars  were  foul  and  stinking  from 
the  occupancy  of  the  same  with  hogs  and  cattle,  to  and 
from  the  distilleries,  and  from  the  shipment  therein  of 
putrid  animals,  glue  scraps  and  commercial  fertilizers, 
and  the  vile  and  disgusting  stenches  from  said  foul  cars 
and  their  contents  were,  during  said  divers  times,  blown 
toward  and  into  plaintiff's  said  hotel,  to  the  great  incon- 
venience and  injury  of  plaintiff  and  the  occupants  of 
said  hotel,"  etc. 

The  next  question  we  will  consider  is  whether  the 
court  erred  in  overruling  the  demurrer  to  the  first  and 
third  paragraphs  of  the  complaint. 

Counsel  for  appellant  insists  that  the  first  paragraph 
is  insufficient  for  failure  to  show  that  because  of  exces- 
sive weight  or  its  make  or  kind  the  engine  was  unfit  and 
dangerous  for  that  kind  of  work,  or  that  the  speed  was 
unnecessarily  great  or  that  the  cars  were  unnecessarily 
heavily  laden,  and  therefore  dangerous  in  the  respect 
complaiiied  of.  So  far  as  these  objections  are  concerned 
the  complaint,  in  our  opinion,  is  sufficient.  It  is  a  set- 
tled rule  of  pleading  in  this  State  that  a  general  charge 
of  negligence  resulting  in  injury  and  damage  is  sufficient 
against  a  demurrer.  Ohio,  etc.,  R,  W,  Co,  v.  McCartney, 
121  Ind.  385;  Louisville,  etc,  R.  W.  Co,  v.  Berkey,  136 
Ind.  181  (194);  Hindman  v.  Timme,  8  Ind.  App.  416; 
Lake  Erie,  etc.,  R.  R.  Co.  v.  Gri^n,  8  Ind.  App.  47. 

This  rule  permits  of  a  general  statement  of  the  act 
which  is  claimed  to  have  been  negligent,  and  does  not 
require  that  the  particular  facts  constituting  the  negli- 
gence be  averred.     Duffy  v.  Howard,  77  Ind.  182. 
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It  is  next  insisted  that  this  paragraph  is  bad  because 
it  is  not  averred  that  appellee  was  free  from  contributory 
negligence. 

Counsel  for  appellee  contend  that  this  averment  in  ex- 
press terms,  at  least,  is  not  necessary  for  two  reasons: 

1.  That  the  action  is  to  recover  damages  for  a  nui- 
sance to  appellee's  real  estate,  and  that  such  an  allega* 
tion  is  unheard  of  in  an  action  on  the  case  for  a  nui- 
sance. 

2.  That  it  is  not  necessary  to  make  the  allegation  in 
express  words  that  appellee  was  free  from  such  negli- 
gence, but  it  is  sufficient,  if  it  appear  from  the  facts 
pleaded,  that  the  injury  occurred  without  contributory 
fault  or  negligence  on  the  part  of  the  appellee,  and  that 
in  this  case  it  is  evident  that  he  was  free  from  contribu- 
tory fault  or  negligence. 

The  only  objection  made  to  the  complaint,  so  far  as 
this  question  is  concerned,  is  that  it  does  not  allege  in 
general  terms  that  the  injuries  were  caused  without  fault 
on  the  part  of  appellee.  Counsel  for  appellant  do  not 
attempt  to  point  out  wherein  the  facts  pleaded  fail  to 
show  that  he  was  free  from  contributory  negligence. 

Counsel  says  that  it  is  not  for  him  ''to  point  out 
wherein  it  fails,  but  for  the  other  side  to  point  out  why 
and  wherein  the  facts  pleaded  do  show  that  which  is 
clearly  tantamount  to  the  technical  and  all-sufficient 
averment  that  appellee  was  free  from  fault." 

Therefore,  counsel  declines  to  discuss  the  question  as 
to  wherein  the  facts  pleaded  fail  to  show  that  appellee 
was  free  from  fault.  In  view  of  the  failure  of  counsel 
to  make  any  argument  on  the  proposition,  the  court 
might,  with  propriety,  treat  the  point  as  having  been 
waived. 

In  Rooksby  v.  StatCj  ex  reZ.,92  Ind.  71,  the  court  says: 
"If  the  appellants  are  content  to  not  point  out  any  ob- 


NOVEMBER  TERM,  1894:  443 

The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Loais  Ry.  Co.  v.  Welch. 


jection  to  the  ruling  *  *  we  feel  content  to  not  search 
for  any/'  Baldwin  v.  Threlheld,  8  Ind.  App.  312  (320). 

**It  is  the  duty  of  appellant  to  establish  error  affirma- 
tively.'' Toledo y  etc.,  R.  R.  Co.  v.  Hauck,  8  Ind.  App. 
367  (376);  Giah  v.  Qiah,  7  Ind.  App.  104. 

A  fair  effort  must  be  made,  by  discussion  or  argument, 
to  show  that  the  ruling  of  the  trial  court  is  wrong. 
Smith  V.  State,  ex  rel.,  140  Ind.  343;  Xenia  Real 
Estate  Co.  v.  Drooh,  140  Ind.  259;  Bartlett  v.  Bur- 
den,  11  Ind.  App.  419;  Spencer  v.  Spencer,  136  Ind. 
414;  AUen  v.  Northwestern,  etc.,  Co.,  136  Ind.  608. 

In  the  light  of  the  general  statement  that  the  facts  al- 
leged do  not  show  that  the  injury  occurred  without  con- 
tributory fault  or  negligence  on  the  part  of  appellee,  we 
will  consider  this  question  to  some  extent  at  least  in  con- 
nection with  the  other  questions  discussed. 

Whatever  may  be  said  of  the  third  paragraph,  we  are 
of  the  opinion  that  the  gist  of  the  action  stated  in  the 
first  paragraph  is  negligence.  City  of  Valparaiso  v. 
Cartwright,  8  Ind.  App.  429. 

The  rule  is  well  settled  where  it  is  evident  from  the 
facts  stated  that  the  injury  occurred  without  contributory 
fault  or  negligence  on  the  part  of  the  plaintiff,  a  direct 
averment  that  there  was  no  such  contributory  fault  is 
unnecessary.     Duify  v.  Howard,  supra. 

The  rule,  however,  is  that  in  an  action  growing  out  of 
the  alleged  negligence  of  another,  it  must  always  be 
made  to  appear  from  the  complaint,  either  by  direct 
averment  or  by  the  statement  of  the  facts  and  circum- 
stances under  which  the  injury  occurred,  that  the  plaint- 
iff was  without  contributory  fault  or  negligence.  Bed- 
ford, etc.,  R.  R.  Co.  V.  Rainbolt,  99  Ind.  551. 

It  should  be  remembered,  in  this  connection,  that 
there  is  no  presumption  that  appellee  was  free  from  con- 
tributory fault.     In  order,  therefore,  to  excuse  such  aver- 
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ment,  it  must  clearly  and  satisfactorily  appear,  from  the 
facts  pleaded,  that  the  injury  occurred  without  contribu- 
tory fault  on  the  part  of  the  plaintiff.  See  Richmond 
Gas  Co.  V.  Baker,  39  N.  E.  Rep.  552;  City  of  Ft.  Wayne 
V.  Coombs,  107  Ind.  75. 

In  Bedford,  etc.,  R.  R.  Co.  v.  RainboU,  supra,  the  ap- 
pellee was  a  passenger  in  a  train,  which,  through  negli- 
gence of  the  company,  was  precipitated  into  White  river 
while  passing  over  an  iron  or  combination  bridge  built 
or  used  by  the  company.  It  was  held  in  that  case  that 
the  absence  of  the  averment  that  the  injury  occurred 
without  the  fault  or  negligence  of  the  plaintiff  should 
not  be  taken  as  a  failure  to  aver  due  care,  because  it  ap- 
peared, from  the  statement  of  the  facts  and  circum- 
stances under  which  the  injury  occurred,  that  the  plaint- 
iff was  without  contributory  fault  or  negligence. 

In  Duify  V.  Howard,  supra,  a  colt,  belonging  to  the 
plaintiff,  in  the  possession  of  the  defendant,  who  was  a 
bailee- for  hire,  was  killed  by  the  negligence  of  the  de- 
fendant, and  it  was  held  that  it  was  evident  that  there 
was  no  contributory  fault  on  the  part  of  the  plaintiff, 
and,  therefore,  a  direct  averment  that  the  injury  occurred 
without  fault  on  his  part  was  unnecessary.  Mitchell  v. 
Robinson,  80  Ind.  281;  Scudder  v.  Crossan,  43  Ind.  343; 
Ohio,  etc,  R.  W.  Co.  v.  Smith,  5  Ind.  App.  560. 

From  the  averments  in  the  first  paragraph  of  the  com- 
plaint, it  must  be  taken  that  the  alleged  negligence  of  ap- 
pellant caused  the  hotel  building  to  jar  and  violently 
vibrate  and  to  crack  the  brick  walls  and  plastering 
thereon  and  loosening  the  same  so  as  to  tear  the  wall 
paper,  and  did  thereby  greatly  injure  and  damage  said 
hotel  property  and  cause  the  walls  thereof  to  settle,  be- 
come out  of  plumb  and  greatly  weakened,  and  it  must 
be  held  from  the  situation  of  his  property  and  the  cir- 
cumstances under  which  the  injury  occurred,  that  he 
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was  under  no  duty  except  to  remain  passive.  We  think 
it  sufficiently  appears  that  all  presumptions  of  negligence 
on  his  part  are  rebutted  by  the  averments  of  the  com- 
plaint and  that  it  is  certain  to  a  common  intent  that  he 
was  free  from  any  fault  which  contributed  to  his  injury. 

It  is  manifest  that  appellee  was  not  bound  to  move  his 
hotel  away  from  the  wrongful  jars  and  vibrations.  It  is 
necessarily  implied,  as  it  seems  to  us,  from  the  facts  and 
circumstances  alleged  as  to  the  cause  and  nature  of  the 
injuries,  that  appellee  was  not  an  actor  in  causing  such 
injuries^  but  that  he  was  a  mere  passive  sufferer  by 
reason  of  such  injuries  to  his  property.  In  any  event, 
counsel  having  failed  to  point  out  wherein  the  facts 
pleaded  do  not  show  that  appellee  was  free  from  fault,  it 
will  suffice  to  say  that  the  court  does  not  see  wherein 
the  complaint  is  defective  on  that  ground.  The  rule  of 
pleading  permits  the  plaintiff  to  make  the  express  aver- 
ment that  he  was  without  fault  or  to  plead  the  facts 
specially  showing  that  he  was  without  fault,  and  it  is 
incumbent  on  the  demurring  party  to  point  out  to  the 
court  not  only  that  the  averment  has  not  been  made  in 
express  words,  but  also  wherever  the  complaint  fails  to 
show,  by  necessary  implication  from  the  facts  pleaded, 
that  he  was  not  free  from  fault. 

In  regard  to  the  third  paragraph  of  the  complaint,  it 
may  be  conceded  that  more  must  be  shown  than  annoy- 
ance and  injury  by  offensive  odors  from  either  standing 
or  moving  cars.  It  is  of  common  knowledge  that  cars 
loaded  with  animals,  alive  or  dead,  or  commercial  fertil- 
izers are  more  or  less  malodorous.  It  was  the  duty  of 
appellant  to  carry  and  deliver  such  freight.  In  the  dis- 
charge of  this  duty  appellant  had  the  right  to  do  any- 
thing and  everything  as  a  common  carrier  of  freight  in 
the  operation  of  its  railroad  that  was  reasonably  neces- 
sary in  the   transportation,  switching  and  delivery  of 
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said  cars  to  the  consignee  or  to  a  connecting  carrier.  In 
order  to  show  an  abuse  of  this  right  it  must  be  made  to 
appear,  as  was  done  in  this  case,  that  cars  so  loaded 
were  unlawfully  or  wrongfully  suffered  to  remain  near 
appellee's  hotel  for  an  unreasonable  length  of  time. 

There  was  no  error  in  overruling  the  4eniurrer  to 
either  paragraph  of  the  complaint. 

We  have  carefully  read  the  instructions  of  the  court  in 
the  light  of  the  able  and  exhaustive  argument  of  the 
learned  counsel  for  appellant,  and  when  considered  as 
an  entirety  they  fully,  clearly  and  accurately  state  the 
law. 

There  are  in  the  course  of  the  instructions  two  or  three 
expressions  which,  standing  alone,  are  not  strictly  cor- 
rect, but  when  considered  in  the  connection  in  which 
they  are  used  could  not,  in  our  judgment  have  misled 
or  confused  the  jury.  The  instructions,  to  our  mind,  are 
unusually  clear  and  comprehensive,  and  are  at  least  as 
favorable  to  appellant  as  it  could  reasonably  ask. 

In  some  respects  we  have  not  been  strongly  and  favor- 
ably impressed  with  the  merits  of  the  cause  of  action  and 
the  good  faith  and  conduct  of  appellee,  but  we  find  no 
error  in  the  record  that  would  justify  a  reversal. 

The  evidence,  as  conceded  by  counsel,  is  conflicting, 
but  it  is  not  claimed  that  there  is  an  entire  failure  of 
evidence  on  any  point  which  it  was  necessary  for  appel- 
lee to  establish  in  order  to  entitle  him  to  recover. 

Judgment  affirmed.     . 

Ross,  C.  J.,  absent. 

FUed  April  SO,  1885. 
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No.  1,666. 
SOUBWINE  BT  AL.  V.   SUPRBME  LODGK  KnIGHTS  OP  PyTH- 

lAS  OP  THE  World. 

lvsvRAVCJL.—Equit€U>le  Bight  of  Membership^  Though  not  Becognized  as 
Member  by  the  Officers. — K,  of  P. — Where  a  member  in  good  stand- 
ing, of  the  first  and  second  classes  of  the  endowment  rank  of  the 
Order  of  Knights  of  Pythias  of  the  World,  requested  to  be  trans- 
ferred to  the  fourth  endowment  class  (as  was  his  constitutional 
right),  and  did  all  required  of  him  to  enter  the  fourth  class,  and 
was  entitled  to  enter  the  same,  but  the  officers  of  the  order  wrong- 
fully and  arbitrarily  refused  him  admittance  into  such  class,  equity, 
on  the  death  of  the  insured,  and  in  an  action  by  the  beneficiary, 
will  regard  that  as  done  which  in  good  conscience  ought  to  have  been 
done,  and  will  grant  relief  as  though  it  had  been  done.  In  such 
case  one  may  be,  by  the  courts,  regarded  as  entitled  to  the  rights  of 
membership,  although  not  recognized  as  such  by  the  officers. 

Same. — Equitable  Belief. — ^In  such  case,  equity  will  grant  relief,  al- 
though the  insured  never  in  his  lifetime  compelled  the  transfer,  by 
mandate,  as  he  might  have  done. 

8amb. —  When  Insurer  is  Estopped  to  Complain. — ^The  insurer,  in  such 
case,  is  in  no  position  to  complain  of  whatever  hardship,  if  any, 
may  arise  from  the  right  of  the  insured ;  for  the  insurer,  and  not 
the  insured,  is  responsible  therefor.  A  party  can  not  take  advant- 
age of  his  own  wrong. 

Same. — Estoppel.  —  Acquiescence. —  Tender.—  Mandate.  —  The  insured 
having  fully  complied  with  the  rules  of  the  insurer,  he  can  not  be 
deemed  to  have  acquiesced  in  its  officer's  wrongful  conduct,  and  to 
have  abandoned  his  legal  and  equitable  rights  merely  because  he 
did  not  compel  the  transfer  or  make  a  formal  tender  of  fourth  class 
dues,  which  would  have  been  useless  in  the  face  of  defendant's  con- 
tinned  refusal  to  make  the  transfer. 

From  the  Clay  Circuit  Court. 

A,  W.  Knight,  for  appellants. 

E.  8,  Holliday  and  G.  A.  Byrd,  for  appellee. 

Gavin,  J. — The  correctness  of  the  trial  court's  action 
in  sustaining  the  demurrer  to  appellants'  complaint  is 
brought  in  review  before  us. 

The  appellants  are  the  beneficiaries  of  one  Jonathan 
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Croasdale  who,  in  1877,  was  admitted  as  a  member  of  the 
appellee's  endownment  rank,  entering  classes  1st  and 
2d,  which  entitled  him  to  $1,000  and  $2,000  respectively. 
At  that  time  all  members  paid  at  the  same  rate.  In  1884 
the  constitution  of  the  order  was  so  amended  as  to  estab- 
lish a  '^ fourth  class"  in  which  the  amounts  to  be  paid 
were  graduated  according  to  age.  Provision  was  then 
made  for  transfers  from  the  original  classes  to  this  class 
up  to  May,  1885,  the  time  being  afterwards  extended  to 
October,  1885.  Croasdale  being  an  old  man  declined  to 
transfer  because  of  the  heavier  assessments,  as  he  had  a 
right  to  do. 

In  1888  the  constitution  was  again  amended  permit- 
ting transfers  from  the  old  divisions.  By  the  constitution 
then  in  force  section  1,  article  III,  ''an  applicant  for 
admission  to  membership  in  the  endowment  rank  must 
be  a  Knight  of  Pythias  in  good  standing  not  over  fifty 
years  of  age,  be  recommended  by  some  competent  prac- 
ticing physician  appointed  by  the  board  of  control  of 
the  endowment  rank,  and  be  examined  in  accordance 
with  the  published  rules  for  medical  examiners  on  the 
form  provided  by  said  board  of  control,  which  must  be 
approved  by  the  medical  examiner-in-chief,  and  the 
necessary  fee  paid  before  he  can  take  the  obligation  ad- 
mitting him  to  membership." 

It  was  further  provided  that  "all  present  members  of 
the  first,  second  and  third  classes  of  the  endowment  rank 
in  good  standing  in  the  rank  may  be  admitted  to  the 
fourth  class  by  complying  with  the  requirements  of  sec- 
tion 1  of  this  article,  and  the  surrender  of  the  endow- 
ment certificate  or  certificates  held  in  said  first,  second 
or  third  classes.  In  these  cases  the  limUaUon  as  to  age 
shall  not  apply.  *^ 

In  March,  1889,  said  Croasdale  being  then  a  member 
in  good  standing  of  the  first  and  second  classes  in  said 
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endowment  rank  asked  to  be  transferred  to  the  fourth 
class. 

He  was  duly  examined  in  accordance  with  the  pub- 
lished rules  for  medical  examiners  on  the  form  provided 
by  appellee's  board  of  control,  by  a  competent  practicing 
physician  regularly  appointed  by  appellee.  By  said  ex- 
amination it  was  ascertained  that  said  Croasdale  was  in 
perfect  mental  and  physical  health  and  condition,  and 
he  was  unconditionally  recommended  by  such  physician. 
The  application  and  medical  examination  with  the 
proper  fees  were  duly  forwarded  to  the  appellee's  medical 
examiner-in-chief  by  Croasdale,  who  also  offered  to  sur- 
render his  certificates,  but  on  March  18,  1889,  said  ex- 
aminer-in-chief arbitrarily,  and  without  any  valid  and 
legitimate  excuse  or  cause  disapproved  said  examination 
and  rejected  the  application  peremptorily  because  of  his 
age,  and  for  no  other  reason. 

On  March  20,  1889,  in  response  to  an  inquiry,  he 
again  declined  to  entertain  it.  On  the  same  day  the  ap- 
plication was  again  renewed  and  forwarded  to  the  ex- 
aminer with  the  examination  as  before,  but  it  was  again 
rejected  as  before. 

On  January  30,  1891,  the  matter  was  laid  before  the 
supreme  secretary  and  board  of  control  who  again  re- 
jected the  application  and  approved  the  action  of  the 
medical  examiner-in-chief,  all  being  done  arbitrarily 
and  without  any  justifiable  valid  and  legitimate  cause, 
although  said  Croasdale  was  in  all  respects  possessed  of 
all  the  requirements  provided  for  and  had,  in  all  things, 
complied  with  the  laws,  rules  and  regulations  entitling 
him  to  such  transfer,  and  was  then,  and  continued  to  the 
time  of  his  death,  ready  and  willing  to  pay  all  dues,  fees 
and  assessments  called  for  and  to  comply  with  all  of  ap- 
pellee's rules  and  regulations. 
Vol.  12—29 
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On  May  5,  1892,  said  Croasdale  died.  The  first  and 
second  classes  had  then  become  so  depleted  that  they 
paid  but  trifling  sums  to  beneficiaries.  Proper  proofs 
were  made  and  appellants  in  this  action  seek  to  recover 
upon  the  ground  that  Croasdale  was  equitably  a  member 
of  the  fourth  class. 

Clearly,  Croasdale  possessed  all  the  necessary  qualifica- 
tions, complied  strictly  with  the  requirements  of  appel- 
lee's constitution,  and  was  in  fact  entitled  to  be,  and  un- 
der the  allegations  of  the  pleadings,  ought  to  have  been, 
transferred. 

Appellee's  position  is  that  nevertheless  he  was  not 
transferred  in  fact,  and  could  not  be  without  the  approval 
of  the  medical  examiner  in  chief,  and  for  this  reason  his 
beneficiaries  can  not  recover. 

It  is  further  contended  that  he  had,  by  not  asserting 
his  legal  right  to  the  transfer  and  not  tendering  the  dues, 
acquiesced  and  abandoned  his  right  to  the  transfer. 

The  constitution  and  by-laws  of  such  an  organization 
are  elements  of  the  contract  of  insurance. 

They  measure  and  determine  the  member's  duties  and 
liabilities,  and  not  only  these  but  his  rights  as  well.  Su- 
preme Lodge  K.  of  P,  v.  Knight ^  117  Ind.  489. 

Not  only  the  private  members,  but  the  officers,  are  un- 
der obligation  to  conform  their  conduct  to  them. 

Under  the  averments,  the  action  of  the  medical  ex- 
aminer in  chief,  in  rejecting  the  application  solely  by 
reason  of  Croasdale's  age,  was  in  direct  violation  of  the 
constitution. 

Croasdale 's  fellows  in  the  first  and  second  classes  had 
been  permitted  to  transfer,  and  thus  his  classes  had  been 
depleted.  In  so  doing  they  and  the  association  only  ex- 
ercised their  legal  right,  but  the  right  to  follow  them  was 
vested,  by  the  constitution,  in  Croasdale.  He  was  al- 
ready a  member  of  the  rank,  and  this  right  of  transfer 
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was  a  contract  right,  and  a  beneficial  one  of  which  the 
oflScers  could  not  arbitrarily  deprive  him.  Supreme 
Council,  etc. J  v.  Forsinger,  125  Ind.  52;  SupreTne  Lodge 
K.  of  P.  V.  Knight,  supra. 

His  position  was  manifestly  radically  different  from 
that  of  one  who  was  not  a  member  of  the  organization, 
but  was  seeking  admission  into  its  ranks,  as  in  the  case 
of  Matkin  v.  Knights  of  Honor,  82  Tex.  301.  The  con- 
tractual rights  and  obligations  were  already  existing  be- 
tween him  and  the  association. 

Having  done  everything  that  was  to  be  done  by  him 
to  effectuate  the  transfer,  and  being  in  all  things  entitled 
to  it,  it  did  not  rest  in  the  discretion  of  the  examiner  to 
refuse  him.  Had  the  examiner  refused  him  because  he 
was  not,  in  his  judgment,  possessed  of  the  proper  phys- 
ical qualifications,  it  might  well  be  that  the  examiner's 
action,  in  the  absence  of  fraud  or  mistake,  at  least,  would 
be  final  and  conclusive  against  him;  but  no  such  ques- 
tion is  here  presented.  On  the  contrary,  the  disapproval 
is  arbitrary  and  without  cause  solely  by  reason  of  his 
age,  which,  by  the  express  letter  of  the  society's  law,  is 
not  a  reason  for  rejection. 

Here  is  a  manifest  wron^  Yet  it  is  asserted  that  al- 
though there  was  a  wrong  there  is  now  no  remedy.  To 
so  hold  would  be,  to  use  a  favorite  phrase  of  Judge  El- 
liott's, a  reproach  to  the  law.  The  arm  of  the  law  has 
not  been  so  shortened  as  to  leave  the  appellants  remedi- 
less. 

If  the  application  of  the  stricter  rules  of  law,  as  formerly 
administered,  do  not  furnish  the  remedy,  the  more  ex- 
pansive and  beneficent  principles  of  equity  are  ample  for 
the  purpose. 

An  eminent  law  writer  speaks  thus:  ''Equitable 
remedies,  on  the  other  hand,  are  distinguished  by  their 
flexibility,  their  unlimited  variety,  their  adaptability  to 
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circumstances,  and  the  natural  rules  which  govern  their 
use.  There  is  in  fact  no  limit  to  their  variety  and  ap- 
plication, the  court  of  equity  has  the  power  of  devising 
its  remedy  and  shaping  it  so  as  to  fit  the  changing  cir- 
cumstances of  every  case  and  the  complex  relations  of 
all  the  parties."     1  Pom.  Eq.,  section  109. 

Again  he  says,  at  section  111:  ''It  has,  therefore, 
never  placed  any  limit  to  the  remedies  which  it  can 
grant;  either  with  respect  to  their  substance,  their  form, 
or  their  extent;  but  has  always  preserved  the  elements  of 
flexibility  and  expansiveness,  so  that  new  ones  may  be 
invented  or  old  ones  modified,  in  order  to  meet  the  re- 
quirements of  every  case,  and  to  satisfy  the  needs  of  a 
progressive  social  condition,  in  which  new  primary 
rights  and  duties  are  constantly  arising,  and  new  kinds 
of  wrongs  are  constantly  committed." 

While  this  case  is  one  of  a  peculiar  nature,  $ui  generU, 
for  which  neither  the  counsel  nor  the  court  have  found 
any  direct  precedent,  the  application  of  a  familiar  rule 
of  equity  furnishes,  as  it  seems  to  me,  a  safe  guide  to  its 
disposition. 

That  this  application  ought  to  have  been  approved 
and  that  the  transfer  ought  to  have  been  made  can  not 
be  successfully  controverted,  nor  are  these  propositions 
denied  by  appellee's  counsel.  They  assert,  however, 
that  while  these  things  ought  to  have  been  done  they 
were  not.  Equity  furnishes  the  remedy  for  just  exactly 
that  state  of  affairs,  for  the  very  first  maxim  with  which 
we  meet  in  equity  is  that  it  ''will  regard  that  as  done 
which  in  good  conscience  ought  to  be  done."  This  prin- 
ciple has  been  applied,  says  the  same  author,  "to  every 
instance  where  an  equitable  right,  with  respect  to  the 
subject-matter,  rests  upon  one  person  towards  another: 
to  every  kind  of  case  where  an  affirmative  equitable  duty 
to  do  some  positive  act  devolves  upon  one  party  and  a 
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corresponding  equitable  right  is  held  by  another  party." 
Pom.  Eq.,  section  364;  vide,  also,  sections  369  and  370. 

In  Kentucky,  etc.,  Ins,  Co,  v.  Jenks,  5  Ind.  96,  it  was 
objected  that  there  could  be  no  recovery  because  no  pol- 
icy had  issued,  but  the  court  said:  '^Jenks  having 
been  entitled  to  a  policy  in  his  lifetime,  a  court  of  equity 
will  consider  that  done  which  should  have  been  done," 
and  sustained  a  decree  for  a  satisfaction. 

So,  also,  in  Woody  v.  Old  Dominion  Insurance  Co.,  31 
Gratt.  362,  and  Tayloe  v.  Merchants'  Fire  Insurance  Co,, 
9  How.  (U.  S.  R. )  390,  where  insurance  contracts  were 
to  be,  but  had  not  been,  issued,  it  was  held  that  equity 
would  enforce  payment  of  the  losses  directly  without  there 
having  been  a  previous  decree  for  specific  performance. 

So  equity  will  grant  relief  here,  although  Croasdale 
never  in  his  lifetime  compelled  the  transfer,  by  mandate, 
as  he  might  have  done. 

We  do  not  think  it  lies  in  appellee's  mouth  to  com- 
plain that  some  hardship  may  be  imposed  on  it  by  reason 
of  his  failure  to  insist  on  his  rights  in  a  court  of  law  be- 
fore his  death. 

For  whatever  hardship  may  arise  therefrom,  appellee, 
and  not  he,  is  responsible. 

Neither  do  we  think  that  appellee  is  in  a  position  to 
take  any  advantage  from  the  plea  that  by  allowing  this 
action  appellants  are  permitted  to  reap  the  benefits  of 
Croasdale 's  membership  without  his  having  borne  the 
burdens.  That  he  did  not  bear  these  burdens  during 
the  fifteen  months  after  the  final  rejection  of  his  applica- 
tion for  transfer  was  due  entirely  to  the  wrongful  con- 
duct of  appellee,  and  can  in  no  degree  be  ascribed  to  any 
delinquency  upon  his  part.  Whatever  unpleasant  results 
may  follow  from  appellee's  own  misconduct  should  be 
borne  by  appellee,  and  can  not  be  shifted  to  others  who 
are  wholly  innocent. 
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It  is  a  well  known  maxim  that  parties  are  not  to  be 
permitted  to  take  advantage  of  their  own  wrong. 

In  Jackson  v.  Northwestern,  etc..  Relief  Assn.,  78  Wis. 
463,  we  find  a  case  closely  analogous  to  the  one  under 
consideration.  The  membership  of  the  deceased  had 
there  been  declared  forfeited,  but  there  was,  under  the  by- 
laws, a  right  to  reinstatement  on  certain  terms,  among 
which  was  furnishing  a  satisfactory  certificate  of  health. 
The  member  took  the  necessary  steps,  and  mailed  the 
application  and  money,  with  a  proper  certificate  of 
health,  but  died  before  these  were  received  at  the  office 
of  the  association,  which  thereupon,  after  notice  of  her 
death,  rejected  the  application  for  reinstatement. 

It  is  said  by  the  Supreme  Court,  per  Orton,  J.:  *'The 
court  instructed  the  jury  on  that  subject  as  follows: 
'That  Mrs.  Jackson  was  dead  before  the  reinstatement 
and  money  reached  Madison,  if  you  find  such  to  be  the 
fact,  was  good  cause  for  the  disapproval  of  her  applica- 
tion.* This  instruction  was  also  erroneous.  If  Mrs. 
Jackson  mailed  the  papers  and  money  in  proper  time, 
according  to  the  by-laws  or  the  custom  of  the  company, 
her  rights  became  fixed  by  it,  and  her  subsequent  death , 
before  the  package  reached  the  company,  could  not 
change  them.  She  had  done  all  that  the  company  re- 
quired of  her  by  the  notice  of  reinstatement." 

Again  it  is  said:  ''The  court  erred  also  by  instruct- 
ing the  jury  that  the  company  had  the  right  to  reject  her 
application  for  reinstatement  'upon  the  ground  that  it 
did  not  consider  her  statements  in  regard  to  health  suffi- 
cient.' 

"If  Mrs.  Jackson  secured  any  right  whatever  by  so  re- 
sponding to  this  last  reinstatement  notice  of  the  compa- 
ny, then  the  certificate  of  health  she  sent  with  the  other 
papers  and  the  money  did  not  depend  upon  how  the 
company  considered  it,  but  upon  its  sufficiency  in  fact." 
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Thus  it  is  held  that  one  may  be  by  the  courts  regarded 
as  entitled  to  the  rights  of  membership  although  not 
recognized  as  such  by  the  officers. 

By  deducting  from  the  sums  due  appellants  the  amount 
of  dues  which  would  have  been  collectible  from  Croas- 
dale  in  the  fourth  class,  appellee  will  be  in  the  same  po- 
sition it  would  have  occupied  had  it  complied  with  the 
requirements  of  its  own  laws  and  made  the  desired 
transfer. 

Appellee's  laws  are,  as  we  have  said,  made  for  the 
government  of  its  officers,  as  well  as  its  members.  Had 
the  officer  obeyed  the  law,  as  Croasdale  did,  all  contro- 
versy would  have  been  avoided. 

After  Croasdale  had  so  fully  complied  with  appellee's 
rules  we  do  not  think  he  can  be  deemed  to  have  ac- 
quiesced in  its  officer's  wrongful  conduct  and  to  have 
abandoned  his  legal  and  equitable  rights  merely  because 
he  did  not  commence  a  mandate  or  make  a  formal  ten- 
der of  fourth  class  dues,  which  would  have  been  useless 
in  the  face  of  appellee's  continued  refusal  to  make  the 
transfer,  which  was  equivalent  to  an  announcement  that 
it  would  not  receive  dues  from  him  in  that  class. 

Our  conclusion,  therefore,  is  that  the  trial  court  erred 
in  sustaining  the  demurrer  to  the  complaint. 

Judgment  reversed. 

Reinhard,  J.,  did  not  participate. 

Filed  April  25, 1895. 
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The  City  of  Hantington  et  al,  v.  Kenower. 
No.  1,466. 

The  City  of  Huntington  et  al.  v.  Kenoweb. 

Appellate  Coubt  Phactice. — Assignments  of  Error  Based  on  Bulings 
in  Former  Actions. — Where  the  record  discloses  that  certain  of  the 
assignments  of  error  are  hased  on  rulings  made  in  a  former  action, 
which  was  dismissed  before  the  case  in  which  they  are  assigned  was 
commenced,  the  coart  can  not  reverse  the  judgment  rendered  in  the 
subsequent  action  on  account  of  the  rulings  made  in  a  former  action 
for  the  same  cause. 

Municipal  Cobporation.— 5«rce<. — Dedication, — Suit  for  Damages  for 
Appropriation  of  Land. — Necessary  Allegation. — Where  a  fair  con- 
struction of  a  complaint  is  that  plaintiff's  land  therein  described  was 
appropriated  for  permanent  use  as  a  street,  a  recovery  of  damages 
thereon  works  a  dedication  of  the  land  to  the  city  for  street  pur- 
poses ;  and  in  such  case  it  is  not  necessary  for  plaintiff  to  aver  a 
willingness  to  convey  the  land  described  before  he  could  recover  its 
value. 

From  the  Huntington  Circuit  Court. 
J.  B.  Kenner  and  U.  S.  Lesh,  for  appellants. 
M.  L.  Spencer y  W.  A.  Branyan  and  T.  L.  Lucas ^  for 
appellee. 

Davis,  J. — It  appears  from  the  transcript  in  this  case 
that  on  the  12th  day  of  October,  1888,  appellee  filed  a 
complaint  against  appellant  and  Andrew  J.  Rosebraugh 
to  recover  damages  in  trespass  for  breaking  into  his 
close,  destroying  his  fences,  ploughing  deep  furrows  in 
his  ground,  etc.  Said  action  was  numbered  3,482  in 
the  Huntington  Circuit  Court.  The  defendants  therein 
duly  appeared  and  answered.  The  cause  was  afterwards 
tried  by  the  court,  and  on  the  3d  day  of  February,  1890, 
judgment  was  rendered  in  favor  of  defendants.  On  the 
13th  day  of  February,  1890,  said  Kenower  filed  a 
motion  for  a  new  trial  as  of  right,  which  was  granted. 
No  exception  was  reserved  to  this  ruling.  On  the  lOth 
of  June,  1890,  said  defendants  filed  a  motion  to  set  aside 
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the  order  of  the  court  granting  a  new  trial,  which  was 
overruled  and  exception  reserved.  On  the  15th  of  April, 
1891,  the  plaintiff  therein  dismissed  said  cause  of  action. 

Afterwards,  on  the  23d  of  June,  1891,  this  action.  No. 
4,363,  was  commenced  in  said  court.  The  first  para- 
graph of  the  complaint  is  the  same  as  the  complaint  in 
the  former  action.  The  cause  of  action  in  the  second 
paragraph  of  the  complaint  is  predicated  upon  the 
wrongful  taking  of  the  appellee's  property,  and  its  per- 
manent appropriation  and  use  for  a  public  street.  The 
appellants  answered  in  two  paragraphs,  first  a  general 
denial,  and  second  that  the  ground  described  in  the  com- 
plaint was,  and  had  been,  a  public  street,  as  shown  upon 
the  plat  of  said  town  of  Huntington,  for  more  than 
twenty  years,  etc. 

The  issues  were  submitted  to  a  jury  for  trial,  which 
returned  a  special  verdict  on  which  judgment  was  ren- 
dered in  favor  of  appellee  for  one  thousand  dollars.  The 
errors  assigned  are: 

Ist.  The  court  erred  in  granting  the  appellee  a  new 
trial  as  of  right. 

2d.  The  court  erred  in  overruling  the  motion  of  ap- 
pellants to  set  aside  the  order  granting  the  appellee  a 
new  trial  as  of  right. 

3d.  The  court  erred  in  overruling  appellants'  motion 
for  a  venire  de  novo. 

4th.  The  court  erred  in  overruling  appellants'  motion 
for  a  new  trial. 

The  record  discloses,  as  has  heretofore  been  noticed, 
that  the  first  two  errors  assigned  are  based  on  rulings 
made  in  a  former  action  which  was  dismissed  before  this 
suit  was  commenced.  There  was  no  appeal  from  the 
final  judgment  in  that  action.  The  judgment  rendered 
in  that  action  was  not  pleaded  as  a  defense  in  this  action. 
We  can  not  on  the  record  as  it  comes  to  us  reverse  the 
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judgment  rendered  in  the  second  action  on  account  of 
the  rulings  made  in  the  former  actions. 

There  was  no  error  in  overruling  the  motion  for  a 
venire  de  novo.  Knight,  Admr.,  v.  Knight,  Q  Ind.  App. 
268;  Chicago,  etc.,  R.  R.  Co.  v.  Barnes,  2  Ind.  App.  213. 

The  fourth  error  assigned  presents  the  only  question 
for  serious  consideration.  It  is  earnestly  contended  by 
counsel  for  appellants  that  the  special  verdict  departs 
from  the  theory  of  the  complaint;  that  the  action  was  for 
damages  for  trespass  only,  and  that  the  verdict  is  on  the 
theory  that  the  city  of  Huntington  has  made  a  perma- 
nent appropriation  and  use  of  the  ground  for  a  public 
street.  In  this  view  counsel,  in  our  opinion,  are.  mis- 
taken. A  fair  and  reasonable  construction  of  the  second 
paragraph  of  the  complaint  shows,  in  substance,  that  the 
city  of  Huntington  had  appropriated  appellee's  ground 
therein  described  for  permanent  use  as  a  public  street. 
The  facts  found  in  the  special  verdict  fully  and  clearly  sus- 
tain this  theory.  It  was  not  necessary  for  appellee  to 
aver  a  willingness  to  convey  the  land  described  to  the 
city  before  he  could  recover  its  value.  His  recovery  on 
the  issue  tendered  by  the  second  paragraph  of  his  com- 
plaint ipso  facto,  works  a  dedication  thereof  to  the  city. 
He  is  forever  estopped  to  claim  title  to  the  ground  which 
has  been  appropriated  and  is  now  being  used  as  a  street. 
Morris  v.  Watson,  8  Ind.  1;  City  of  Fort  Wayne  v.  Ham- 
ilton, 132  Ind    487. 

We  have  carefully  read  the  entire  record  in  the  light 
of  the  able  and  exhaustive  argument  and  analysis  of  the 
evidence  by  counsel,  and  we  are  satisfied  that  we  would 
not  be  justified  in  reversing  the  judgment  of  the  learned 
trial  court  on  the  evidence. 

We  find  no  error  in  the  record. 

Judgment  aflSrmed. 

Filed  April  24,  1895. 
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No.  1,547. 

The  City  op  Elwood  v.  Carpenter. 

Spbcial  Vkrdict.  —  Construction.  —  Intendment,  —  Essential  Facts. — 
A  special  verdict  is  to  be  constmed  reasonably  and  fairly,  yet  it 
most,  without  aid  from  intendment  or  inference  other  than  those 
necessarily  following,  contain  within  itself  all  those  facts  essential 
to  establish  the  case  before  judgment  can  be  rendered  upon  it  in 
favor  of  him  on  whom  rests  the  burden  of  proof. 

Sams. — Insufficiency  of  .^Action  for  Tort. — Recovery, — That  the  special 
verdict  in  an  action  for  tort,  for  failure  of  the  city  to  keep  a  certain 
one  of  its  streets  in  reasonably  safe  condition  for  travel,  is  not  suf- 
ficient to  entitle  plaintiff  to  recover  damages,  see  opinion. 

From  the  Henry  Circuit  Court. 

M.  E.  Forkner  and  C.  M.  Oreenlee,  for  appellant. 
J.  M.  Fippen,  J.  M.  Purvis  and  W.   0.  Barnard,  for 
appellee. 

Gavin,  J. — ^The  appellee  sued  to  recover  damages  for 
injuries  received  by  reason  of  appellant's  negligently 
maintaining  a  street  in  a  dangerous  and  defective  condi- 
tion. 

We  are  called  upon  to  determine  the  sufficiency  of  the 
special  verdict  to  authorize  the  judgment  rendered. 

From  the  verdict  we  learn,  among  other  things,  that 
along  the  south  side  of  north  ''J'*  street,  in  said  city, 
there  had  been  constructed,  across  an  intersecting  alley, 
a  plank  sidewalk,  four  feet  wide,  four  and  five-eights 
inches  high  above  the  level  of  the  ground,  without  any 
approaches  on  either  side,  and  with  a  gutter  or  ditch 
eight  inches  deep  immediately  north  of  the  walk,  the 
gutter  being  destitute  of  any  bridge  or  covering  at  the 
alley  crossing.  This  condition  had  existed,  with  appel- 
lant's knowledge,  for  eight  months  prior  to  January  3, 
1894,  upon  which  day  it  became  necessary  for  appellee 
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to  drive  into  the  alley  from  "J''  street  with  a  wagonload 
of  hay  drawn  by  two  horses. 

On  entering  said  alley  ''he  drove  his  said  team  and 
wagon  to  the  extreme  north  side  of  said  'north  J'  street 
and  turned  gradually  to  the  right,  forming  a  semi-circle, 
and  drove  across  said  ditch  or  gutter,  and  entered  upon 
said  sidewalk  within  the  limits  of  said  alley,  moving  his 
said  team  slowly,  striking  said  sidewalk  with  both  fore 
wheels  of  his  said  wagon,  which  occasioned  a  severe  and 
strong  pull  of  his  said  team  to  raise  said  fore  wheels  upon 
said  sidewalk,  and  that  in  passing  over  said  sidewalk, 
and  said  wheels  dropping  off  the  same  on  the  south  side 
thereof  on  the  ground,  upset  said  wagon,  together  with 
his  said  load  of  hay,"  and  threw  appellee  to  the  ground, 
injuring  him,  etc. 

The  law  is  well  settled  that  in  actions  of  this  character 
the  facts  set  forth  in  the  special  verdict  must  show  the 
injury  to  have  been  caused  by  some  negligent  act  of  the 
defendant,  and  without  any  contributory  negligence  of 
the  plaintiff.  Lyon  v.  City  of  Logansport,  9  Ind.  App. 
21;  Sirk  v.  Marion  St.  R.  W,  Co.,  11  Ind.  App.  680. 

It  does  not  aid  a  plaintiff  to  show  negligence  upon  the 
part  of  the  defendant  unless  such  negligence  be  shown 
to  be  the  proximate  cause  of  the  injury.  It  is  not  suf- 
ficient that  the  verdict  simply  fails  to  show  the  plaintiff 
actually  negligent.  Brannen  v.  Kokomo,  etc.,  Gravel  Road 
Co.,  115  Ind.  115. 

It  is  also  the  law  that  cities  must  use  reasonable  care 
to  make  and  keep  their  streets  reasonably  safe  for  travel, 
and  that  for  their  failure  to  so  do  they  must  respond  in 
damages  to  one  who  has,  without  his  own  contributing 
negligence,  been  injured  thereby.  Lyon  v.  City  of  La- 
gansport,  supra;  Town  of  Monticello  v.  Kennard,  7  Ind. 
App.  135;   City  of  Franklin  v.  Harter^  127  Ind.  446. 

Assuming  that  the  city  was  negligent  in  constructing 
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this  plank  walk  across  the  alley  with  a  drop  of  12H 
inches  on  one  side  and  4^  inches  on  the  other ,  it  by  no 
means  necessarily  follows^  from  the  wagon's  turning 
over  at  that  point,  that  its  overthrow  was  caused  by  the 
condition  of  the  walkl  We  can  not  say,  as  a  matter  of 
law,  that  a  wagon  properly  loaded  with  hay  and  properly 
driven  might  not  safely  cross  such  a  walk,  although  at 
the  expense  of  a  pretty  heavy  jolt. 

How  the  wagon  was  loaded,  whether  properly  or  not, 
does  not  appear.  With  what  care  and  attention  the 
team  was  being  driven  at  the  time  of  the  accident  is  not 
disclosed  further  than  that  the  appellee  made  a  wide 
turn  and  drove  slowly. 

According  to  the  verdict  the  front  wheels  were  safely 
carried  up  the  12^  inch  raise  and  the  catastrophe 
came  as  they  droppei^  down  the  AH  inches  on  the  other 
side. 

So  far  as  is  made  manifest  by  the  verdict,  the  unsafe 
and  insecure  loading  of  the  hay  or  the  inattention  of  the 
driver  after  the  front  wheels  safely  reached  the  walk  may 
have  co-operated  and  combined  with  the  defective  cross- 
ing to  produce  the  calamitous  result. 

A  special  verdict  is  not  to  be  scrutinized  unreasonably, 
but  is  to  be  construed  reasonably  and  fairly,  yet  it  must, 
without  aid  from  intendment  or  inference  other  than 
those  necessarily  following,  contain  within  itself  all  those 
facts  essential  to  establish  the  case  before  judgment  can 
be  rendered  upon  it  in  favor  of  him  on  whom  rests  the 
burden  of  proof.  Becknell  v.  Hosiery  10  Ind.  App.  5; 
Branson  v.  Studabaker,  133  Ind.  147. 

The  finding  here  is  quite  similar  to  City  of  Elusion  v. 
McAfee,  12  Ind.  App.  490,  so  far  as  regards  the  quantum 
of  care  exercised. 

In  our  judgment  it  does  not  satisfactorily  appear  from 
this  verdict,  giving  to  it  the  most  favorable  construction 
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allowable  in  behalf  of  appellee,  that  appellee's  injuries 
resulted  from  any  negligent  act  or  omission  of  appellant 
nor  that  his  own  negligence  did  not  contribute  thereto. 

In  view  of  the  unsatisfactory  character  of  the  verdict, 
we  are  of  opinion  that  justice  calls  for  a  new  trial  rather 
than  a  judgment  upon  the  verdict. 

The  judgment  is  accordingly  reversed,  with  instruc- 
tions to  the  trial  court  to  grant  a  new  trial  if  asked  for. 

Filed  Apr.  30, 1S95. 


No.  1,847. 
WiLLBNBURG   V.  ThB   StaTB,  BX   RBL.  CARinOHBL, 

Drainage  Commissioner. 

Dbai^aqk.— Drainage  Commissioner,— Qualification.—  Collecting  Ditch 
Assessment. — Complaint. — In  an  action  by  a  drainage  commissioner 
to  recover  a  ditch  assessment,  an  allegation  in  the  complaint  that 
plaintiff  ''duly  qualified  and  entered  upon  his  duties"  sufficiently 
alleges  the  filing  of  his  bond  and  the  doing  of  everything  neceesary 
to  a  proper  qualification  as  contemplated  by  the  law. 

Waivbb. — Assignments  of  Error. — Assignments  of  error  not  aigaed 
will  be  deemed  waived. 

From  the  Warren  Circuit  Court. 
J,  W.  Sutton  and  E.  F.  McCahe,  for  appellant. 
J.  F,  Hanlyy  E.  Stansbury  and  J.  C.  Stephens,  for  ap- 
pellee. 

Ross,  C.  J. — ^This  was  an  action  brought  by  the  ap- 
pellee against  appellant  to  recover  a  ditch  assessment. 

It  is  insisted  by  the  appellant  that  the  complaint  is 
insufficient,  because  it  is  not  averred  that  the  appellee 
filed  his  bond  as  a  drainage  commissioner  pursuant  to 
the  provisions  of  section  5622,  R.  S.  1894  (section  1184, 
Elliott's  Supp). 


NOVEMBER  TERM,  1894.  463 

WiUenbnrg  v.  The  State,  ex  rel,  Carmichel,  Drainage  Commissioner. 

The  complaint  contains  an  allegation  that  the  appellee 
"duly  qualified  and  entered  upon  his  duties'*  as  drain- 
age commissioner. 

We  can  not  accept  counsel's  contention  that  this  al- 
legation would  imply  that  appellee  took  the  oath  of  of- 
fice, but  that  he  did  not  file  the  bond  required.  The 
section  of  the  statute,  aupray  requires  that  ''such  drain- 
age commissioner  shall,  before  entering  upon  the  dis- 
charge of  his  duties,  take  and  subscribe  an  oath  of  office 
and  give  bond  payable  to  the  State  of  Indiana,  with 
sureties  in  a  penalty  of  not  less  than  $5,000,  to  be  filed 
with  and  approved  by  the  auditor  of  the  county,  condi- 
tioned for  the  proper  and  faithful  discharge  of  his  duties, 
and  that  he  will  account  according  to  law  for  all  money 
that  shall  come  to  his  hands  as  such  commissioner,''  etc. 
To  qualify  under  this  statute  means  more,  therefore, 
than  simply  to  take  the  required  oath.  It  embraces  the 
doing  of  everything  necessary  to  a  proper  qualification 
as  contemplated  by  the  law.  Unless  the  appellee  did  as 
the  statute  required  he  did  not  qualify,  and  if  he  quali- 
fied he  must  have  done  what  the  statute  required  that  he 
should  do. 

The  complaint  states  a  cause  of  action. 

The  second  and  third  specifications  of  error  in  appel- 
lant's assignment  of  errors  question  the  correctness  of 
the  court's  rulings  in  sustaining  the  demurrers  to  the 
plea  in  abatement  and  to  the  second  paragraph  of  the 
answer  in  bar. 

No  argument,  however,  has  been  adduced  in  support 
of  the  sufficiency  of  the  answers.  The  whole  trend  of 
counsel's  argument  goes  to  the  sufficiency  of  the  com- 
plaint. To  say  that  the  questions  argued  with  reference 
to  the  sufficiency  of  the  complaint  also  arise  on  the  an- 
swers in  abatement  and  in  bar,  which  "were  filed  and 
presented  in  the  record  more  from  precaution  than  other- 
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wise"  can  not  be  considered  as  an  argument  presenting 
to  this  court  for  consideration  any  question  relative  to 
the  sufficiency  of  such  answers.  Allen  v.  Northwestern 
Mutual  Life  Ins.  Co,,  136  Ind.  608. 

Judgment  affirmed. 

FUed  April  26, 1895. 


Ko.  1,222. 

Crawfordsville  Music  Hall  Association  v.  Clbmbnts. 

Municipal  Corporation. — Sewer, — Void  Assesament. — Assessment  not 
According  to  Benefits. — An  assessment  for  a  public  sewer  made 
onder  the  statute  for  street  improvements,  and  placing  the  assess- 
ment not  according  to  the  benefits  received  but  according  to  the 
linealomeasurement  of  the  property  fronting  on  the  sewer,  is  void. 

Same.— i^6W6r. — When  Property- Owner  not  Estopped. — Improvement  not 
Made  Under  Color  of  Statute, — A  property-owner  has  the  right  to 
assame  that  his  property  will  be  assessed  for  improvements  at 
least  under  color  of  the  statute,  and  where  the  remedy  sought  is  i^ot 
a  collateral  but  a  direct  proceeding  attacking  the  asseasment^ 
there  is  no  estoppel. 

Prom  the  Montgomery  Circuit  Court. 

B.  T,  Riatine  and  H,  H,  Riatine,  for  appellant. 

A.  D.  Thomas  and  W.  T.  Whittington,  for  appellee. 

Rbinhard  J. — ^This  is  an  appeal  from  a  precept  issued 
by  the  city  of  Crawfordsville  in  favor  of  the  appellee  on 
an  assessment  for  the  construction  of  a  sewer  in  said 
city,  for  which  the  appellee  was  the  contractor. 

In  the  court  below  the  appellee  recovered  judgment 
for  the  amount  assessed  against  the  appellant's  property, 
and  a  decree  of  foreclosure  of  his  lien. 

From    the    declaratory    resolutions,    and    the    final 
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estimate  of  the  city  civil  engineer,  as  well  as  from  the 
special  findings  of  the  court,  it  appears  that  the  city 
council  attempted  to  construct  the  sewer  under  the  pro* 
visions  of  the  law  relating  to  sidewalks,  and  that  the  as- 
sessments were  ordered  and  levied  upon  the  real  estate 
abutting  on  the  alley  along  which  the  sewer  was  con- 
structed at  so  much  per  lineal  foot,  and  were  not  appor- 
tioned among  the  lands,  lots  and  parts  of  lots  benefited 
by  the  improvement,  and  according  to  such  benefits,  as 
the  statute  requires.  R.  S.  1894,  section  4288  et  acq.; 
Acts  1889,  p.  237. 

This  we  think  was  a  mistake  which  is  fatal  to  the  as- 
sessment. Such  improvements  should  be  paid  for  by 
the  owners  of  property  specially  benefited  thereby,  and 
assessments  according  to  the  superficial  area,  and  with- 
out regard  to  actual  or  probable  benefits,  are  unlawful, 
and  can  not  be  enforced.  It  is  doubtful  even  whether 
the  Legislature  could  authorize  such  assessments. 
Thomas  v.  Oain,  35  Mich.  155;  Clapp  v.  Hartford,  35 
Conn.  66. 

It  is  certain  that  the  Legislature  of  our  own  State  has  not 
authorized  such  an  assessment,  but  on  the  contrary  has  for- 
bidden it  by  prescribing  another  mode.  We  have  a  statute 
which  provides  that  local  sewers  shall  be  paid  for  by  the 
abutting  property  owners,  the  same  as  in  cases  of  sidewalks 
or  street  improvements.  R.  S.  1894,  section  4273,  Acts 
1893',  p.  332.  But  this  statute  was  not  in  force  when 
the  sewer  in  controversy  was  constructed,  nor  is  it  at  all 
clear  that  the  sewer  is  a  local  one. 

It  is  insisted,  however,  that  the  appellant  is  estopped 
to  deny  the  validity  of  the  assessment  because  it  is  found 
by  the  court  that,  by  its  agent,  it  stood  by  and  allowed 
the  improvements  to  proceed,  and  accepted  the  benefit 
thereof  after  it  had  been  informed  and  knew  that  the  as- 
VoL.  12—30 
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sessments  were  to  be  made  in  the  manner  in  which  they 
were  actually  made.  After  careful  consideration  of 
this  question  we  have  arrived  at  the  conclusion  that  the 
appellant  is  not  estopped.  The  appeal  from  the  precept 
is  not  a  collateral,  but  a  direct  attack  upon  the  proceed- 
ings. The  appellant,  notwithstanding  the  information 
it  had  received  from  the  contractor  that  the  assessments 
were  to  be  made  only  on  abutting  property,  and  according 
to  the  superficial  area,  had  a  right  to  assume  that  the  city 
officials  would  do  their  duty,  and  levy  the  assessments  as 
the  law  required. 

Appellee's  counsel  contend  that  appellant  can  not 
complain  because  other  property  should  have  been  as- 
sessed also,  but  was  not,  and  in  support  of  this  proposi- 
tion they  cite  Balfe  v.  Bell,  40  Ind.  337;  Sims  v.  Mines, 
121  Ind.  534. 

These  cases,  however,  do  not  support  their  contention. 
They  only  declare  the  law  to  be  that  the  property  owner 
can  not  complain  as  to  any  failure  to  assess  other  prop- 
erty, provided  his  own  assessment  was  accurate  and  en- 
forceable. This,  however,  is  not  true  in  the  case  of  ap- 
pellant's property.  It  is  this  very  act  of  assessing  the 
appellant's  property  wrongfully  that  is  here  com- 
plained of. 

It  is  quite  true  the  common  council  of  the  city  is  to  be 
the  exclusive  tribunal  to  determine  when  and  what  prop- 
erty is  benefited  by  such  improvements,  and  to  what  ex- 
tent, and  when  such  council  undertakes  to  determine 
this  question,  its  action  will  not  be  subject  to  review  by 
the  courts  except  for  fraud  or  corruption.  City  of  Fori 
Wayne  Y.  Cody,  43  Ind.  197. 

But  when  the  entire  proceedings  show  that  the  assess- 
ments were  made,  not  with  a  view  to  benefits,  but  solely 
according  to  location,  such  assessments  are  unlawful  and 
void  and  will  be  so  declared. 
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It  is  also  very  doubtful  whether  the  proper  notice  was 
given  by  the  council  so  as  to  give  that  body  jurisdiction. 
Enough  has  been  said,  however,  to  show  that  the  assess- 
ment against  appellant's  property  was  void. 

Judgment  reversed,  with  directions  to  the  court  below 
to  restate  its  conclusions  of  law  to  the  effect  that  appellee 
is  not  entitled  to  any  judgment  or  decree. 

Filed  Feb.  1, 1895. 

On  Petition  for  a  Rehearing. 

Reinhard,  J. — It  is  earnestly  insisted  by  the  appel- 
lee's learned  counsel  that  this  court,  in  holding  that 
there  was  no  estoppel  in  the  present  case,  has  committed 
a  grave  error  and  ignored  numerous  precedents  of  the 
Supreme  Court.  In  support  of  this  contention  the  coun- 
sel cite,  among  other  cases,  that  of  Rosa  v.  Stacklwusey 
114  Ind.  200. 

It  is  decided  in  that  case  that  a  property  owner  may 
estop  himself  from  denying  the  validity  of  the  assess- 
ment in  such  a  case  by  standing  by.  But  this  holding 
is  expressly  placed  upon  the  supposition  or  presumption 
that  the  assessment  is  not  totally  void. 

One  of  the  prerequisites  to  the  validity  of  the  assess- 
ment is  that  the  work  has  been  done  and  the  contract 
let  by  proceedings  under  color  of  the  statute;  that  the 
work  has  been  done  in  whole  or  in  part  according  to  the 
contract,  and  that  ''an  estimate  has  been  duly  made  of 
the  work." 

These  questions,  as  the  case  of  Ross  v.  Siackhouse,  su- 
pra, decides,  are  the  very  issues  that  are  to  be  tried  in  a 
case  like  this,  where  the  appeal  is  from  the  precept.  But 
how  can  it  be  claimed  that  the  estimate  "has  been  duly 
made'*  when  it  was  not  made  according  to  the  statute  at 
all,  but  according  to  the  number  of  lineal  feet  front  of 
the  property  to  be  assessed?     Can  it  be  said  that  the 
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property  owner  is  estopped  because  he  knew  the  assess- 
ment was  to  be  made  by  an  illegal  method,  and  made  no 
objection  thereto  but  stood  by  and  used  the  sewer  to  drain 
his  property?  Indeed  we  know  of  no  way  in  which  the  ap- 
pellant could  have  known  such  a  thing.  If  it  was  informed 
by  the  oflScers  of  the  city,  before  making  the  assessment, 
that  this  was  to  be  the  mode,  it  was  not  bound  to  give 
credence  to  any  such  declaration,  for  it  had  the  right  to 
assume  that  the  ofl&cers  would  follow  the  law.  If  it  con- 
nected with  the  sewer  after  the  assessment  was  made,  this 
would  not  estop  it  from  insisting  that  the  assessment 
should  be  collected  only  according  to  the  statute  by 
which  it  is  authorized. 

Suppose  the  council  had  chosen  to  place  the  entire  as- 
sessment upon  the  appellant's  property,  when  it  owned 
but  an  insignificant  proportion  of  the  property  benefited, 
and  it  were  found  that  the  appellant  had  stood  by  with- 
out objecting,  and  had  made  use  of  the  sewer  by  drain- 
ing into  it,  can  it  be  possible  that  by  such  acts,  or  fail- 
ure to  act,  such  an  estoppel  would  be  created  as  would 
preclude  the  appellant  from  contesting  the  validity  of 
such  an  assessment?  If  it  could  estop  itself  in  a  case  like 
the  present  one  it  could  do  so  in  the  supposed  case.  The 
case  cited  gives  no  support  or  sanction  to  any  such  doc- 
trine, but  expressly  declares  that  an  estoppel  can  arise 
only  where  the  proceedings  are  not  so  radically  defective 
as  to  be  totally  void.  An  assessment  for  a  public  sewer 
made  under  the  statute  for  street  improvements,  and 
placing  the  assessment  not  according  to  the  benefits  re- 
ceived, but  according  to  the  lineal  measurement  of  the 
property  fronting  on  the  sewer,  is  void  when  appealed 
from.  As  said  by  us  in  our  former  opinion,  the  appel- 
lant had  a  right  to  assume  that  its  property  would  be  as- 
sessed, at  least  under  color  of  the  statute,  and  where  the 
remedy  sought  is  not  a  collateral,  but  a  direct  proceed- 
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iBg  attacking  the  assessment,  there  is  no  estoppel.  We 
think  the  case  of  Ross  v.  Stackhouse  is  in  support  of  the 
conclusion  we  have  reached,  and  gives  no  support  to  the 
appellee's  contention. 

We  have  examined  the  other  cases  relied  upon  by  ap- 
pellee's counsel,  but  do  not  think  they  sustain  his  po* 
sition.  It  is  true  that  where  the  assessment  is  by  color 
of  the  statute,  and  the  property  owner  stood  by  and  re- 
ceived the  benefit  of  the  improvement  without  objection, 
he  can  not  be  heard  to  object  afterwards  to  mere  irregu- 
larities in  the  proceedings,  but  if  the  assessment  is  void 
there  can  be  no  estoppel. 

Petition  overruled. 

Filed  April  30, 1895. 


No.  1,323. 

The  G.  H.  Hammond  Company  v.  Mason,  Administra- 
tor. 

Mastsr  and  SiBVAWT.— JVe^Kfirenc«. — Vice-Principal, — Superintendent  of 
Bepair  Shops. — Where  one  of  the  duties  of  a  manager  and  su- 
perintendent of  car  repair  shops  was  to  examine  particularly  for  all 
defects  in  cars  and  to  mark  the  same  with  chalk,  so  that  each  defect 
would  be  noticeable  to  laborers  employed  thereon,  a  neglect  of  such 
foreman  to  mark  a  defect  which  he  might  have  discovered  on  proper 
inspection,  whereby  a  laborer  employed  to  repair  the  defects  thus 
indicated  was  injured  by  reason  of  the  unsafe  place  caused  by  such 
neglect,  the  duty  neglected  was  one  owing  from  the  master  to  the 
servant. 

8akb. — Assumed  Bisks, ^BmplojeB  assume  all  the  ordinary,  obvious 
risks  incident  to  their  employment,  but  they  assume  no  extraor- 
dinary and  unknown  risks  caused  by  the  employer's  breach  of  duty. 

Prom  the  Lake  Circuit  Court. 

W.  Olds  and  C,  F.  Griifin,  for  appellant. 

E,  D.  Crumpacker  and  P,  Crumpacker,  for  appellee. 
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Gavin,  J. — ^The  appellee,  as  administrator  of  the  es- 
tate of  George  Austin,  deceased,  sued  to  recover  damages 
for  the  death  of  his  decedent. 

From  the  complaint  it  appears  that  the  appellant  was 
the  owner  of  a  large  number  of  cars,  which  it  used  in 
connection  with  its  business;  that  it  was  also  the  owner 
of  repair  shops  |in  which  these  cars  were  inspected,  re- 
paired and  made  over;  that  one  Aber  was  the  manager 
and  superintendent  of  the  said  repair  shop  and  tracks 
connected  therewith,  with  the  general  supervision  of  the 
inspection  and  repairing  of  all  of  appellant's  cars;  that  he 
had  complete  and  full  control  of  the  damaged  cars  and  the 
repairs  thereon  and  of  all  the  servants  of  appellant  who 
worked  in  said  shops,  about  fifty  in  number;  that  among 
said  Aber's  duties  he  was  to  inspect  at  all  times  all  of 
appellant's  cars  that  were  in  its  shops  or  on  its  tracks 
with  a  view  to  ascertain  their  fitness  for  use,  and  to  ex- 
amine particularly  for  all  defects  in  such  cars  and  to 
mark  the  same  with  chalk,  whereby  each  defect  would 
be  noticeable  to  the  laborers  employed  thereon;  that 
Austin  was  a  common  laborer  under  Aber  whose  duty  it 
was  to  aid  and  assist  in  repairing  appellant's  cars  at  the 
direction  of  Aber,  or  some  of  the  foremen  under  him; 
that  on  April  18,  1892,  one  of  appellant's  cars,  badly  out 
of  repair,  was  upon  one  of  its  tracks  near  the  repair 
shops;  that  Aber  inspected  the  car  and  marked  various 
defects,  but  instead  of  making  a  thorough  inspection  he 
did  this  in  a  careless  and  negligent  manner  and  negli- 
gently and  carelessly  omitted  to  ascertain  and  mark  cer- 
tain defects,  and,  among  these,  a  certain  broken  king- 
bolt and  center  plates,  which  were  essential  to  support 
the  car  when  lifted  off  the  track;  that  Aber  ordered 
Austin  to  repair  and  replace  certain  bolts,  etc.,  which  he 
marked  on  the  car,  in  doing  which  it  became  necessary 
to  raise  up  one  end  of  the  car.     After  this  was  done  he 
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went  under  the  car,  as  was  necessary,  for  the  purpose  of 
unfastening  some  rods  to  enable  him  to  make  the  re- 
quired repairs.  While  so  engaged  the  car  fell  down  upon 
him  by  reason  of  the  broken  kingbolt  and  center  plates 
thereby  crushing  him  to  death;  **that  it  was  then  and 
there  a  part  of  defendant's  duty  and  a  part  of  said  super- 
intendent's duty  to  ascertain  and  mark  all  defects  on  the 
said  car  and  distinguish  them  so  that  said  Austin  might 
know  and  have  warning  thereof,  but  which  said  defend- 
ant and  said  Superintendent  Aber  carelessly  and  negli- 
gently omitted  and  failed  to  do,  and  so  omitted  and  failed 
to  discover  and  mark  said  kingbolt  and  center  plates 
broken  and  out  of  repair;  that  said  broken  kingbolt  and 
center  plates  could  and  might  have  been  readily  discov- 
ered by  the  exercise  of  reasonable  diligence  upon  the 
part  of  said  Superintendent  Aber  before  said  injury;  that 
said  Austin  was  fully  informed  of  the  duty  of  said  de- 
fendant and  its  said  superintendent  to  so  examine,  in- 
spect and  mark  said  cars  at  the  time  of  and  before  the 
injury  hereinafter  mentioned,  and  believed  that  said 
duty  had  been  fully  performed  and  had  no  knowledge  to 
the  contrary,  and  fully  relied  upon  its  performance;  that 
said  Austin  did  not  know  and  had  no  means  of  knowing 
at  the  time  he  went  under  the  car  and  was  injured,  as 
aforesaid,  or  before  that  time,  that  the  kingbolt  and  cen- 
ter plates  were  broken  and  out  of  repair,  but,  on  the  con- 
trary, believed  that  the  defendant  and  its  superintend- 
out,  Aber,  had  performed  their  duty,  and  that  there  was 
no  danger  whatever  in  going  under  said  car,  as  it  was 
necessary  for  him  to  do,  as  aforesaid,  and  which  he  did 
do  while  in  the  line  of  his  duty;"  that  said  Austin  went 
under  the  car  and  was  injured,  believing  and  relying 
opon  the  fact  that  all  defects  had  been  marked  and  desig- 
nated; and  was  so  injured  wholly  without  any  fault  or 
negligence  upon  his  own  part  and  by  reason  of  the  neg- 
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ligence  of  said  defendant  and  its  superintendent,  Aber^ 
in  failing  to  mark  said  kingbolt  and  center  plate  as  broken 
and  out  of  repair. 

There  were  also  proper  averments  as  to  heirship,  dam* 
ages,  etc. 

It  is  most  earnestly  contended  by  counsel  that  this 
pleading  was  not  sufficient  to  withstand  a  demurrer  for 
want  of  facts.  The  position  taken  is  that  Austin's  in- 
jury, under  the  facts  averred,  was  due  wholly  to  the  neg- 
ligence of  Aber,  who  was  but  a  fellow-servant  in  the 
employment  of  a  common  master,  and  that,  therefore, 
the  familiar  general  rule  is  applicable,  whereby  the  mas- 
ter is  exempt  from  liability  for  injuries  accruing  to  one 
servant  by  reason  of  a  fellow-servant's  negligence. 

In  this  view  of  the  complaint  we  can  not  concur.  On 
the  contrary,  as  we  construe  it,  that  duty  of  the  master 
was  violated  which  requires  him  to  exercise  reasonable 
care  to  furnish  his  servant  with  a  safe  place  to  work. 

The  law  in  Indiana  is  thoroughly  established  that  it 
is  the  duty  of  the  master  to  use  reasonable  care  to  pro- 
vide a  safe  working  place  for  his  servants;  that  this  duty 
can  not  be  by  the  master  devolved  upon  any  other  per- 
son so  as  thereby  to  absolve  the  master  from  liability. 
Whoever  may  be  chosen  for  the  performance  of  this 
duty,  whether  he  bean  employe  of  high  rank  or  low,  the 
master  must  answer  for  any  neglect  in  its  performance. 
Numerous  authorities  sustaining  these  propositions  are 
collated  in  the  cases  of  EvanaviUey  etc.,  R,  R.  Co,  v. 
Holcomb,  9  Ind-App.  198;  Cole  Bros.  v.  Wood,  11  Ind. 
App.  37. 

We  do  not  deem  it  necessary  to  repeat  them  in  this 
opinion. 

The  appellee's  decedent  was  a  workman  whose  duties 
were  to  repair  those  defects  only  to  which  his  attention 
was  called.     When  injured  he  was  engaged  in  this  work 
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by  his  superior's  express  command.  Counsel  for  appel- 
lant argue  that  no  question  of  safe  place  is  involved.  It 
seems  to  us  that  when  a  workman  is  sent  under  a  car  to 
work  the  liability  of  the  car  to  fall  upon  him  by  reason 
of  defects  therein  makes  the  place  most  exceedingly  un- 
safe. 

In  Evansville,  etc.,  R.  R.  Co.  v.  Holcomb,  supra,  we  held 
that  the  employe  working  under  a  car  was  entitled 
to  have  the  car  kept  from  running  over  him,  and  that  a 
violation  of  this  right  imposed  upon  the  master  the  re- 
sponsibility attaching  to  failure  to  make  and  keep  safe 
the  place  where  the  servant  worked. 

In  the  recent  case  of  St.  Louis,  etc.,  R.  W.  Co.  v.  Hoi- 
man  (111.),  89  N.  E.  Rep.  573,  it  was  decided  that  a  car 
repairer,  under  his  right  to  expect  his  working  place  to 
be  kept  safe,  was  entitled  to  recover  for  injuries  sus- 
tained by  movement  of  the  car  caused  by  defendant's 
negligence. 

Nor  can  it  be  said  that  the  employe  assumed  the  risk  as 
one  of  the  hazards  of  the  business.  Employes  assume  all  the 
ordinary  obvious  risks  incident  to  their  employment,  but 
they  assume  no  extraordinary  and  unknown  risks  caused 
by  their  employer's  breach  of  duty.  Evansville,  etc.,  R. 
R.  Co.  V.  Holcomb,  supra,  and  authorities  there  cited. 

In  the  recent  case  of  Salem  Stone  and  Lime  Co.  v.  Orifp^n, 
139  Ind.  141,  the  Supreme  Court,  by  Hackney,  J.,  thus 
declares  the  law:  "Implied  assumptions  of  risks  are  only 
such  as  are  naturally  incident  to  the  service,  and  those 
which  are  known  or  which  ordinary  care  would  discover, 
and  which  are  disregarded  by  the  servant.  Those  dan- 
gers which  are  unknown  to  the  servant,  and  not  discov- 
erable by  him  with  ordinary  care,  but  which  are,  or  by 
ordinary  care  of  the  master  should  be,  known  to  him,  are 
not  assumed.     Of  such  the  master  is  in  duty  bound  to 
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notify  his  servant  and  this  at  the  peril  of  answering  in 
damages." 

Counsel  rely  upon  the  cases  of  Brazil,  etc.,  Co.  v.  Cain, 
98  Ind.  282,  and  Columbus,  etc.,  R.  W.  Co.  v.  Arnold, 
Admr.,  31  Ind.  174. 

Of  these  cases  we  may  say  that  in  the  consideration  of 
the  Cain  case  the  learned  judge  seems  to  have  entirely- 
lost  sight  of  the  duty  of  the  master  to  furnish  a  safe 
place  to  work,  and  of  the  fact  that  so  far  as  the  perform- 
ance of  this  duty  was  concerned  the  act  of  the  servant  to 
whom  he  delegated  it  was  his  own.  This  distinction  was 
soon  after  clearly  made  by  the  same  court  in  Indiana 
Car  Co.  V.  Parker,  100  Ind.  181,  which  has,  upon 
that  proposition,  been  followed  by  many  cases  in  both 
the  Supreme  and  Appellate  Courts. 

As  to  the  Arnold  case,  the  Supreme  Court  quite  re- 
cently said:  **In  the  case  of  Indiana  Car  Co.  v.  Parker, 
supra,  the  extreme  doctrine  maintained  in  that  case  was  not 
approved,  and  the  same  still  meets  with  the  disapproval 
of  this  court."  Indiana,  etc.,  R.  W.  Co.  v.  Snyder, 
Admr.,  140   Ind.  647. 

The  decision  in  Evansville,  etc.,  R.  R.  Co.  v.  Hender* 
son,  134  Ind.  636,  lends  no  support  to  appellant's  posi- 
tion as  to  the  decedent's  assumption  of  the  risk.  On 
the  contrary,  it  recognizes  most  explicitly  that  the  serv- 
ant only  assumes  those  risks  fairly  and  properly  belong- 
ing to  the  particular  service  in  which  he  engages  and  not 
those  latent  dangers  of  which  the  master  had,  or  in  the 
exercise  of  reasonable  diligence  ought  to  have  had, 
knowledge  and  which  were  unknown  to  the  servant. 

It  is  true  the  decedent  was  engaged  in  making  repairs, 
and  must  therefore  be  held  to  have  assumed  all  the  nat- 
ural and  ordinary  risks  connected  with  such  employ- 
ment, but  his  employment  was  not  to  repair  generally 
nor  was  it  to  search  for  defects,  but  simply  to  remedy 
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those  particular  defects  to  which  he  was  specially  di- 
rected. The  risk  of  other  latent  defects,  unknown  to 
him  and  undiscoverable  by  ordinary  care,  were  not  as- 
sumed. These  defects  existing  made  the  place  where  he 
was  required  to  work  as  clearly  unsafe  as  though  the 
walls  or  roof  of  the  house  within  which  he  labored  had 
been,  by  reason  of  their  insufficiency,  liable  to  fall  in 
upon  him.  Had  the  master  warned  him  of  their  pres- 
ence then  he  could  have  guarded  against  the  misfortune 
which  befell  him.  The  doctrine  announced  by  the  learned 
judge  in  Louisville,  etc,  R.  W,  Co.  v.  Graham,  Admr.^ 
124  Ind.  89,  is  more  applicable  and  the  facts  or  principle 
more  nearly  resemble  those  involved  in  this  case  than  do 
those  authorities  cited  by  appellant's  counsel.  In  that 
case  the  master  was  held  liable  for  injuries  to  a  servant 
by  reason  of  defects  in  a  tunnel  which  the  servant  was 
then  engaged  in  repairing. 

We  have  examined  the  evidence  with  considerable 
care.  While  the  causes  of  the  accident  are  involved  in 
much  doubt  and  confusion  arising  from  conflicting 
opinions  and  statements  of  facts  and  it  is  by  no  means 
clear  to  us  just  how  or  why  it  occurred,  there  is  not  such 
an  absolute  want  of  evidence  as  would  justify  us  in  say- 
ing that  the  verdict  must  be  set  aside. 

Since  the  negligence  proved  was  primarily  the  negli- 
gence of  Aber,  the  superintendent,  in  making  the  inspec- 
tions and  failing  to  discover  and  mark  the  broken  king 
bolt  and  center  plates,  we  do  not  think  there  was  any 
harmful  error  in  the  instructions. 

Judgment  affirmed. 

Ross,  J.,  absent. 

filed  May  1, 1895. 
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No.  1,604. 
Moore  v.  Hays. 

Contract.— <S!ate  of  Goods,  —  Statute  of  Frauds.— Delivery,^ A  parol 
contract  for  the  sale  of  goods,  where  the  contract  price  is  over  |50, 
and  nothing  is  given  as  part  payment  or  in  earnest,  is  invalid  and 
unenforceable  until  executed  by  the  receipt  of  the  goods  by  the 
purchaser. 

Samb. — Sale  of  Goods, — License  to  Take. —  Tortfeasor, — Where  A  pur- 
chases com  of  B,  and  B  directs  A  to  get  the  com  from  a  certain 
pen,  and  in  pursuance  of  such  license  the  corn  was  taken  by  C  un- 
der authority  from  A,  B  can  not  afterwards  say  that  C  was  a  wrong- 
doer, and  sue  him  as  such. 

From  the  Greene  Circuit  Court. 

W.  W.  Moifetty  C.  Davia  and  G.  0.  Sample,  for  appel- 
lant. 

S.  A.  Hays,  for  appellee. 

Gavin,  J. — ^Appellant  sued  appellee  for  the  value  of 
corn  sold  and  delivered,  hut  failed  to  recover.  He  now 
insists  that  he  should  have  a  new  trial  because  the  evi- 
dence was  insufficient  to  sustain  the  verdict. 

It  appears  from  the  evidence  that  Moore  owned  corn 
in  pens  on  his  land;  that  one  Carmichael  had  contracted 
to  purchase  from  Hays  certain  hogs  which  he  had  in 
turn  arranged  to  sell  to  Moore.  Hays  was  refusing  to 
hold  the  hogs  for  Carmichael  longer  unless  he  paid  him 
some  money  or  corn.  Carmichael  reported  this  to  Moore, 
who  told  him  he  couldnH  furnish  any  money  but  would 
let  him  have  corn  for  Hays  to  hold  his  hogs,  and  told 
him  to  get  the  corn  out  of  a  certain  pen.  The  price  of 
the  corn  was  fixed.  In  pursuance  of  this  arrangement 
Carmichael  reported  to  Hays  that  he  had  gotten  the  corn 
for  him  from  Moore,  and  directed  him  to  take  it  out  of 
the  pen  mentioned  by  Moore.     Hays  did  so,  and  settled 
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with  Carmichael  for  it.  Moore  afterwards  claimed  pay 
therefor  from  Hay  a. 

The  evidence  shows  a  complete  parol  agreement  be- 
tween Moore  and  Carmichael  for  the  sale  of  the  corn  to 
him  for  Hays.  It  is,  however,  insisted  that  since  the 
price  was  over  |50  this  contract  was  void  under  the  stat- 
ute of  frauds.  Section  4910,  R.  S.  1881  (section  6635, 
R.  S.  1894). 

Counsel's  position  is  that  the  entire  case  hinges  on 
whether  the  corn  was  the  property  of  Moore  or  Carmi- 
chael at  the  time  Carmichael  told  Hays  to  go  and  get 
it;  that  if  the  title  never  vested  in  Carmichael  it  did  not 
vest  in  Hays.  We  do  not  think  the  conclusion  by  any 
means  follows. 

It  is  undoubtedly  true  that  the  parol  contract  was  in- 
valid and  unenforceable  (not  void,  Morrison  v.  GoUier, 
79  Ind.  417;  Dixon  v.  Duke,  85  Ind.  434),  until  executed 
by  the  receipt  of  the  goods  by  the  purchaser,  and  had 
the  sale  been  revoked  by  Moore  prior  to  the  receipt  of 
the  goods  then  no  rights  could  have  been  acquired  under 
it.  But  the  parol  contract  of  sale  was  accompanied  with 
an  express  direction  and  license  to  get  the  corn  from  a 
certain  pen.  In  pursuance  of  this  license  the  corn  was 
taken  by  Hays  under  authority  from  Carmichael.  The 
corn  having  been  thus  taken  under  the  express  license 
and  permission  of  Moore  he  can  not  afterwards  say  that 
Hays  was  a  wrongdoer,  and  sue  him  as  such.  That  is 
what  is  being  done  here  in  effect,  the  tort  being  waived. 
Where  standing  trees  are  sold  by  parol  the  contract  is 
unenforceable,  but  if  the  purchaser,  in  execution  of  it, 
and  before  revocation  by  the  land-owner,  cut  down  the 
trees  he  is  entitled  to  hold  them.  Owens  v.  Lewis,  46 
Ind.  488;  Cool  v.  Peters  Box,  etc.,  Co.,  87  Ind.  531. 

As  claimed  by  counsel,  mere  words  would  not  consti- 
tute a  delivery  {Dehority  v.  Paxson,  97  Ind.  253),  but 
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there  was  here  much  more  than  mere  words.  There  was 
actual  receipt  of  the  goods  by  the  purchaser  or  by  an- 
other  under  his  direction,  which  amounts  to  the  same 
thing. 

Neither  do  the  facts  bring  it  within  the  rule  invoked 
by  appellant,  that  where  anything  remains  to  be  done  by 
the  seller,  such  as  weighing  or  measuring,  the  title  does 
not  pass.  ComTnercial  NaVl  Bank  v.  CKllettef  90  Ind. 
268;  Fordice  v.  Gibson,  129  Ind.  7. 

Here  there  was,  under  the  terms  of  sale,  nothing  fur* 
ther  for  the  seller  to  do.  The  purchaser  was  to  do  every- 
thing else.  It  is  true  he  was  possibly,  under  the  custom 
proved,  to  pay  for  the  weighing,  but  there  is  nothing  to 
indicate  that  the  seller  was  to  have  anything  to  do  with 
the  weighing. 

If  A  says  to  B:  I  will  give  you  $100  for  your  colt, 
and  '*B''  says,  "All  right.  You  can  have  him.  He  is 
down  there  in  my  pasture.  Go  and  get  him."  And  A, 
in  pursuance  of  this  direction,  goes  and  gets  the  colt,  it 
could  hardly  be  claimed  that  A  was  a  wrong-doer  and 
could  be  sued  for  the  value  of  the  colt  rather  than  on  the 
contract. 

As  to  the  suflRciency  of  the  delivery,  see,  also,  Jen-- 
ninga  v.  Webster,  7  Cow.  256;  Vincent  v.  Germand,  11 
John.  *283;  McKnight  v.  Dunlop,  5  N.  Y.  537. 

We  have,  in  stating  the  facts,  taken  that  view  of  the 
evidence  most  favorable  to  the  appellee,  as  we  are  by  law 
required  to  do.  Thus  regarding  them,  we  find  no  error 
in  the  record. 

Judgment  affirmed; 

Filed  May  2, 1895. 
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No.  1,523. 

The    Board   op   Commissioners   of    Rush  County  v. 

Trees. 

Bill  op  Exceptions. — Filing ,  Sow  Shown. — Becord  Entry. — Clerk* s 
Certificate, — If  a  bill  of  exceptions  be  preceded  by  a  proper  record 
entry  showing  the  filing  of  the  bill  of  exceptions,  the  bill  is  properly 
in  the  record,  notwithstanding  the  clerk's  certificate  does  not  show 
the  filing  of  the  bill. 

County. — LiaMlity  for  MateriaU  Appropriated  for  Approaches  to  Bridge. 
— ^The  simple  fact  that  an  agent  of  the  county  tells  the  landowner, 
at  the  time  he  takes  dirt  from  the  land  of  such  owner,  that  the 
county  does  not  intend  to  pay  anything  therefor,  does  not  entitle  the 
county  to  take  such  property  without  compensation. 

Same. — Action, — Election  ofBemediee, — Appropriation  of  Material, — ^The 
severance  of  the  dirt  from  the  realty  changed  it  into  personal  prop- 
erty, and  the  landowner  was  as  much  the  owner  after  the  severance 
as  he  was  before,  and  he  has  his  choice  of  remedies,  either  to  sue  for 
the  damage  to  the  land  or  for  the  value  of  the  personal  property 
converted,  or  both. 

Samk. — Tort. — Contract.— Election  of  Bemedies. — Where  the  transac- 
tions may  be  construed  either  as  a  tort  or  an  implied  contract,  the 
plaintiff  may  waive  the  tort  and  sue  on  the  contract. 

Evidence. — Irrelevant. — It  is  not  error  to  reject  evidence  which  is  im- 
material to  the  issue. 

From  the  Shelby  Circuit  Court. 

W.  J.  Henley  and  L.  D.  Guifiny  for  appellant. 

K.  M.  Hord  and  E.  K.  Adamsy  for  appellee. 

RsxNHARD,  J. — ^The  only  specification  of  error  is  the 
overruling  of  the  appellant's  motion  for  a  new  trial.  It 
is  earnestly  contended  by  appellee's  counsel  that  the  bill 
of  exceptions  is  not  properly  in  the  record,  there  being 
no  sufficient  certificate  of  the  clerk.  It  is  true  that  in 
the  clerk's  certificate  to  the  transcript  there  is  no 
recital  of  the  filing  of  the  bill  of  exceptions.  But  the 
transcript  does  contain  a  record  entry  just  preced- 
ing the  bill  of  exceptions,  which  shows  *'that  on  the 
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24th  day  of  August,  1894,  in  vacation  of  the  Shelby  Cir- 
cuit Court,  and  within  the  time  limited  therefor  by  the 
court,  the  defendant,  by  its  attorneys,  filed  in  the  clerk's 
office  of  said  court  its  bill  of  exceptions  herein,  tendered 
to  and  signed  by  the  Hon.  William  A.  Johnson,  sole 
judge  of  said  court,  at  chambers,  on  the  21st  day  of 
August,  1894,  which  bill  of  exceptions  was  then  and 
there  ordered  by  said  judge  to  be  made  a  part  of  the  rec- 
ord of  this  cause,  and  the  same  reads  in  the  words  and 
figures  following,  to  wit:"  (Then  follows  the  bill  of  ex- 
ceptions. )  We  think  this  is  not  only  a  sufficient  showing 
of  the  filing  of  the  bill  of  exceptions,  but  that  it  is  to  be 
commended  as  a  model  of  good  practice.  This  recital  in 
the  transcript  was  evidently  overlooked  by  counsel  for 
appellee,  else  we  are  sure  they  would  not  have  urged 
the  point.  See  Giah  v.  Oish,  7  Ind.  App.  104;  Elliott 
App.  Proced.,  section  805;  Richwine  v.  JoneSy  140  Ind. 
289. 

The  appellee  filed  a  claim  before  the  board  of  com- 
missioners against  the  county  for  2,300  cubic  yards  of 
dirt  at  8  cents  a  yard,  making  $184,  and  giving  credit 
for  a  balance  due  from  him  on  a  donation  for  the  con- 
struction of  the  approach  to  a  bridge  in  Rush  county  of 
$34,  leaving,  as  he  alleged,  a  balance  due  him  of  $150. 
The  board  disallowed  the  claim  and  the  appellee  appealed 
to  the  circuit  court,  where  the  cause  was  tried  by  a  jury 
and  a  verdict  rendered  in  favor  of  the  appellee.  The  in- 
sufficiency of  the  evidence  was  assigned  as  a  ground  for 
a  new  trial.  The  account  filed,  which  stands  for  the 
complaint  in  this  case,  proceeds  upon  the  theory  of  an 
implied  contract  between  the  appellant  and  appellee. 

It  appears  from  the  evidence  that  the  board  of  com- 
missioners erected  the  abutments  and  superstructure  of 
a  bridge  and  all  of  the  bridge  except  the  approaches  at 
Webb's  Ford,  on  a  public  highway  in  Rush  county.  In- 
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diana^  crossing  Big  Platrock  river,  in  1893.  There  was 
evidence  to  show  that  the  dirt  for  which  the  verdict  was 
rendered  was  taken  by  the  commissioners,  in  building 
the  approaches  to  the  bridge  at  the  point  mentioned;  that 
the  appellee  told  the  appellant's  superintendent,  before 
the  dirt  was  taken,  that  if  he  took  the  dirt,  he,  appellee, 
would  claim  pay  for  it  from  the  county.  There  is  also 
evidence  to  show  its  value.  We  think  the  evidence  suf- 
ficient to  support  the  verdict. 

Appellant  insists  that  if  there  was  any  just  claim  by 
appellee  against  appellant,  it  must  be  by  reason  of  dam- 
ages to  his  land,  and  that  as  this  was  a  tort  the  present 
action  could  not  be  sustained.  We  think  the  evidence 
fairly  sustains  the  appellee's  theory  of  an  implied  con- 
tract, but  if  the  appellant  is  liable  in  tort,  the  appellee 
would  have  a  right  to  waive  the  tort,  and  sue  as  upon 
contract.  26  Am.  and  Eng.  Encyc.  of  Law,  774;  Furry 
V.  O'Connor,  1  Ind.  App.  573. 

Moreover,  if  the  agents  and  officers  of  the  county  com- 
mitted a  trespass  upon  appellant's  land,  whereby  the 
county  received  certain  benefits,  we  know  of  no  reason 
why  the  county  should  not  be  held  liable  on  an  implied 
contract  for  the  value  of  the  dirt  received. 

Much  stress  is  laid  by  appellant's  counsel  upon  the 
fact  that  when  appellant's  superintendent  got  the  dirt  he 
told  appellee  he  had  no  authority  to  make  any  contract 
for  dirt,  and  that  the  commissioners  would  not  pay  for 
it.  The  appellee  testified  positively  that  he  told  the  su- 
perintendent that  if  he  took  the  dirt  from  where  it  was 
taken,  the  commissioners  must  pay  for  it,  and  that  the  su- 
perintendent replied  that  this  was  a  matter  between  ap- 
pellee and  the  commissioners.  He  stated  that  he  told  the  su- 
perintendent he  had  already  donated  $100  for  the  build- 
ing of  the  bridge,  and  did  not  propose  to  give  any  more, 
Vol.  12—31 
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but  would  allow  him  to  take  the  dirt  from  another  place 
on  hi§  farm,  out  of  a  certain  hill,  and  would  give  him 
that  free  of  charge,  but  that  said  superintendent  refused 
to  take  it  from  there,  saying  it  was  too  far  to  haul  it. 

We  know  of  no  law  that  gives  a  county  the  right  to  take 
such  property  from  a  man,  without  compensation,  simply 
because  the  agent  of  the  county  tells  the  owner,  at  the 
time,  that  the  county  does  not  intend  to  pay  anything. 
Of  course,  if  the  owner  consents  to  such  an  arrangement, 
there  is  nothing  to  keep  the  parties  froiii  carrying  it  out; 
but  here  the  appellee  strenuously  denies  that  he  ever  as- 
sented to  the  taking  of  this  property  except  for  pay. 
There  is  sufficient  evidence  to  support  the  verdict. 

During  the  trial,  the  appellant  offered  to  introduce  in 
e v  idence  a  contract  mad  e  between  appellee  and  certai  n  other 
parties  on  the  one  hand  and  the  board  of  commissioners 
on  the  other,  by  the  terms  of  which  the  appellee  and  said 
other  parties  agreed  to  build  all  the  approaches  to  said 
bridge  at  their  own  expense,  as  directed  by  the  said  board, 
under  the  direction  of  the  superintendent  of  construction. 
The  second  paragraph  of  the  appellant's  answer  relied 
upon  this  contract  as  a  defense.  In  it  it  is  alleged  that 
the  material  claimed  for  in  the  complaint  is  the  same  as 
that  mentioned  in  the  contract,  and  that  nothing  is  due 
the  appellee  for  the  same. 

The  court  sustained  the  appellee's  objection  to  the  in- 
troduction of  this  contract,  and  this  ruling,  it  is  insisted, 
constitutes  reversible  error.. 

The  contract  referred  to  is  a  proposition  on  the  part  of 
the  appellee  and  others  to  the  board,  that  if  the  latter 
would  turn  over  to  them  all  the  subscriptions  theretofore 
taken  from  citizens  for  building  the  approaches  to  said 
bridge,  without  recourse  upon  the  county,  the  appel- 
lee and  said  others  would  donate  and  perform  all  the 
labor  necessary  to  build,  and  would  build,  all  the  ap- 
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proaches  to  said  bridge,  as  might  be  directed  by  the  su- 
perintendent of  construction,  and  if  the  subscribers  to 
said  proposal  failed  to  perform  the  labor  as  therein  set 
forth,  and  within  the  time  agreed  upon  (60  days),  they 
would  pay  said  board  of  commissioners  the  sum  of  $600 
as  liquidated  damages  for  such  failure;  the  contract  to 
take  effect  upon  its  acceptance  by  the  board.  At  the  foot 
of  the  paper  the  following  is  added: 

**I  agree  to  stand  good  for  one  hundred  dollars  of  the 
above  mentioned  six  hundred  dollars  for  approach  to 
bridge  at  Webb's  Ford,         ( Signed ) 

*'C.  E.  Trees. 

* 'Isaac  Webb. 

"Arthur  Webb. 

"Harrison  Miller. 

"Thomas  Stark." 
There  is  not  contained  in  this  contract  a  single  word 
or  sentence  by  which  the  appellee  or  those  who  signed 
it  with  him  agreed  to  supply  any  portion  of  the  materials 
for  building  said  approaches.  All  they  agree  to  do 
is  to  donate  and  perform  the  labor  therefor.  We  do 
not  see,  therefore,  how  the  contract  could  have  been 
any  bar  to  the  appellee's  right  to  a  recovery,  or  could  in 
any  manner  have  tended  to  defeat  the  action.  The  court 
may  have  erroheously  overruled  a  demurrer  to  the  an- 
swer setting  up  this  contract,  but  this  would  be  no  ex- 
cuse for  overruling  an  objection  to  the  introduction  of 
the  contract  in  evidence.  The  averments  of  this  answer 
are,  perhaps,  broad  enough  to  justify  the  court  in  over- 
ruling the  demurrer  to  it,  unless  the  contract  itself,  filed 
as  an  exhibit,  must  be  looked  to  in  order  to  determine 
the  sufficiency  of  such  answer.  Besides,  the  contract, 
in  so  far  as  it  affects  the  appellee,  seems  to  limit  his  lia- 
bility to  a  donation  of  $100  in  case  the  approaches  are 
not  constructed  as  agreed,  and  there  was  no  testimony 
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that  the  appellee  was  in  fact  a  party  to  the  construction 
of  the  approaches.  The  court  stated,  at  the  time  the  ob- 
jections were  offered,  that  if  it  were  shown  that  Trees 
was  a  party  to  the  fill,  it  would  allow  the  appellant  to  in- 
troduce the  contract.  An  attempt  was  made  to  do  this, 
but  unsuccessfully. 

Even  if  it  had  been  shown  that  the  appellee  agreed  to 
furnish  the  dirt,  as  well  as  to  perform  the  work  upon 
tliese  approaches,  the  contract  fixes  the  appellee's  lia- 
bility in  case  of  failure,  and  in  no  event  would  the  ap- 
pellant be  justified  in  going  upon  the  appellee's  land  and 
taking  away  the  dirt  contrary  to  his  will  and  direction, 
although  in  that  case  we  are  not  prepared  to  say  that  the 
contract  would  not  have  become  proper  evidence  as  a 
part  of  the  history  of  the  transaction  between  the  parties. 
But,  as  the  appellee  never  agreed  to  furnish  any  portion 
of  the  material  for  the  approaches,  the  contract  could 
not  have  thrown  any  light  upon  the  case  and  was  prop- 
erly excluded. 

The  court  committed  no  error  in  instructing  the  jury 
that  ''if  the  defendant,  by  its  agent  or  otherwise,  took 
from  the  premises  of  the  plaintiff,  outside  of  the  limits 
of  the  highway  upon  which  the  fill  was  made,  without 
the  consent  of  the  plaintiff  to  part  with  the  same  with- 
out receiving  any  compensation  therefor  from  the  de- 
fendant, then  there  would  be  an  implied  obligation  upon 
the  part  of  the  defendant  to  pay  the  plaintiff  the  market 
value  of  the  dirt  taken,  if  any,  as  aforesaid,  and  the 
market  value  thereof  would  be  the  market  value  of  the 
kind  and  character  of  the  dirt  taken  in  the  neighborhood 
of  said  fill,  if  any." 

There  is  no  merit  in  the  contention  that  no  implied 
contract  could  exist  against  a  board  of  commissioners, 
and  that  the  only  liability  such  board  could  incur  would 


NOVEMBER  TERM,  1894.  485 

The  Board  of  Commissioners  of  Rash  County  v.  Trees. 

be  for  damages,  and  not  for  the  market  value  of  the 
dirt.  Granting  as  appellant  contends  that  the  acts  of 
the  agents  of  the  county  amount  to  a  tort  for  which  the 
county  might  be  liable,  we  think,  as  already  indicated, 
that  the  appellee  could  waive  the  tort,  and  sue  on  an 
implied  contract.  But  there  was  some  evidence,  at 
least,  to  the  effect  that  the  appellee  gave  permission  to 
the  county's  agent  to  take  the  dirt  provided  he  was  to 
receive  pay  for  the  same.  If  this  was  true,  and  the 
agent  or  superintendent  took  the  dirt,  he  could  have 
taken  it  only  upon  the  condition  prescribed,  and  that  he 
had  the  power  to  thus  bind  the  county  we  think  is  de- 
cided by  the  authorities  in  analogous  cases.  Board, 
etc.,  V.  Hill,  122  Ind.  215  (222);  Board,  etc.,  v.  Mother- 
well Iron  and  Steel  Co.,  123  Ind.  364. 

The  appellant  offered  to  introduce  testimony  showing 
the  value  of  appellee's  farm  both  before  and  after  the 
taking  of  the  dirt.  To  this  the  appellee  objected,  and 
the  objection  was  sustained.  This  ruling  was  proper. 
The  appellee  certainly  had  the  right  to  recover  the  market 
value  of  the  dirt  without  reference  to  the  question  of 
i^y  depreciation  of  the  farm.  The  severance  of  the 
dirt  from  the  realty  changed  it  into  personal  property, 
but  the  appellee  was  just  as  much  the  owner  after  the 
severance  as  he  was  before,  and  generally  speaking  the 
owner  has  his  choice  of  remedies,  either  to  sue  for  the 
damage  to  the  land  or  the  value  of  the  personal  prop- 
erty converted,  or  in  a  proper  case  he  may  recover,  be- 
sides the  value  of  the  property  taken,  the  depreciation 
in  the  land,  if  any.  Knisely  v.  Hire,  2  Ind.  App.  86; 
26  Am.  &  Eng.  Encyc.  Law  774. 

Other  errors  are  suggested  in  the  brief  of  appellant's 
counseI,but  they  are  not  so  presentad  as  to  require  us  to 
pass  upon  them.     We  have  not  been  shown  any  error  in 
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the  record,  which  would  justify  a  reversal  of  the  judg- 
ment below. 

Judgment  affirmed. 

FUed  April  23,  1895. 


No.  1,478. 
Leedy  v.  The  Town  of  Bourbon. 

Highway. — Incorporated  Toton, — Exemption  from  Work, — Memben  of 
Fire  Company. — It  is  only  the  members  of  a  fire  company  oiganized 
by  the  town  board,  and  under  its  control,  that  are  entitled  to  ex- 
emption from  work  upon  the  highways  of  the  town. 

From  the  Marshall  Circuit  Court. 

J.  D.  McLaren  and  E.  C.  Martindale,  for  appellant. 
8.  Parker  and  J.  D.  Chaplin,  for  appellee. 

LoTZ,  J. — ^The  agreed  statement  of  facts  from  which 
the  controversy  in  this  case  arises  is  substantially  as  fol- 
lows: 

The  appellant,  Jacob  D.  Leedy,  in  the  year  of  1893, 
was  an  inhabitant  of  the  incorporated  town  of  Bourbon, 
having  resided  therein  for  more  than  ten  years,  during 
all  of  which  time  he  was  over  twenty-one  and  under 
fifty  years  old.  The  town,  by  an  ordinance,  duly  en- 
acted, required  all  the  inhabitants  residing  within  its 
corporate  limits  between  the  ages  of  twenty-one  and  fifty 
years  to  give  not  less  than  two  days'  work  each  year  on 
the  public  streets  and  alleys  of  said  town  during  the 
months  of  May  and  June,  after  having  been  duly  noti- 
fied by  the  marshal  of  said  town.  There  was  no  or- 
dinance or  regulation  by  which  any  person  liable  to  per- 
form such  work  could  be  given  credit  on  property,  taxes, 
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or  any  consideration  or  pay  whatever  given  to  the  person 
who  was  liable  to  and  who  performed  such  labor  for  him- 
self. 

In  the  month  of  June,  1893,  the  appellant  was  duly 
notified  by  the  marshal  to  give  two  days'  work,  in  per- 
son or  by  substitute,  on  the  streets  and  alleys  of  said 
town  or  pay  the  commutation  of  $1.25  per  day  in  lieu 
thereof.  The  appellant  refused  to  perform  said  two 
days'  labor,  either  in  person  or  by  substitute,  or  pay  the 
commutation  money,  claiming  to  be  exempt  from  such 
labor  by  reason  of  being  an  active  member  of  a  duly  or- 
ganized fire  company.  The  fire  company  of  which  he 
was  a  member  was  not  organized  by  any  act  or  ordinance 
of  said  town,  but  was  organized  and  incorporated  under 
the  voluntary  association  laws  of  this  State.  As  we  view 
the  case  these  are  the  only  facts  necessary  to  be  stated 
for  a  proper  decision  of  the  controversy. 

The  trial  court  concluded,  as  a  matter  of  law,  that  the 
appellant  was  liable  i6  the  town  and  rendered  a  money 
judgment  in  its  favor. 

The  appellant  prosecutes  this  appeal  and  asks  a  re- 
versal, not  so  much  on  account  of  the  amount  of  money 
as  on  account  of  the  principle  of  law  involved. 

It  is  made  the  duty  of  the  supervisors  of  each  road 
district  in  the  townships  of  this  State  to  call  out  all  able 
bodied  male  persons  in  such  districts  who  are  residents 
of  this  State  over  the  age  of  twenty-one,  and  under  fifty 
years,  not  otherwise  exempt,  and  require  them  to  work 
on  the  highways  in  said  districts  not  less  than  two  nor 
more  than  four  days  in  April,  May  and  June  of  each 
year.  Section  6819,  Burns  R.  S.  1894  (Elliott  Supp., 
section  1548). 

Any  person  belonging  to  any  legally  organized  fire 
company  shall  be  exempt  from  such  labor,  and  the  town- 
ship trustee  shall,  upon  application  of  such  person,  exe- 


488         APPELLATE  COURT  OF  INDIANA, 
Leedy  v.  The  Town  of  Bourbon. 


cute  a  certificate  of  that  fact,  which  shall,  on  being  pre- 
sented to  the  supervisor,  entitle  him  to  exemption  from 
such  labor.  Section  6823,  Burns  R.  S.  1894  (Elliott 
Supp.,  section  1551). 

Any  person  liable  to  work  on  the  highways  may  be 
exempt  therefrom  by  paying  to  the  supervisor  of  his  road 
district  the  sum  of  $1.25  for  each  day  he  is  required  to 
work  thereon,  and  on  failure  to  either  work  or  pay  over 
the  commutation  money  he  shall  be  liable  to  the  town- 
ship in  a  suit  brought  therefor.  Sections  6824  and  6825, 
Burns  R.  S.  1894  (Elliott  Supp.,  sections  1552  and 
1553). 

These  sections  of  the  statute  relate  to  the  duties  of 
township  trustees  and  road  supervisors.  But  it  is  pro- 
vided by  section  4404,  Burns  R.  S.  1894  (section  3367, 
R.  S.  1881),  that  the  board  of  trustees  of  incorporated 
towns  shall  have  exclusive  power  over  the  streets,  alleys 
and  highways  within  the  corporate  limits  thereof;  and 
that  such  board  may  exercise  all  the  powers  given  to 
township  trustees  in  regard  to  highways  in  their  respect- 
ive towns;  and  the  marshal,  under  the  direction  of  the 
board,  may  perform  all  the  duties  and  exercise  all  the 
powers  of  road  supervisors  in  reference  to  road  labor 
tax,  not  to  exceed  two  days  in  each  year,  and  shall  be 
governed  by  the  same  rules  and  regulations  in  reference 
to  the  enforcement  of  the  same.  The  board  of  trustees 
is  also  given  power  to  organize  fire  and  hook  and  ladder 
companies,  and  to  regulate  their  government  and  the 
times  and  manner  of  their  exercise;  and  to  provide  all 
necessary  apparatus  for  the  extinguishment  of  fires.  The 
board  is  also  authorized  to  levy  and  collect  taxes,  and 
among  such  taxes  a  poll  tax.  Section  4357,  Burns  R.  S. 
1894  (section  3333,  R.  S.  1881). 

It  is  also  provided  that  active  members  of  any  fire 
company  organized  under  the  corporate  authority  of  any 
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city  or  town  shall  be  exempt  from  military  and  jury 
service,  and  where  they  have  done  the  duty  of  such  fire- 
men for  one  year  previous  to  the  time  of  listing  the  same 
*  their  real  and  personal  property,  and  polls  to  an  amount 
not  exceeding  $500,  shall  be  exempt  from  the  payment 
of  city  or  corporation  taxes.  Sections  6621,  6622  and 
6623,  Burns  R.  S.  1894  (sections  4901,  4902  and  4903, 
R.  S.  1881). 

The  appellant  contends  that  as  he  was  a  member  of  a 
duly  organized  fire  company,  and  that  as  the  duties  of 
the  board  of  trustees  of  the  town  are  the  same  as  that  of 
the  township  trustee  and  the  duties  of  the  marshal,  the 
same  as  the  road  supervisor,  he  was  exempt  from  work- 
ing on  the  highways  of  the  town. 

To  this  contention  we  do  not  agree.  So  far  as  repair- 
ing the  highways  is  concerned,  those  within  the  corpo- 
rate limits  of  the  town,  and  those  outside  of  it,  are  in 
separate  and  distinct  jurisdictions.  The  inhabitants  of 
one  can  not  be  compelled  to  perform  work  in  the  other. 
The  board  of  trustees  would  have  no  power  over  a  fire 
company  organized  under  the  general  laws  of  this  State. 
It  could  not  direct  or  control  its  action.  It  is  only  the 
members  of  a  fire  company  organized  by  the  board  and 
under  its  control  that  are  entitled  to  the  exemption  from 
work  upon  the  highways  of  the  town. 

It  is  further  contended  that  the  work  on  the  highway 
is  in  the  nature  of  a  poll  tax,  and  that  under  section 
6623,  supra,  the  appellant  was  exempt. 

This  section  must  be  construed  in  connection  with 
section  6621,  supra.  The  fire  company  must  be  one  or- 
ganized under  the  corporate  authority  of  the  town.  Nor 
do  we  think  the  work  required  is  in  the  nature  of  a  poll 
tax.  A  tax  is  a  pecuniary  burden  imposed  for  the  sup- 
port of  the  government.  A  poll  or  capitation  tax  is  one 
imposed  on  the  person  without  regard  to  his  property. 
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business,  or  other  circumstances.     The  work  required  to 
be  done  on  the  highways  is  more  in  the  nature  of  mill* 
tary  or  jury  service  than  that  of  a  poll  tax. 
Judgment  affirmed. 


Ross,  J.,  absent. 
FUed  April  26, 1895. 


No.  1,656. 
The  City  of  Blupfton  v.  McAfeb. 

Spbcial  Verdict.— ror«.—2)tt«  Care  by  Plaintiff  If ot  SuffldenUy  Fovnd. 
— Becovery. — City. — Where,  in  an  action  for  damages  caused  by  a 
defective  sidewalk,  the  plaintiff  admits  that  she  passed  over 
the  same  place  about  a  month  before  she  was  injured,  and  that  she 
then  saw  the  hole  which  afterwards  caused  her  injury,  and  knew  at 
the  time  of  the  accident  that  the  hole  was  there,  there  should  be,  in 
order  to  entitle  her  to  recover,  something  more  in  the  special  ver- 
dict descriptive  of  her  care  and  conduct  than  the  mere  fact  that 
''she  was  walking  slowly." 

Same. — Inferential  Fact,  When  Not  Warranted, — Dtie  Care  by  Plaintiff, — 
Tort, — ^Under  the  circumstances  of  the  case,  the  inferential  fact  that 
she  "was  passing  along  and  over  said  place  on  said  sidewalk  and 
crossing  with  due  care  and  caution,"  having  no  basis  in  fact  except 
that  "she  was  walking  slowly,"  is  not  sufficient. 

From  the  Wells  Circuit  Court. 

A.  L,  Sharpe  and  C.  E.  SturgiSy  for  appellant. 

E,  R,  Wilson  and  J,  J,  Todd,  for  appellee. 

Davis,  J. — This  was  an  action  brought  by  the  appel- 
lee, plaintiff  below,  to  recover  damages  for  personal  in- 
juries sustained  by  a  fall  in  passing  over  an  alleged 
defective  alley  crossing  in  the  city  of  Bluffton.  In  the 
city  of  Bluffton  is  a  street  known  as  Wabash  street,  run- 
ning east  and  west  in  the  residence  portion  of  the  city. 
On  each  side  of  this  street  there  is  a  sidewalk,  and  cross- 
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ing  the  street  at  right  angles  there  is  an  alley  separating 
the  property  of  one  William  S.  Kapp  from  that  of  a  Mrs. 
Helms.  Along  the  south  side  of  Wabash  street  a  board 
sidewalk  leads  up  to  the  east  side  of  this  alley;  then  there 
is  a  plank  crossing  across  the  alley,  possibly  two  inches 
lower  than  the  sidewalk  leading  up  to  it.  Then  on  the 
other  side,  or  west  side,  of  the  alley  there  is  a  continua- 
tion of  the  board  sidewalk,  also  an  inch  or  two  higher 
than  the  alley  crossing.  The  sidewalk  on  each  side  of 
the  alley  crossing  was  about  five  feet  wide,  and  the  cross- 
ing was  between  three  and  four  feet  wide.  The  crossing 
was  constructed  of  planks  two  inches  in  thickness  and 
about  four  inches  wide.  These  planks  were  laid  length- 
wise upon  stringers  buried  in  the  earth  so  that  the  planks 
were  flat  upon  the  ground.  The  second  plank  from  the 
north  side  of  the  allej"  crossing  was  broken  at  tKe  ex- 
treme east  end  thereof,  making  a  hole  about  four  inches 
wide,  ten  or  twelve  inches  long  and  about  four  inches 
deep  from  the  top  of  the  sidewalk  immediately  east  of  it, 
or  two  inches  deep  from  the  top  of  the  crossing.  This 
hole  was  within  four  inches  of  the  north  side  of  the  alley 
crossing.  The  rest  of  the  crossing  was  in  good  condi- 
tion, leaving  a  good  passage  way  on  the  crossing  more 
than  two  and  a  half  feet  wide.  It  appears  that  the  de- 
fect was  not  a  hidden  one,  but  was  one  which  was  open 
and  obvious  to  the  sight.  About  half  past  two  o'clock  in 
the  afternoon  of  the  11th  of  July,  1895,  a  bright  sun- 
shiny day,  the  appellee,  accompanied  by  a  lady  friend, 
was  walking  along  this  sidewalk  going  from  east  to  west, 
wheeling  a  baby  carriage  containing  her  child,  in  front 
of  her.  At  the  time  appellee  was  four  or  five  months 
advanced  in  pregnancy.  In  passing  over  the  alley  cross- 
ing above  referred  to  appellee  accidentally  stepped  into 
the  hole  in  the  crossing  and  fell  forward  on  her  knee. 
From   alleged   injuries    received   by   this  fall,  appellee 
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claims  that  a  miscarriage  was  produced,  and  that  she 
otherwise  suffered  greatly. 

Appellee  resided  in  the  immediate  vicinity^  and  she 
testified  that  she  passed  over  this  crossing  about  one 
month  before  the  accident,  and  that  when  she  went  ever 
the  crossing  on  the  occasion  when  she  was  injured  she 
knew  the  hole  was  there  ''but  didn't  think  of  it  at  the 
time." 

The  only  fact  found  by  the  jury  in  relation  to  the  care 
exercised  by  appellee  at  the  time  of  the  injury  is  that 
*'she  was  walking  slowly." 

There  is  no  finding  that  she  was  walking  carefully,  or 
that  she  was  using  her  sense  of  sight,  or  that  she  was 
paying  any  attention  to  where  she  was  stepping.  It  is 
true  the  inferential  fact  or  conclusion  is  found  that  she 
''was  passing  along  and  over  said  place  on  said  sidewalk 
and  crossing  with  due  care  and  caution,"  but  the  only 
fact  on  which  this  inference  or  conclusion  is  based  is 
that  "she  was  walking  slowly."  If  it  appeared  that  she 
had  no  knowledge  of  the  defect,  and  that  she  was  walk- 
ing carefully  and  using  her  sense  of  sight,  or  that  she 
had  knowledge  of  the  defect,  and  that  she  was  paying  at- 
tention to  where  she  was  going,  and  that  she  was  pro- 
ceeding carefully  in  proportion  to  the  known  danger, 
stating  the  reason,  if  any,  that  caused  her  to  step  into 
the  hole,  the  special  verdict  would,  perhaps,  be  sufficient 
to  sustain  the  judgment  in  her  favor.  In  any  event,  if 
such  facts  descriptive  of  her  conduct  were  clearly  and 
specifically  found  in  the  special  verdict,  they  would  cer- 
tainly have  an  important  bearing  in  determining  the 
question  of  due  care.  Her  knowledge  that  the  hole  was 
there  does  not  necessarily  defeat  her  recovery,  but  it  is  a 
material  fact  to  be  considered  in  connection  with  all  the 
other  facts  and  circumstances  in  the  case  in  determining 
whether  she  was  in  the  exercise  of  due  care.     It  was  in- 
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cumbent  on  her  to  use  care  and  cauticvi  in  proportion  to 
the  known  danger.  In  such  case  the  care  to  avoid  in- 
jury must  be  in  proportion  to  the  danger  which  may  be 
encountered  by  reason  of  the  defect,  although  at  the  time 
the  existence  of  the  defect  was  not  present  to  appellee's 
mind. 

In  view  of  the  fact  that  she  admits  that  she  passed 
over  the  crossing  about  one  month  before  she  was  in- 
jured, and  that  she  then  saw  the  hole  which  afterwards 
caused  her  fall,  and  that  she  knew  at  the  time  of  the  ac- 
cident that  the  hole  was  there,  there  should  be,  in  order 
to  entitle  her  to  recover,  something  more  in  the  special 
verdict,  descriptive  of  her  care  and  conduct,  than  the 
mere  fact  that  "she  was  walking  slowly."  Lyon  v.  City 
of  Loganaporty  9  Ind.  App.  21;  City  of  Bloomington  v. 
Rogers,  9  Ind.  App.  230;  Trout  v.  City  of  Elkhart,  12 
Ind.  App.  343;  City  of  Indianapolis  v.  Cook,  99  Ind.  10; 
Bouker  v.  Tovm  of  Covington,  69  Ind.  33;  Cincinnati, 
etc.,  R.  W.  Co.  V.  Grames,  136  Ind.  39. 

After  carefully  reading  the  evidence,  we  entertain  grave 
doubts  as  to  the  merits  of  the  action,  but  have  concluded 
that  justice  may  be  best  subserved  by  ordering  a  new 
trial. 

Judgment  reversed^  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 

Filed  April  26, 1805. 
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No.    Iy670. 

Thb  Baltimobb  and  Ohio  Railroad  Ookpant  v. 

WOBMAN. 

Fbdsbal  Goubt.— Removal  of  Causes, ^Jurisdiction, —It  a  complaint 
seek  to  recover  "two  thousand  dollars  and  all  other  proper  relief," 
the  amount  in  controversy  is  only  the  $2,000,  and  jurisdiction  of 
the  cause  is  not  in  the  United  States  court. 

Railroad. — Expelling  Passenger  from  Car. — Special  Verdict,  Finding  as 
to  Expulsion, — In  an  action  for  damages  for  being  wrongfully  and 
forcibly  ejected  from  a  car  against  plaintiff's  will,  she  being  a 
passenger,  a  finding  that  the  "porter  stopped  the  train  and  ordered 
her  [plaintiff]  to  get  off  the  train,  in  the  presence  and  hearing  of 
the  conductor  in  charge  •f  the  train,  and  then  and  there  forcibly 
and  against  her  will  ejected  and  removed  her  from  the  car  and 
train,'' — sufficiently  shows  that  the  passenger  did  not  voluntarily 
leave  the  train  at  such  point. 

Prom  the  Noble  Circuit  Court. 
J.  H.  Collins  and  J,  E,  Rose,  for  appellant, 
r.  L.  Graves,  R.  P.  Barr  and  L.  W.  Welker,  for  appel- 
lee. 

Gavin,  J. — ^Appellee  sued  to  recover  damages  by  rea- 
son of  injuries  suffered  through  her  having  been  wrong- 
fully, forcibly  and  against  her  will  ejected  from  a  train 
on  which  she  was  a  passenger  at  a  point  remote  from  a 
station,  in  endeavoring  to  reach  which,  she  hurt  her 
ankle. 

Counsel  insist  that  the  cause  should  have  been  trans- 
f  erred  to  the  United  States  court  upon  the  ground  that 
plaintiff's  demand  was  in  excess  of  $2,000,  because  the 
complaint  sought  to  recover  ''two  thousand  dollars  and 
all  other  proper  relief."  Since  the  damages  were  laid 
at  only  $2,000,  and  no  other  relief  was  obtainable  under 
the  allegations  of  the  pleading,  the  amount  involved  was 
not  increased  by  the  formal  prayer  for  *'all  other  proper 
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relief/'  There  was  in  fact  no  other  "proper  relief"  than 
the  $2,000. 

It  is  next  argued  that  it  does  not  appear  from  the  spe* 
cial  verdict  that  appellee  was  ejected  forcibly  and  against 
her  will.  In  the  light  of  the  language  used  in  the  ver- 
dict, this  contention  can  not  be  sustained.  It  appears 
that  appellee  had  purchased  a  ticket  to  Creston,  and  had 
been  informed  by  the  conductor  who  took  up  her  ticket 
that  she  must  change  cars  at  Chicago  Junction.  As  the 
train  approached  this  place  she  and  another  lady  who 
had  received  the  same  information  from  the  conductor 
started  to  get  off,  but  were  directed  by  the  conductor  to 
wait  until  the  train  pulled  up  to  the  station.  After  wait- 
ing some  minutes  they  again  started  and  were  then  di- 
rected by  the  conductor  to  keep  their  seats  until  he  told 
them  to  get  off.  They  returned  to  their  seats  and  re- 
mained until  after  they  saw  the  train  pulling  out  and 
gaining  considerable  headway,  when,  becoming  alarmed, 
they  asked  the  porter,  who  had  previously  promised  to 
help  them  off  at  the  junction,  if  they  were  not  going  to 
let  them  off  at  the  junction.  He  answered  that  the  train 
was  already  past  the  station;  appellee  requested  to  be 
carried  back  to  the  station,  but  (the  verdict  states)  ''said 
porter  stopped  said  train  and  ordered  her  to  get  off 
said  train,  in  the  presence  and  hearing  of  the  conductor 
in  charge  of  the  train,  and  then  and  there  forcibly  and 
against  her  will  ejected  and  removed  her  from  said  car 
and  train.'* 

''This  occurred  about  midnight  at  a  point  from  a  quar- 
ter to  half  a  mile  beyond  the  station  and  at  a  place  with 
which  appellee  was  entirely  unacquainted." 

We  are  at  a  loss  to  conceive  just  how  the  jury  could 
have  more  plainly  and  directly  found  that  appellee  did 
not  voluntarily  leave  the  train  at  this  point.     There  is 
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in  the  verdict  nothing  to  indicate  that  appellee  desired 
to  leave  the  train  there. 

While  the  versions  of  the  transaction  given  by  the 
trainmen  and  the  appellee  are  widely  divergent,  there  is, 
in  our  judgment,  abundant  evidence  to  sustain  the  find- 
ing of  the  jury  that  she  did  not  leave  the  train  at  this 
place  of  her  own  volition,  but  because  she  was  ordered 
to  do  so,  and  thought  she  must. 

We  are  unable  to  find  either  justification  or  excuse  for 
appellant's  conduct  in  the  fact  that,  contrary  to  its  usual 
custom,  the  train  on  which  appellee  was  riding  was,  on 
that  night,  going  through  to  Creston,  appellee  being  un- 
informed  thereof. 

There  is  also  sufficient  evidence  to  authorize  the  find- 
ing that  the  incident  occurred  on  appellant's  train,  and 
that  appellee  was  at  the  time  a  passenger  thereon. 

Appellee's  ejection,  it  is  true,  was  caused  indirectly  by 
her  mistaken  belief  that  she  was  required  to  change  cars 
at  Chicago  Junction.  In  this  belief,  however,  she  was 
entirely  justifiable.  It  originated  in  the  information  re- 
ceived from  appellant's  own  servants.  The  error  in  it 
was  caused  by  appellant's  neglect,  not  by  hers. 

Quite  a  number  of  other  causes  for  reversal  are  stated 
rather  than  argued.  A  consideration  of  all  of  them  dis- 
closes no  error  against  appellant. 

Judgment  affirmed. 

Filed  May  16, 1805. 
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No.  1,653. 

The  New  Kentucky  Coal  Company  v.  Albani,  Ad- 
ministratrix, ETC. 

Master  and  Sebvant. —  Wfien  Knowledge  and  Want  of  Knowledge 
Should  Be  Specifically  Averred. — Safe  Place  and  Appliances. — Where 
a  recovery  is  sought  for  the  master's  neglect  of  duty  with  reference 
to  safe  place  or  appliances,  knowledge  of  the  defect  by  the  master 
and  want  of  knowledge  by  the  servant  must  be  affirmatively  shown 
by  the  complaint;  knowledge  and  want  of  knowledge,  insach  case, 
being  an  independent  element  of  liability  not  included  in  the  gen- 
eral averment  of  negligence  or  want  of  negligence. 

Same. — Knowledge^  Actual  and  Constructive. — Allegations  as  to  knowl- 
edge include  not  only  actual  but  constructive  knowledge. 

Appellate  Court  Practice. — Buling  on  Demurrer  Harmless, — How  De- 
termined.— Looking  to  Evidence  and  Instrvctions, —  The  appellate 
tribunal  can  not  resorb  to  the  evidence  and  the  instructions  to  as- 
certain whetlieror  not  the  error  in  overruling  a  demurrer  was  harm- 
less, unless  the  record  affirmatively  shows  that  the  judgment  did 
not  rest  upon  the  paragraph  questioned. 

From  the  Vermillion  Circuit  Court. 

W.  J.  Strong,  W.  K.  Carlisle^  M.  0.  Rhoads  and  B. 
S,  AikmaUf  for  appellant. 

H.  H.  Conley,  J.  C.  Savjyer,  T.  N.  Rice,  J.  T,  John- 
ston, J,  D.  Piety  and  /.  E.  Piety,  for  appellee. 

Gavin,  J. — Action  to  recover  damages  for  negligently 
failing  to  make  safe  the  roof  of  the  mine  wherein  ap- 
pellee's decedent  was  working  in  appellant's  employ. 

The  complaint  avers  negligence  upon  the  part  of  ap- 
pellant and  freedom  from  contributory  negligence  on  the 
part  of  the  deceased,  but  it  wholly  fails  to  allege  appel- 
lant's knowledge  of  the  dangerous  condition  of  the  roof 
or  the  deceased's  want  of  such  knowledge. 

It  can  not,  therefore,  be  deemed  sufficient  to  withstand 
the  demurrer  by  which  it  was  challenged. 
Vol.  12—32 
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The  sufllciency  of  the  general  allegations  of  negligence 
and  want  of  negligence  in  ordinary  cases  where  negli- 
gence is  sought  to  be  put  in  issue  can  not  be  contro- 
verted. 

It  is  the  duty  of  the  master  to  exercise  reasonable  care 
to  provide  reasonably  safe  working  places,  appliances 
and  machinery  for  his  servants.  Evansville,  etc.,  R.  R, 
Co,  V.  Holcomh,  9  Ind.  App.  198;  Linton  Coaly  etc.,  Co. 
V.  Persons,  11  Ind.  App.  264;  Sammond,  O,  H.  &  Co.  v. 
Mason,  12  Ind.  App.  469. 

But  in  suits  by  the  servant  against  the  master  for  his 
negligent  failure  to  furnish  a  safe  place  or  safe  machin- 
ery or  appliances  for  the  servant's  task,  the  law  must 
now  be  regarded  as  settled  in  Indiana,  by  repeated  adju- 
dications, that  knowledge  is  an  independent  element  of 
liability  not  included  in  the  general  averment  of  negli- 
gence or  want  of  negligence. 

Where,  therefore,  as  here,  a  recovery  is  sought  for  the 
master's  neglect  of  his  duty  with  reference  to  safe  place 
or   appliances,  knowledge  of   the   defect  by  the  master 
and  want  of  knowledge  by  the  servant  must  be  aflBrma- 
tively  shown  by  the  complaint.     Chicago,  etc.,  R.  R.  Co 
V.  Fry,  Admx.y  131  Ind.  319;  Evansville,  etc.,  R.  R.  Co 
V.  Duel,  134  Ind.  156;  W.  C.  DePauw  Co.  v.  Stubblefield 
132  Ind.  182;  Pennsylvania  Co.  v.  Sears,  136  Ind.  460 
Ames,  Admr.,  v.  Lake  Shore,  etc.,  R.  W.  Co.,  135  Ind 
363;  Pennsylvania  Co.  v.  Congdon,  134  Ind.  226;  Ken 
tuchy,  etc..  Bridge  Co.  v.  Eastman,  7  Ind.  App.  514 
Cleveland,  etc.,  R.  W.  Co.  v.  Sloan,  11  Ind.  App.  401 
Lake  Shore,  etc.,  R.  W.  Co.  v.  Kurtz,  10  Ind.  App.  60 

The  servant's  knowledge  or  want  of  knowledge  must 
be  specially  alleged,  because  upon  this  it  depends 
whether  or  not  he  is  to  be  held  to  have  assumed  the  risk 
of  the  defect,  assumption  of  the  risk  and  contributory 
negligence  being  separate  and  independent  factors. 
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It  is  also  established  by  the  authorities  that  the  alle- 
gations as  to  knowledge  include  not  only  actual  but  con- 
structive knowledge.  Parke  Co,  Coal  Co.  v.  Barth,  5 
Ind.  App.  159;  Heltonville  Mfg.  Co.  v.  Fields,  138  Ind. 
58;  Evanaville,  etc,  R.  W.  Co.  v.  Duel,  supra. 

The  appellee  relies  upon  Ohio,  etc.,  R.  W.  Co.  v. 
Pearcy,  Admz.,  128  Ind.  197,  which  was  followed  by 
Louisville,  etc.,  R.  R.  Co.  v.  Utz,  Admr.,  133  Ind.  265,  to 
sustain  his  position  that  the  general  averment  of  neg- 
ligence includes  knowledge. 

Whatever  aid  these  cases  might  render  appellee  they 
can  not  stand  before  the  later  adjudications  of  the  same 
tribunal,  which  we  are  constrained  to  follow. 

We  can  not,  as  requested  by  appellee,  resort  to  the 
evidence  and  the  instructions  to  ascertain  whether  or  not 
the  error  in  overruling  the  demurrer  was  harmless. 
Johnson  v.  Breedlove,  Admr.,  72  Ind.  368;  Pennsylvania 
Co.  V.  Marion,  104  Ind.  239;  Belt  R.  R.,  etc.,  Co.  v. 
Mann,  107  Ind.  89;  Ryan  v.  Hurley,  119  Ind.  115. 

When  the  record  shows  aflSrmatively  that  the  judg- 
ment did  not  rest  upon  the  paragraph  questioned  an- 
other rule  prevails.  Baldwin  v.  Hutchison,  8  Ind.  App. 
454. 

It  is  unnecessary  for  the  determination  of  this  appeal, 
that  we  should  undertake  to  pass  upon  other  questions 
presented,  the  complaint  being  bad  for  the  reasons  given. 

Judgment  reversed,  with  leave  to  amend  complaint. 

filed  May  17, 1895. 
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No.  740. 

The  City  of  Lebanon  v.  McCoy. 

Mabtbb  and  Skbvant. — Contributory  Negligence, — Personal  Injury, — 
City. — Street  Commissioner. — ^The  fact  that  an  employe  of  a  city,  who 
was  under  the  direction  and  control  of  the  street  commissioner, 
while  engaged  at  work  (at  the  direction  of  such  commissioner) 
near  a  bent  for  a  bridge  (which  had  been  previously,  dangerously 
and  negligently  constructed  by  such  commissioner  and  oUier  em- 
ployes) put  his  hand  against  such  bent,  in  ignorance  of  its  danger- 
o'ls  condition,  to  prevent  himself  from  falling,  and  was  injured  by 
the  bent  falling  on  him,  does  not,  under  the  circumstances,  neoee- 
sarily  render  him  guilty  of  contributory  negligence. 

Same. — Contributory  Negligence. — Personal  Injury. — ^The  doing  of  an 
act  by  the  complaining  party,  which  causes  his  injury,  does  not 
constitute  contributory  negligence  unless  he  was  at  fault  in  doing 
such  act. 

Same. — Assumption  of  Bisks. — Although  the  servant  impliedly  assumed 
all  the  ordinary  risks  incident  to  his  employment,  so  far  as  those 
risks  are  known  to  him,  or  could  have  been  discovered  in  the  exer- 
cise of  due  care  by  him,  yet  the  court  can  not  say  that  he  assumed 
the  risk  in  this  case  in  taking  his  position  for  labor,  in  compliance 
with  the  commissioner's  direction,  near  such  bent,  in  ignorance  of 
its  dangerous  condition. 

Baub.— Assumption  of  Sisk. — Negligence  of  Fellow- Servant. — Notwith- 
standing the  unsafe  and  dangerous  condition  of  the  bent  was  the  re- 
sult of  the  negligence  of  his  fellowHservants,  the  fact  that  the  in- 

*  jured  servant  was  at  such  place  and  performing  his  service  at  the 
command  of  the  commissioner,  prevents  the  rule  for  assumption  of 
risks  from  applying,  unless  the  danger  was  so  great  that  a  man  of 
ordinary  prudence  would  not  have  taken  it. 

Same. — Direction  to  Perform  Particular  Act. — Confidence  in  Prudence  of 
Master.— When  directed  to  do  the  act,  in  performance  of  which  he 
was  injured,  the  servant  had  the  right  to  assame  that  the  street 
commissioner,  with  his  superior  knowledge  of  the  facts,  would  not 
expose  him  to  unnecessary  peril. 

From  the  Montgomery  Circuit  Court. 

B.  Craney  A.  B.  Anderson^  S.  R.  Artman  and  — — — 
Lewis,  for  appellant. 

W.  T.  Brush,  E.  C.  Snyder  and  0.  P.  Mahan,  for  ap- 
pellee. 
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Davis,  J. — ^Appellee  recovered  judgment  in  the  court 
below.     The  errors  assigned  are: 

1.  That  the  court  erred  in  overruling  the  demurrer  to 
the  complaint. 

2.  That  the  court  erred  in  overruling  the  motion  for 
a  new  trial. 

The  complaint  is  not,  in  some  respects,  as  specific  and 
methodical,  perhaps,  as  the  rules  of  good  pleading  re- 
quire, but  in  our  opinion  it  states  facts  sufficient  to  con- 
stitute a  cause  of  action.  Sections  338  and  376,  R.  S. 
1881. 

It  is  alleged  in  the  complaint,  in  substance,  that  on  the 
day  appellee  was  injured  he  was  working  at  day  labor  for 
said  city  and  was  engaged  in  putting  in  the  day  at  street 
labor  as  a  substitute  for  one  Elbert  Perkins,  and  that  he 
continued  in  said  work  until  about  noon,  and  in  so  do- 
ing he  was  under  the  order  and  control  of  the  street  com- 
missioner; that  during  the  forenoon,  in  a  distant  part  of 
the  town,  the  appellant,  under  the  supervision  and  direc- 
tion of  said  street  commissioner,  was  engaged  in  the 
erection  and  construction  of  the  bridge  in  question,  and 
did  negligently,  carelessly  and  unskillfuUy  erect  the 
said  bent  in  the  trench,  on  blocks,  chips  and  other  rickety 
substances,  without  any  bracing  or  support  except  a  small 
piece  of  timber  leaning  against  said  bent,  and  that  as 
the  result  of  such  negligence  the  bent  was  placed  and 
left  in  such  dangerous  condition  at  noon  that  it  was  lia- 
ble to  fall  at  any  moment;  that  appellee  was  not  there 
and  did  not  assist  in  said  work  and  had  no  knowledge  of 
its  unsafe  and  dangerous  condition,  but  that  at  the  re- 
quest of  the  street  commissioner  he  went  to  work  at  said 
bridge  after  dinner,  and  was  ordered  by  him  to  go  to 
said  bent  and  remove  certain  blocks  and  other  timbers 
lying  near  the  said  bent,  in  ignorance  of  the  negligent 
and  dangerous  condition  of  said  bent,  and  that  in  )iis 
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efforts  to  execute  said  command,  without  fault  on  his 
part,  and  by  reason  of  the  negligence  of  appellant,  as 
aforesaid,  the  said  bent  fell  and  broke  his  leg,  etc. 

The  allegations  on  the  question  of  negligence  on  the 
part  of  appellant  are  suflScient  to  withstand  the  demur- 
rer;   Louisville,  etc.,  R.  W,  Co.  v.  Jones,  108  Ind.  551. 

The  fact  that  the  bent  did  not  fall  until  after  appellee 
put  his  hand  against  it  to  prevent  himself  from  falling 
does  not,  under  the  circumstances  alleged,  necessarily 
render  him  guilty  of  contributory  negligence.  The  do- 
ing of  an  act  by  the  complaining  party,  which  causes  his 
injuries,  does  not  constitute  contributory  negligence,  un- 
less he  was  in  fault  in  doing  such  act.  In  view  of  the 
allegation  that  he  was  ignorant  of  the  unsafe  and  dan- 
gerous condition  of  the  bent,  and  that  he  was  injured 
without  any  fault  on  his  part,  the  court  can  not  say  as  a 
matter  of  law,  under  the  circumstances,  that  appellee 
was  in  fault  in  placing  his  hand  against  the  bent  as  he 
fell  into  the  trench. 

Conceding  that  appellee,  in  going  to  work  on  the 
bridge  in  the  afternoon,  impliedly  assumed  all  the  or- 
dinary risks  incident  to  such  employment,  so  far  as 
those  risks  were  known  to  him,  or  could  have  been  dis- 
covered in  the  exercise  of  due  care  by  him,  the  court 
can  not  say  that  appellee  was  negligent  in  obeying  the 
order  of  the  master. 

Assuming  that  the  unsafe  and  dangerous  condition  of 
the  bent  was  the  result  of  the  negligence  of  his  fellow- 
servants,  he  did  not,  in  obedience  to  the  command  of  his 
master,  assume  the  risk,  unless  the  danger  was  so  great 
that  a  man  of  ordinary  prudence  would  not  have  taken 
the  risk.     Shortel  v.  City  of  St.  Joseph,  104;  Mo.  114. 

The  appellee  was  not  required  on  that  occasion  to  make 
a  special  examination  or  critical  investigation  to  ascer- 
tain whether  the  bent  had  been   carefully  or  negligently 
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raised,  or  whether  it  was  then  in  an  unsafe  or  dangerous 
position,  before  obeying  the  command  of  the  master. 

When  directed  to  do  the  act  in  the  performance  of 
which  he  was  injured,  he  had  the  right  to  assume  that 
the  street  commissioner,  with  his  superior  knowledge  of 
the  facts,  would  not  expose  him  to  unnecessary  peril. 
Assuming  that  the  street  commissioner  was  a  fellow- 
servant  in  the  work  of  placing  and  leaving  the  bent  in 
the  alleged  unsafe  and  dangerous  condition  before  noon, 
he  was  the  master  in  giving  the  command  after  noon,  in 
the  execution  of  which  the  appellee  was  injured.  Nail, 
Admx.y  V.  Louisville,  etc.,  JR.  W.Co,,  129  Ind.  260;  Brazil, 
etc.,  Coal  Co.  v.  Hoodlet,  129  Ind.  327;  Cole  Bros.  v. 
Wood,  11  Ind.  App.  37;  Louisville,  etc.,  R.  W.  Co.  v. 
Isom,  10  Ind.  App.  691;  Bums  v.  Sennett,  33  Pac.  Rep. 
916. 

In  our  opinion  there  was  no  error  in  overruling  the 
demurrer  to  the  complaint. 

In  support  of  the  motion  for  a  new  trial,  it  is  insisted 
that  the  verdict  of  the  jury  is  not  supported  by  suflScient 
evidence,  and  that  it  is  contrary  to  law. 

We  have  carefully  read  and  considered  all  the  evi- 
dence, and  while  in  some  respects  it  is  neither  clear  nor 
satisfactory,  there  is  evidenee,  if  slight,  tending  to  prove 
every  material  point  in  issue  which  appellee  was  re- 
quired to  establish,  and  as  the  verdict  has  the  approval 
of  the  trial  court,  we  will  not  disturb  it. 

Judgment  affirmed. 

FUed  May  14, 1895. 
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No.  1,514. 

The  Chicago  and  Erie  Railroad  Company  v.  Zim- 
merman, Administratrix. 

Intxrbogatoribs  to  Juby. —  W?i€n  Answers  to  Will  Prevail  Over  OenenU 
Verdict. — Before  answers  to  interrogatories  will  be  held  to  override 
the  general  verdict,  there  must  be  an  irreconcilable  conflict  between 
them  and  the  general  verdict. 

Same. — Insufficiency  of  Answers  to  Overcome  General  Verdict. — Railroad, 
— Fire. — ^That  the  answers  to  interrogatories,  in  an  action  against  a 
railroad  company  for  damages  caused  by  fire  negligently  communi- 
cated to  plaintiff's  property  by  defendant's  engines,  are  not  suffi- 
cient to  overcome  the  general  verdict,  see  opinion. 

Vbbdict. — Sufficiency  of  Evidence. — Railroad. — Fire. — ^That  the  evi- 
dence is  sufficient  to  support  the  verdict  against  the  railroad  com- 
pany for  damages  by  fire,  see  opinion. 

From  the  Adams  Circuit  Court. 

0.  Oreaham,  R.  K.  Erwin  and  J.  F.  Mann,  for  appel- 
lant. 

J.  W.  Teeple,  for  appellee. 

Reinhard,  J. — ^Action  by  the  appellee  against  the  ap- 
pellant for  damages  on  account  of  fire  escaping  from  ap- 
pellant's locomotive  engine  on  its  railroad  running 
through  appellee's  land. 

Trial  by  jury  and  verdict  and  judgment  for  the  appel- 
lee. 

The  appellant's  counsel  group  their  objections  under 
three  heads,  viz: 

1.  The  court  erred  in  overruling  appellant's  motion 
for  judgment  in  its  favor  upon  the  interrogatories  and 
answers  thereto,  propounded  to  and  answered  by  the 
jury. 

2.  The  evidence  is  not  sufficient  to  warrant  a  verdict 
in  favor  of  appellee,  and  a  judgment  upon  that  verdict. 

3.  The  answers  to  interrogatories  Nos.  1,2,  3,  4, 6,  7, 
8,  9,  13  and  14  are  not  sustained  by  the  evidence. 
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Following  the  order  in  which  the  appellant's  counsel 
discuss  these  alleged  errors,  we  will  first  notice  the  point 
that  the  answers  to  interrogatories  are  such  as  entitle  the 
appellant  to  a  judgment. 

Nothing  is  better  settled  than  the  rule  that  before  the 
answers  to  interrogatories  will  be  held  to  override  the 
general  verdict,  there  must  be  an  irreconcilable  conflict 
between  such  answers  and  the  general  verdict.  If  there 
is  such  an  irreconcilable  repugnancy,  however,  the  gen- 
eral verdict  must  go  down.  It  is  insisted  that  the  an- 
swers to  the  interrogatories  establish  the  fact  that  the  ap- 
pellee has  failed  to  prove  some  of  the  material  allega- 
tions of  her  complaint. 

The  negligence  alleged  in  the  first  paragraph  of  the 
complaint  is  that  the  appellant,  on  the  first  day  of  Au- 
gust, 1893,  on  its  right  of  way  adjoining  appellee's  fa'rm, 
'* negligently  and  wrongfully  ran  its  locomotives  and 
trains  of  cars  on  their  said  right  of  way  adjoining  the 
aforesaid  premises  of  the  plaintiff,  on  said  day,  while  de- 
fendant was  operating  her  said  road  upon  the  aforesaid 
right  of  way,  and  running  its  locomotives  on  said  right 
of  way  adjoining  the  lands  of  said  plaintiff;  that  said 
locomotives  were  defective,  and  did  not  have  proper 
spark  arresters,  and  that  coals  of  fire  were  negligently 
dropped  and  thrown  from  its  locomotives  onto  the  afore- 
said lands  of  the  plaintiff,  which  set  fire  to  the  fence  and 
grass  of  this  plaintiff  on  said  lands;  that  the  said  de^ 
fendant  negligently  and  carelessly  permitted  the  fire 
started  as  aforesaid  to  run  into  his  hay,  grasses,  and 
among  his  fruit  trees  and  into  his  fences,  which  fire  de- 
stroyed, by  burning,  one  hundred  and  thirty- three  rods 
of  fence,''  etc.,  *'all  of  which  happened  and  occurred 
without  the  fault  or  negligence  on  the  part  of  the  plaint- 
iff," etc. 

The  verdict  of  the  jury  was  expressly  based  on  the  first 
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paragraph  of  the  complaint,  and  we  need  not,  therefore, 
look  to  the  second  paragraph  for  an  averment  of  negli- 
gence. 

The  jury,  in  their  answers  to  interrogatories,  found, 
in  substance,  that  there  was  no  evidence  to  show  that  all 
the  engines  of  the  appellant  passing  over  its  road  through 
appellee's  land  on  the  first  day  of  August,  1893,  were 
equipped  with  proper  spark  arresters,  and  that  there 
was  *'no  reliable  evidence"  to  show  that  spark  arresters 
upon  such  engines  were  on  said  day  in  good  condition, 
unbroken  and  in  good  repair.  They  further  found  that 
the  engine  passing  over  the  road  on  the  afternoon  of  tiie 
first  day  of  August,  1893,  ''was  defective  or  improperly 
managed.**  They  also  found  that  the  appellant  was  neg- 
ligent **by  operating  their  engines  in  such  a  way  as  to 
allow  them  to  throw  fire  off  the  right  of  way." 

We  think  appellant's  counsel  are  in  error  in  assuming 
that  the  only  negligence  charged  in  the  first  paragraph 
of  the  complaint  is  that  of  operating  the  train  with  a  de- 
fective spark  arrester.  There  is,  at  least,  a  general  alle- 
gation that  the  appellant  negligently  ran  its  engines  and 
trains  on  the  right  of  way  near  appellee's  farm,  and  that 
it  carelessly  and  negligently  suffered  coals  and  sparks  of 
fire  to  escape  from  its  locomotive  engines,  etc.  Grant- 
ing, however,  that  the  sole  charge  of  negligence  consists 
in  the  averment  that  the  engines  were  not  provided  with 
proper  spark  arresters,  we  yet  think  there  is  no  such  con- 
flict between  the  answers  to  the  interrogatories  and  the 
general  verdict  as  can  not  be  reconciled.  In  the  absence 
of  the  interrogatories  and  answers  thereto,  the  general 
verdict  includes  a  finding  that  the  engines  were  not  pro- 
vided with  suitable  and  necessary  spark  arresters,  as 
charged  in  the  complaint.  The  finding  that  "there  was 
no  evidence"  that  such  engines  were  equipped  with 
proper  spark  arresters  and  that  ''there  was  no  reliable 
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evidence'^  that  the  spark  arresters  were  in  good  condition 
is  not  only  not  in  conflict  with  the  implied  finding  of 
the  general  verdict,  but  is  strongly  in  support  of  the 
same.  Had  the  jury  found  that  the  engines  were  pro- 
vided with  suitable  and  necessary  spark  arresters,  and 
that  they  were  in  good  condition  on  the  day  of  the  fire, 
there  might  be  some  ground  for  the  contention  that  there 
is  a  conflict  between  the  answers  and  the  general  verdict. 
For  aught  that  is  found  in  these  answers  there  may  have 
been  an  abundance  of  evidence,  and  the  jury  may  have 
very  properly  concluded  that  the  appellant's  engines 
were  defective  in  the  particular  charged  in  the  com- 
plaint. The  facts  that  ''there  was  no  evidence"  that  the 
engines  had  proper  spark  arresters  and  ''no  reliable  evi- 
dence'' that  the  spark  arresters  were  in  good  condition, 
certainly  do  not  show  that  the  appellant's  engines  were 
provided  with  these  safeguards,  and  that  they  were  in 
sound  condition  on  the  day  of  the  fire.  But,  unless  they 
do  show  these  facts,  they  are  not  in  conflict  with  the  gen- 
eral verdict,  for  the  latter  necessarily  involves  a  finding 
that  the  engines  were  defective  in  this  respect. 

In  the  13th  interrogatory  the  jury  were  required,  if 
they  found  the  appellant  was  negligent,  and  that  its  neg- 
ligence caused  the  appellee's  damage,  to  state  specifi- 
cally wherein  the  appellant  was  negligent,  whether  in 
operating  defective  machinery  or  in  negligently  operat- 
ing the  machinery,  and  the  particulars  of  the  negligence. 
In  answer  to  this  interrogatory  the  jury  stated:  "By 
operating  their  engines  in  such  a  way  as  to  allow  them 
to  throw  fire  off  the  right  of  way." 

We  think  this  finding  is  in  support  of  the  averment  in 
the  first  paragraph  of  the  complaint,  that  the  appellant 
negligently  ran  its  engines  and  trains  on  the  right  of 
way,  and  that  it  carelessly  and  negligently  suffered  coals 
and  sparks  of  fire  to  escape  from  its  engines. 
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The  negligence  charged  was  not  confined  to  the  ab- 
sence of  proper  spark  arresters.  It  was  not  necessary, 
therefore,  that  the  facts  found  should  be  limited  to  tiais 
single  act  of  negligence.  The  appellant  may  have  been 
negligent  in  both  respects;  that  is  to  say,  in  not  having 
its  engines  equipped  with  suitable  spark  arresters  and 
in  operating  them  so  negligently  as  to  suffer  them  to 
emit  coals  and  sparks  of  fire  from  which  the  injury  com* 
plained  of  resulted. 

The  remaining  grounds  upon  which  a  reversal  is  asked 
have  reference  to  the  sufiQciency  of  the  evidence  to  sup- 
port the  general  verdict,  and  also  some  of  the  jury's 
answers  to  interrogatories.  As  we  have  seen,  the  com- 
plaint is  not  predicated  upon  any  averments  of  negli- 
gence save  in  the  negligent  operation  of  the  engines  and 
the  failure  to  use  appropriate  spark  arresters.  There  is 
no  averment  that  appellant  negligently  suffered  com- 
bustible material  to  accumulate  on  the  right  of  way,  or 
that  it  negligently  suffered  the  fire  to  escape  from  such 
right  of  way.  There  was  some  evidence  from  which  the 
jury  had  a  right  to  find  that  the  fire  was  caused  by  sparks 
emitted  from  the  appellant's  engine  or  engines,  and  that 
such  engines  were  not  supplied  with  suitable  spark  ar- 
resters and  were  negligently  operated.  It  is  true  the 
evidence  is  mostly  circumstantial,  such  as  that  fires  fre- 
quently occurred  about  the  time  of  the  fire  for  which  the 
damages  were  awarded,  and  that  such  fires  were  due  to 
the  emission  of  sparks  and  coals  from  appellant's  engines; 
that  the  appellant  had  one  engine  about  this  time  the 
spark  arrester  of  which  was  not  in  good  condition;  that 
the  fire  complained  of  broke  out  shortly  after  appellant's 
engine  passed  through  appellee's  land  over  appellant's 
track,  etc. 

While  the  evidence  is  not  at  all  satisfactory,  we  can 
not  say  that  there  is  a  total  failure  of  proof  on  any  ma- 
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terial  point  found  by  the  jury.  The  appellant  relies  upon 
the  case  of  New  York,  etc,  R,  R.  Co.  v.  Baltz,  141  Ind. 
661.  In  that  case,  however,  the  evidence  was  uncontra- 
dicted, either  directly  or  by  circumstances,  that  the  en- 
gines were  provided  with  the  most  approved  and  best 
known  spark  arresters,  in  good  condition  and  properly 
operated  by  competent  engineers.  The  court  held  that 
the  mere  fact  that  the  fire  was  caused  by  sparks  emitted 
from  the  company's  engine  did  not  of  itself  render  it 
liable  for  the  loss  in  the  absence  of  some  proof  of  negli- 
gence on  the  part  of  the  railroad  company. 

We  have  already  seen  that  the  jury  in  the  present  case 
was  not  without  some  evidence  tending  to  prove  the  neg- 
ligence charged  in  the  complaint.  Without  specifying 
the  answers  to  interrogatories,  which  the  appellant's 
counsel  insist  were  not  proved,  it  is  sufficient  to  say  that 
in  our  opinion  there  was  evidence  to  sustain  both  the 
general  verdict  and  all  the  answers  to  interrogatories. 

Judgment  affirmed. 

Ross,  J.,  dissents. 

Hied  May  15, 1895. 


No.  1,477. 

SCHNULL   ET   AL.  V.  McPhEETERS. 

Attachmsmt. — No  Answer  to  Affidavit. — Proceeding  to  Trial. — ligus  7f»- 
pUedly  Joined. — ^Where  plaintiSs  proceed  to  trial  without  answer  be- 
ing filed  controverting  the  facts  alleged  in  the  affidavit  for  attach- 
ment, and  introduces  evidence  in  support  of  the  attachment  pro- 
ceedings, they  waive  the  filing  of  such  answer,  and  an  issue  is  im- 
pliedly joined,  and  the  attachment  proceedings  are  determined  as 
though  an  answer  had  been  filed. 

From  the  Monroe  Circuit  Court. 

T.  J.  Louden  and  /.  H.  Louden,  for  appellants. 

H.  C.  Duncan  and  I.  C.  Batman,  for  appellee. 
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DayiSi  J.— In  the  court  below  appellants  filed  a  com- 
plaint on  accounti  and  also  an  afiBidavit  in  attachment, 
against  appellee. 

No  rule  was  entered  against  appellee  to  answer  either 
the  complaint  or  the  affidavit  in  attachment,  but  appel- 
lee appeared  and  filed  answer  to  the  complaint.  No  an- 
swer was  filed  to  the  affidavit  in  attachment. 

On  the  trial,  appellants  introduced  evidence  in  sup- 
port of  the  complaint,  and  also  of  the  attachment  pro- 
ceedings. The  court  found  the  facts  specially,  finding 
that  the  appellee  was  indebted  to  appellants  on  the  ac- 
count, but  the  finding  is  silent  on  the  issue  tendered  by 
the  affidavit  in  attachment,  except  it  is  found  that  such 
an  affidavit  was  filed. 

As  conclusions  of  law,  the  court  found  that  appellants 
were  entitled  to  recover  judgment  against  appellee  for 
$1,912.32,  but  found  for  appellee  as  to  the  attachment 
proceedings. 

The  contention  of  counsel  for  appellants  is  that  as 
there  was  no  denial  to  the  affidavit  on  file,  appellants 
were  entitled  to  judgment  in  the  attachment  proceedings 
in  their  favor. 

In  Foster  v.  Dryftu,  16  Ind.  158,  it  was  decided  that 
the  appearance  by  the  defendant,  and  pleading  to  the 
action,  without  controverting  the  facts  alleged  in  the 
affidavit  for  the  attachment,  was  an  admission  of  those 
facts  for  all  the  purposes  of  the  suit,  except  as  to  the  ex- 
istence of  the  debt. 

This  decision  was  approved  in  BaliToore,  «<c.,  R.  R. 
Co.  V.  Taylor,  81  Ind.  24. 

Without  referring  to  these  cases,  the  Supreme  Court 
afterwards  held  that  where  the  plaintiffs  went  to  trial 
without  answer  being  filed  controverting  the  facts  alleged 
in  the  affidavit  for  attachment,  they  waived  the  filing  of 
such  answer,  and  the  case  must  be  considered,  and  the 
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questions  involved  determined,  as  though  an  answer  had 
been  filed.     Purple  v.  Farrington,  119  Ind.  164  (169). 

Judge  Elliott  approved  this  rule  in  Havens  v.  Gard, 
131  Ind.  522;  Farmers  Lean  and  Trust  Co,  v.  Canada,  etc., 
R.  W.  Co.,  127  Ind.  250;  Young  v.  Gentis,  7  Ind.  App. 
199. 

In  view  of  the  fact  that  appellants  proceeded  at  the 
trial  on  the  theory  that  it  was  necessary  for  them  to  prove 
the  facts  alleged  in  the  affidavit  in  attachment,  and  in 
the  light  of  the  later  decisions  cited  above,  we  think,  un- 
der the  circumstances  disclosed  by  the  record,  the  reas- 
onable rule  applicable  to  this  case  is  to  assume  that  an 
answer  was  waived  by  appellants,  and  an  issue  impliedly 
joined,  and,  therefore,  that  there  was  no  error  in  the  ac- 
tion of  the  trial  court  in  refusing  to  render  judgment  in 
favor  of  appellants  in  attachment. 

Judgment  affirmed. 

Filed  May  16,  1895. 


No.  1,608. 
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Bbal  Estate. — AcHon  Against  Tenant  for  Possession. — ArgumerOative 
Denial. — ^In  an  action  seeking  to  recover  real  estate  from  one  hold- 
ing as  a  tenant,  answers,  in  effect,  that  defendant  was  in  possession 
as  owner,  and  not  as  tenant  (an  argamentative  denial  that  he'  was 
in  possession  as  tenant),  are  sufficient  to  withstand  demarrer. 

Sams. — Action  to  Becover  Possession  from  Tenant, — Etndence  of  Oumer- 
ship  by  Defendant. — In  an  action  to  recover  land  from  defendant  as 
tenant,  the  defendant  may  testify  as  to  a  verbal  contract  of  sale  to 
him,  which  he  has  set  ap  in  answer ;  and  other  witnesses  may  tes- 
tify as  to  statements  made  by  plaintiff  to  them  before  defendant 
went  into  possession,  that  he  had  sold  the  property  to  defendant, 
as  tending  to  prove  tliat  defendant  did  not  take  possession  as  ten- 
ant. 
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Same. — Evidence  of  Written  Contract  Inconsistent  with  Verbal  Gontraet 
of  Purchase, — Striking  Out. — ^The  fact  that  siibseqaently  to  the  ver- 
bal contract  of  porchaae  a  written  contract  was  entered  into  in  re- 
lation to  other  property  in  which  it  was  incidentally  stated  that 
certain  proceeds  should  be  applied  as  "rent  of  a  house  now  occupied 
by  *  *  [defendant]  belonging  to  *  *  [plaintiff]/' was  not  suflBcient 
reason  to  require  the  court  to  strike  out  all  the  evidence  in  relation 
to  the  alleged  purchase  of  the  real  estate  by  defendant. 

EviDSNCs. — Matters  not  relevant  to  the  issues  are  not  admissible  in 
evidence. 

Same.— History  of  Transaction.— WhsLtewer  constitutes  a  part  of  the 
history  of  the  transaction  between  the  parties  is  admiBsible  in  evi- 
dence. 

From  the  Marshall  Circuit  Court. 

J.  D.  McLaren  and  H.  Corbin,  for  appellant. 

E.  C,  Martindale  and  S.  Parker,  for  appellee. 

Davis,  J. — ^The  errors  assigned  in  this  court  are: 

1.  That  the  court  erred  in  overruling  appellant's  mo- 
tion to  make  the  second  paragraph  of  answer  more 
specific. 

2.  That  the  court  erred  in  overruling  the  demurrer  to 
the  second  paragraph  of  answer. 

3.  That  the  court  erred  in  overruling  demurrer  to  the 
third  paragraph  of  answer. 

4.  That  the  court  erred  in  submitting  to  the  jury  in- 
terrogatories Nos.  7  and  9,  and  each  of  them. 

5.  That  the  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

6.  That  the  court  erred  in  overruling  the  motion  in 
arrest  of  judgment. 

7.  That  the  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial  as  of  right. 

The  action  was  brought  by  appellant  against  appellee, 
charging  in  his  complaint  that  appellee  was  his  tenant 
and  that  he  had  failed  to  pay  rent,  averring  notice,  and 
demanding  possession  of  the  real  estate. 

The  appellee  answered  in  three  paragraphs: 
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1.  General  denial. 

2.  That  on  or  about  April  1,  1885,  appellant  and  ap- 
pellee  entered  into  a  verbal  agreement  for  the  purchase 
of  the  real  estate  by  appellee  at  and  for  the  sum  of  $800, 
payable  in  installments  of  $8.33  per  month,  and  when 
the  purchase-price  should  be  fully  paid,  appellant  would 
execute  appellee  a  deed  therefor,  and  in  pursuance  of 
said  agreement,  appellee,  with  appellant's  consent,  went 
into  possession  of  the  real  estate  and  made  necessary, 
valuable,  and  permanent  improvements  thereon,the  value 
and  character  of  which  are  set  out,  and  that  he  paid  of 
said  consideration  $250. 

3.  The  third  is,  in  substance,  the  same  as  the  second, 
except  it  avers  that  said  $250  was  paid  prior  to  March 
31,  1888,  and  that  it  was  then  agreed  that  appellant 
should  have  and  receive  the  interest  of  appellee  in  the 
surplus  that  might  arise  from  the  sale  of  certain  lands 
in  which  they  had  a  common  or  joint  interest  at  said 
time  in  full  of  the  unpaid  part  of  said  purchase  consid* 
eration,  which  right  and  interest  of  appellee  said  appel- 
lant then  and  there  accepted  in  full  satisfaction  of  said 
consideration. 

For  a  history  of  this  transaction  we  are  referred  to  BeU 
V.  Corbin,  136  Ind.  269. 

No  affirmative  relief  was  asked  in  either  paragraph  of 
the  answer.  The  substance  of  the  answers  was  that  ap- 
pellee was  in  possession  of  the  real  estate  as  owner  and 
not  as  tenant — an  argumentative  denial  that  he  was  in 
possession  as  tenant, — and  the  answers  were  sufficient  to 
withstand  the  demurrer. 

The  second  paragraph  shows  that  $8.33  of  the  pur- 
chase-price was  payable  per  month,  and  that  $250  had 
been  paid  thereon.     The  answer  was  sufficiently  specific. 

There  was  no  error  in  overruling  the  demurrer  to  the 
Vol.  12—33 
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answer  or  in  overruling  the  motion  to  make  the  second 
paragraph  more  specific. 

Tlie  case  was  transferred  by  the  Supreme  Court  to  this 
court.     Corbin  v.  Thompson,  141  Ind.  312. 

The  jurisdiction  being  in  this  court,  no  question  is 
presented  by  the  seventh  error  assigned  for  our  consid- 
eration. 

The  fourth  error  is  not  well  assigned.  Knight,  Admr.^ 
V.  Knight,  6  Ind.  App.  268  (275). 

There  was  no  error  in  overruling  the  motion  in  arrest 
of  judgment. 

This  disposes  of  all  the  errors  except  the  fifth. 

There  was  no  error  in  permitting  appellee  to  testify  in 
relation  to  the  alleged  verbal  contract  with  appellant  for 
the  purchase  of  the  real  estate  under  which  he  claims  to 
have  taken  possession  and  made  improvements.  The 
testimony  of  the  other  witnesses  as  to  statements  made 
by  appellant  to  them  before  appellee  entered  into  posses- 
sion, that  he  had  sold  the  property  to  appellee,  were  ad- 
missible, as  tending  to  prove  that  appellee  did  not  take 
possession  as  tenant. 

The  fact  that  a  written  contract  was  afterwards  en- 
tered into  in  relation  to  other  property,  in  which  it  was 
incidentally  stated  that  certain  proceeds  should  be  ap- 
plied as  *'rent  of  a  house  now  occupied  by  said  Thompson 
belonging  to  said  Corbin,"  was  not  a  sufficient  reason, 
under  the  circumstances  disclosed  by  the  record,  requir- 
ing the  court  to  strike  out  all  the  evidence  in  relation  to 
the  alleged  purchase  of  the  real  estate  by  appellee. 

The  papers  offered  in  evidence  in  cause  No.  9,027  were 
properly  excluded.  Neither  appellant  nor  appellee  was 
a  party  to  that  suit.  No  judgment  had  been  rendered 
therein,  and  the  evidence,  if  admitted,  would  not  have 
tended  to  prove  any  point  in  issue. 

In  connection  with  the  other  evidence,  the  court  did 
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not  err  in  admitting  the  evidence  as  to  the  value  of  the 
land  from  which  the  surplus  mentioned  in  the  third  par- 
agraph of  the  answer  was  to  arise.  It  was  a  part  of  the 
history  of  the  transaction  between  the  parties  concerning 
the  real  estate  in  controversy.  Appellee  testified  that  he 
bought  the  property  by  a  verbal  contract,  and  entered 
into  possession  in  pursuance  thereof .  Appellant  insisted 
that  appellee  afterwards  signed  a  written  agreement,  in 
which  he  recognized  that  he  was  in  possession  of  the 
premises  as  a  tenant.  Appellee  testified  that  after  the 
alleged  written  agreement  was  entered  into,  he  and  ap- 
pellant made  another  oral  agreement,  by  the  terms  of 
which  he  transferred  his  interest  in  the  surplus  in  other 
property  to  appellant  as  payment  of  the  balance  of  the 
purchase-price  for  this  real  estate.  It  was  proper,  in  ex- 
planation, as  tending  to  prove  that  the  parties  then  re- 
garded the  original  contract  of  sale  under  which  appellee 
entered  into  possession  as  a  subsisting  and  binding  ob- 
ligation, and  that  the  relation  of  landlord  and  tenant  did 
not  in  fact  exist,  and  also  that  there  was  in  fact  a  sur- 
plus. In  order  to  determine  whether  there  was  a  sur- 
plus, it  was  necessary  to  know  the  value  of  the  property. 
The  argument  of  counsel  for  appellant  in  relation  to 
the  different  questions  discussed  is,  in  our  opinion, 
mainly  based  on  a  misapprehension  as  to  the  effect  of 
the  written  agreement  referred  to.  The  subject-matter 
of  this  agreement  was  other  property.  It  did  not  pur- 
port to  fix  the  rights  of  the  parties  in  the  property  in 
controversy,  except  in  so  far  as  may  be  inferred  from  the 
mere  recital  that  the  surplus  should  be  applied  as  rent 
of  the  house  occupied  by  appellee.  This  statement, 
standing  alone  and  unexplained,  would  be  sufficient  to 
establish  the  relation  of  landlord  and  tenant  between  ap- 
pellant and  appellee,  but,  under  all  the  facts  and  cir- 
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cumstances  disclosed  by  the  evidence,  such  inference  can 
not  be  regarded  as  conclusive. 

When  construed  together  as  an  entirety,  in  the  light 
of  the  issues  and  the  evidence,  the  instructions  given  cor- 
rectly state  the  law  applicable  to  the  case.. 

There  was  no  error  in  refusing  to  give  the  instructions 
asked  by  appellant.  So  far  as  they  correctly  state  the 
law,  they  were  included  in  instructions  given  by  the 
court. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

Filed  May  17, 1895. 


No.  1,499. 

Thb  Clbvbland,  Columbus,  Chicago  and  St.  Louis 
Railway  Company  v.  Hadley. 

Spboial  Verdict . — WJien  Inferential  Fact  of  Negligence  May  Be  Drawn 
By  the  Court, — If  the  ultimate  facts  in  a  special  verdict  are  sach  that 
only  one  inference  may  be  drawn  from  them,  viz.,  negligence  or  no 
negligence,  the  jury  need  not  find  the  inferential  fact  of  negligence 
also,  and  the  coart  will  determine,  as  a  matter  of  law,  irom  the 
facts  found,  whether  there  was  or  was  not  negligence. 

8amb. — When  Inferential  Fact  of  Negligence  Must  Be  Drawn  By  the  Jury. 
— If,  however,  the  ultimate  facts  are  such  that  reasonable  men  of 
equal  intelligence  may  honestly"  and  rationally  differ  as  to  the  in- 
ferences and  conclusions  to  be  drawn  from  such  facts,  it  is  for  the 
jury  to  determine  the  inferences  also ;  and,  in  such  cases,  these  in- 
ferences must  be  stated  in  the  verdict. 

Same. — Contributory  Negligence ^  When  Freedom  From  SuffldenJUy  Found. 
—Inferential  Fact,— It  is  not  enough  for  the  jury  to  state  in  their  ver* 
diet,  in  an  action  for  tort,  that  the  injury  was  received  by  the 
plaintiff  without  his  contributory  negligence.  The  verdict  mast 
state  some  fact  or  facts  from  which  the  inference  of  freedom  from 
contributory  fault  may  be  drawn,  either  by  the  court  or  Jury,  or 
both. 
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Sams. — Ultimate  Facta, — Inference  of  Negligence  or  Want  of  Negligence. 
— Province  of  Court.— The  court  must  determine  whether  there  were 
Bach  ultimate  facts  found  as  authorized  the  jury  to  draw  the  infer- 
ence of  negligfence  or  want  of  contributory  negligence. 

Sams. — Freedom  From  Contributory  Negligence, — Recovery, — ^The  special 
verdict  must  affirmatively  establish  the  plaintiff's  freedom  from 
contributory  negligence,  as  well  as  the  defendant's  negligence, 
before  there  can  be  a  recovery. 

Railroad. — Negligence, ^Fire  Escaping  From  Bight  of  Way, — Special 
Verdict. — Theory  of  Complaint, — ^That  the  special  verdict  contains 
sufficient  facts  to  support  the  theory  of  the  complaint  that  the  in- 
jury complained  of  resulted  from  the  defendant's  (the  railroad  com- 
pany's) negligence  in  permitting  fire  to  escape  from  its  right  of  way 
onto  plaintiff's  premises,  see  opinion. 

Sams. — Special  Finding. — Quantity  of  Combustible  Material  on  Bight  of 
Way. — A  finding  that  the  railroad  company  had  allowed  large  quan- 
tities of  dry  grass,  weeds  and  combustible  material  to  accumulate  on 
its  right  of  way  for  more  than  two  months  previous  to  the  time  of 
the  fire,  when  such  material  was  in  a  highly  inflammable  condition, 
in  sufficient  quantities  to  cover  the  right  of  way  from  within  eight 
feet  of  the  track  continuously  up  to  and  adjoining  plaintiff's  prem- 
ises, is  definite  enough  as  to  the  quantity  of  such  material. 

Sams. — Special  Verdict. — Negligence,— Fire  Escaping  From  Bight  of 
Way. — ^The  fact  that  the  special  findings  show  that  defendant 
was  negligent  in  setting  out  the  fire  is  not  sufficient  to  vitiate  the 
finding  that  it  was  negligently  suffered  to  spread. 

Sams. — Fire  Escaping  From  Bight  of  Way, — Negligence. — It  is  not  nec- 
essary, to  constitute  negligence  in  suffering  the  fire  to  spread,  that 
defendant  should  have  been  present  or  had  notice  of  the  fire  and 
failed  to  do  anything  to  put  it  out.  It  was  the  negligence  of  defend- 
ant antecedent  to  the  fire  that  created  the  liability. 

From  the  Hendricks  Circuit  Court. 

T.  8.  Adams,  B.  K.  Elliott  and  W.  F.  Elliott,  for  ap- 
pellant. 

E.  0.  Hogate,  J.  L.  Clark,  T.  J.  Gofer  and  C.  C.  Had- 
ley,  for  appellee. 

Rbinhard,  J. — ^This  action  was  instituted  by  the  ap- 
pellee against  the  appellant  for  damages  to  the  appellee's 
land  alleged  to  have  been  sustained  by  reason  of  fire 
caused  by  the  appellant's  alleged  negligence. 

There  was  a  trial  by  jury,  who  returned  a  special  ver- 
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diet,  in  which  they  assessed  the  appellee's  damages  at 
$877.50. 

Motions  for  a  venire  de  novOy  for  a  judgment  on  the 
special  verdict,  and  for  a  new  trial,  made  by  the  appel- 
lant, were  overruled,  and  the  court  rendered  judgment 
on  the  verdict  in  favor  of  the  appellee  for  the  amount  as- 
sessed by  the  jury. 

The  errors  assigned  and  discussed  by  counsel  are  the 
overruling  of  appellant's  motion  for  judgment  in  its 
favor  on  the  special  verdict,  the  overruling  of  its  motion 
for  a  venire  de  novo,  and  the  overruling  of  the  motion  for 
a  new  trial. 

The  theory  of  the  complaint  is  that  appellant  was 
guilty  of  negligence  in  permitting  the  fire  to  escape  from 
the  premises  of  the  appellant  to  those  of  the  appellee, 
and  not  in  negligently  setting  out  or  starting  the  fire. 
It  is  insisted  that  the  only  negligence  found  by  the  spe- 
cial verdict  is  negligence  in  setting  out  the  fire  and  not 
in  suffering  it  to  escape  or  spread  to  appellee's  premises. 
Counsel  for  appellant  argue  that  every  complaint  must 
proceed  upon  some  definite  theory,  and  that  if  this  theory 
is  not  supported  by  the  facts  found  in  the  special  verdict 
no  judgment  can  be  rendered  thereon.  Sloan  v.  Lick 
Creek,  eic.y  Gravel  Road  Co,,  6  Ind.  App.  584;  Elliott's 
Gen.  Pr.,  sections  140,  933. 

Hence,  counsel  further  contend  that  if  the  special  ver- 
dict fails  to  find  sufficient  facts  to  sustain  the  theory  of 
negligence  in  allowing  the  fire  to  escape,  there  can  be  no 
recovery. 

Conceding  that  the  law  is  as  stated  by  counsel,  are  the 
facts  found  insufficient  to  show  negligence  in  permitting 
the  fire  to  spread  to  appellee's  land? 

It  must  be  admitted  that  the  special  verdict  contains 
much  in  the  nature  of  mere  legal  conclusions  and  infer- 
ences and  matters  outside  of  the  issues.  But  if,  notwith- 
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standing  these  unnecessary  findings,  there  still  remains 
enough  in  it  of  ultimate  facts  to  show  that  the  fire  was 
negligently  suffered  hy  the  appellant  to  escape  from  its 
right  of  way  to  the  appellee's  premises,  the  judgment 
will  be  upheld. 

We  fully  agree  with  the  learned  counsel  for  appellant 
that  **the  statement  that  the  defendant  was  negligent,  or 
that  it  negligently  did  a  designated  act,  or  negligently 
omitted  to  do  a  certain  thing,  is  not  sufficient.  The  facts 
constituting  the  negligence  and  the  ultimate  conclusion 
must  both  be  found."  Pittsburgh,  etc.,  R.  R.  Co,  v. 
Spencer,  98  Ind.  186;  Pittsburgh,  etc.,  R.  W.  Co.  v.  Adams, 
105  Ind.  151;  Chicago,  etc.,  R.  W.  Co.  v.  Burger,  124 
Ind.  275;  Keller  v.  Gaskill,  9  Ind.  App.  670;  Cincinnati, 
etc.,  R.  W.  Co.  V.  Grames,  136  Ind.  39. 

First  and  foremost,  the  jury  must  find  the  ultimate 
facts.  If  these  are  such  that  only  one  inference  may  be 
drawn  from  them,  viz.,  negligence  or  no  negligence,  the 
jury  need  not  find  the  inferential  fact  also,  and  the  court 
will  determine  as  a  matter  of  law,  from  such  facts  found, 
whether  there  was  or  was  not  negligence.  If,  however, 
the  ultimate  facts  are  such  that  reasonable  men  of  equal 
intelligence  may  honestly  and  rationally  differ  as  to  the 
inferences  and  conclusions  to  be  drawn  from  such  facts, 
it  is  for  the  jury  to  determine  the  inferences  also;  and 
in  such  cases  these  must  be  stated  in  the  verdict.  Hence, 
it  is  true,  as  counsel  for  appellant  contend,  that  whether 
the  case  is  one  from  Avhich  the  inference  of  negligence 
may  be  drawn  by  the  jury  or  must  be  adjudged  as  a 
matter  of  law  by  the  court,  the  facts  justifying  the  ulti- 
mate inference  must  be  found  in  either  event,  and  these 
can  not  be  supplied  by  implication  or  intendment.  Our 
views  upon  this  branch  of  the  case  are  so  thoroughly  in 
accord  with  those  advanced  by  the  learned  counsel  for 
the  appellant,  that  we  do  not  deem  it  necessary  to  say 
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more  than  this,  that  the  law  is  unquestionahly  as  coun- 
sel contend,  hut  whether  the  facts  found  are  lacking  in 
the  particulars  pointed  out,  is,  of  course,  another  matter. 
It  is  stated  in  the  special  verdict,  ''that  on  plaintiff's 
said  premises,  adjoining  the  said  right  of  way  of  said  de- 
fendant on  the  north  were  250  rods  of  rail  fence,  of  the  val- 
ue of  85  cents  per  rod;  two  ricks,  containing  15  tons  of  clo- 
ver and  timothy  hay,  the  property  of  the  plaintiff,  of  the 
value  of  $105;  50  rods  of  plank  fence  of  the  value  of 
$25;  30  acres  of  timbered  blue  grass  pasture  land  and 
23  acres  of  clover  and  timothy  meadow,  60  acres  of  clover 
and  pasture  lands,  and  on  said  clover  and  timothy  pas- 
ture lands  were  35  acres  of  clover  ready  to  gather  for 
seed,  the  property  of  the  plaintiff,  which  seed  was  of  the 
value  of  $35,  and  all  of  said  property  being  the  property 
of  the  plaintiff;  that  on  said  right  of  way  of  said  defend- 
ant and  adjacent  to  the  premises  of  said  plaintiff,  and 
on  the  north  side  of  the  track  of  said  defendant's  rail- 
way were  large  quantities  of  dry  grass,  weeds  and  com- 
bustible material,  which  had  been  accumulating  for 
more  than  two  months  previous  to  said  dates  and  had 
for  six  weeks  previous  to  said  dates  been  in  a  highly 
inflammable  condition, and  covered  said  right  of  way  from 
within  eight  feet  of  the  north  side  of  the  track  of  defend- 
ant continuously  up  to  and  adjoining  plaintiff's  prem- 
ises; that  the  defendant  had  not  removed  or  attempted 
to  remove  said  dry  grass,  weeds  and  combustible  matter 
from  its  right  of  way,  which  had  so  accumulated,  al- 
though there  was  no  hindrance  to  the  removal  thereof 
during  any  of  said  time,  nor  had  defendant  taken  any 
steps  or  precaution  to  prevent  any  fire  that  might  be- 
come ignited  in  said  dry  grass,  weeds  and  combustible 
matter  from  communicating  with  the  grass  and  stubble 
on  the  aforesaid  premises  of  plaintiff;  that  defendant 
was  negligent  in  suffering  said   dry  grass;  weeds  and 
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combustible  matter  to  accumulate  on  its  right  of  way  at 
said  place  and  was  further  negligent  in  not  taking  som^ 
steps  or  precaution  to  prevent  any  fire  that  might  be- 
come ignited  in  said  dry  grass,  weeds  and  combustible 
material  from  communicating  with  the  dry  grass  and 
stubble  on  the  plaintiff's  premises  aforesaid,  and  on 
said  10th  and  20th  days  of  August,  1893,  and  for  some 
time  previous  thereto,  the  grass  and  stubble  on  plaintiff's 
premises  aforesaid  were  dry  and  inflammable,  and  on 
the  10th  day  of  August,  1893,  aforesaid,  defendant,  by 
its  engines,  which  were  being  run  over  said  track,  set 
fire  to  said  dry  grass,  weeds  and  combustible  material  on 
said  right  of  way,  adjacent  to  plaintiff's  premises  afore- 
said, which  said  fire,  by  reason  of  defendant's  negligence 
in  failing  to  employ  any  means  to  prevent  said  fire  from 
communicating  with  said  dry  grass  and  stubble  on 
plaintiff's  land,  did  spread  to,  and  communicate  with,  the 
dry  grass  and  stubble  on  plaintiff's  land  and  ignite  the 
same,  which  said  fire  burned  and  spread  over  a  large 
tract  of  plaintiff's  said  premises,  to  wit,  90  acres,  and 
communicated  with  and  destroyed  said  two  ricks  of  hay, 
and  communicated  with  and  destroyed  225  rods  of  rail 
fence  aforesaid,  and  50  rods  of  plank  fence  aforesaid,  and 
the  clover  seed  aforesaid,  all  of  the  value  of  $356.25;  and 
said  fire  further  burned  over  and  destroyed  25  acres  of 
timbered  blue  grass  pasture  aforesaid,  destroying  the 
pasture  and  timber  thereon  and  killing  the  roots  of  said 
grass,  and  23  acres  of  meadow  land,  destroying  the  grass 
growing  thereon  and  killing  the  roots  of  the  same,  and 
45  acres  of  clover  and  timothy  pasture,  killing  the  roots 
thereof." 

The  special  verdict  then  proceeds  to  describe  the  oc- 
currence of  the  fire  on  the  20th  day  of  August,  1893,  the 
findings  in  relation  to  the  origin  and  spreading  of  the 
fire  being  much  the  same  as  those  of  August  10th,  and  de- 
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scribing  the  property  destroyed  and  injured.  It  is  then 
found  that  the  plaintiff's  real  estate  burned  over  by  the 
fire  was  damaged  by  the  burning  of  timber,  blue  grass, 
killing  the  roots  of  said  blue  grass  and  the  burning  of 
the  clover  and  timothy  meadow,  etc.,  in  the  sum  of 
$500;  ''that  both  of  said  fires  as  aforesaid  were  started 
and  communicated  to  plaintiff's  premises  and  burned 
over  said  premises  and  destroyed  said  property  without 
any  fault  or  negligence  on  the  part  of  said  plaintiff." 

We  think  these  findings^  contain  sufficient  ultimate 
facts  to  show  that  the  appellant  negligently  suffered  the 
fire  to  escape  from  its  premises  or  right  of  way  to  the 
premises  of  the  appellee.  The  fact  that  they  also  show 
that  appellant  was  negligent  in  setting  out  the  fire  is  not 
sufficient  to  vitiate  the  finding  that  the  fire  was  negli- 
gently suffered  to  spread.  We  think  the  finding  that  the 
appellant  had  allowed  large  quantities  of  dry  grass, 
weeds  and  combustible  material  to  accumulate  on  the 
right  of  way  for  more  than  two  months  previous  to  the 
time  of  the  fire,  when  the  said  material  was  in  a  highly 
inflammable  condition,  in  sufficient  quantities  to  cover 
the  right  of  way  from  within  eight  feet  of  the  north  side 
of  the  track  continuously  up  to  and  adjoining  the  appel- 
lee's premises,  is  definite  enough  to  obviate  the  appel- 
lant's objection  as  to  the  quantity  of  such  material. 

Counsel  insist  that  the  finding  that  dry  grass  and  other 
combustible  matter  were  negligently  suffered  to  accumu- 
late on  the  right  of  way  is  the  finding  of  a  conclusion 
and  not  of  a  fact,  unless  it  were  also  shown  what  was  the 
quantity  of  such  combustible  material  that  was  suffered 
to  accumulate.  Granting  that  counsel  are  correct 
in  this  position  also,  we  think  the  quantity  is  sufficiently 
stated.  If  there  was  sufficient  of  such  combustible 
matter  to  cover  the  ground  on  the  right  of  way  from 
within  eight  feet  of  the  north  side  of   the  track  con- 
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tinuously  up  to  and  adjoining  the  appellee's  premises, 
and  if  for  the  length  of  time  stated  and  in  its  highly  in- 
flammable condition  the  said  material  was  suffered  to  re- 
main there  without  any  attempt  to  remove  the  same,  the 
appellant  was  guilty  of  actionable  negligence  if  injury 
resulted. 

It  is  true  these  omissions  were  antecedent  to  the  in- 
jury, but  that  can  make  no  difference  in  our  view  of  the 
case.  It  was  not  necessary,  to  constitute  negligence  in 
suffering  the  fire  to  spread,  that  the  appellant  should 
have  been  present  at  or  had  notice  of  the  fire,  and  failed 
to  do  anything  to  put  it  out.  ^  It  was  bound  to  know  that 
it  was  highly  probable  that  fire  would  occur  on  its  right 
of  way  from  the  escaping  sparks  of  its  engines,  and  it 
was  its  duty  to  use  proper  care  to  keep  it  from  spreading 
beyond  the  right  of  way  to  the  adjacent  land.  As  well 
might  it  be  claimed  that  if  the  appellant  had  laid  a  train 
of  powder  from  its  right  of  way  to  the  appellee's  farm,  and 
the  same  had  been  ignited  from  sparks  emitted  by  its  lo- 
comotives and  burned  appellee's  property,  the  ap- 
pellant would  not  be  responsible  for  the  spreading  of  the 
fire  because  it  was  not  present  thereat  or  had  no  notice 
or  knowledge  of  the  same.  It  was  the  negligence  of  ap- 
pellant antecedent  to  the  fire  that  created  the  liability. 
If  the  appellant  suffered  enough  of  the  inflammable  mat- 
ter to  accumulate  to  cover  the  ground  for  the  time,  and 
over  that  portion  of  the  track  and  right  of  way  described 
in  the  verdict,  the  presence  of  the  objectionable  material 
in  sufficient  quantities  to  cause  the  fire  to  spread  to  ap- 
pellee's premises  is  sufficiently  established. 

The  case  of  Louisville^  etCy  R,  W.  Co.  v.  Hart,  119 
Ind.  273,  is  much  in  point.  There,  it  is  true,  the  com- 
plaint charged  negligence,  both  in  the  setting  of  the  fire 
and  in  suffering  the  ^ame  to  escape,  but  the  means 
by  which  the  negligent  omission  in  allowing  the  fire 
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to  escape  was  accomplished  was  the  same  in  both 
cases,  viz.,  by  permitting  large  accumulations  of  dry 
grass,  weeds  and  other  combustible  matter  on  the  right 
of  way  on  or  adjacent  to  the  track.  The  finding,  or  spe- 
cial verdict,  was  much  the  same  in  both  cases. 

In  the  case  cited,  it  was  not  shown  in  the  special  ver- 
dict that  the  setting  of  the  fire  was  caused  by  the  negli- 
gence of  the  company  in  operating  its  road  or  in  running 
its  engines.  It  was  expressly  held  in  that  case  that  it 
was  not  necessary  to  prove  all  the  acts  of  negligence 
charged  in  the  complaint,  and  that  the  complaint  would 
have  been  sufficient  if  it  had  omitted  all  that  was  charged 
as  to  the  condition  of  the  engine  and  the  manner  of  its 
operation. 

The  court  declared  that  *'ii  a  railroad  company  negli- 
gently and  carelessly  permits  grass  and  other  combusti- 
ble matter  to  accumulate  upon  its  right  of  way,  and  fire 
is  emitted  from  one  of  its  passing  locomotives  and  falls 
upon  thegrass  or  combustible  matter  that  has  been  al- 
lowed to  accumulate  from  want  of  proper  care  on  its 
part,  and  the  fire  spreads  and  passes  over  upon  the  lands 
of  the  adjoining  proprietor  and  burns  and  consumes  his 
property,  he  being  guilty  of  no  negligence  contributing 
to  the  injury,  the  railroad  company  is  liable  for  the  loss 
sustained." 

The  liability  here  spoken  of  is,  of  course,  the  liability 
for  suffering  the  fire  to  escape,  and  not  for  starting  the 
fire.  The  gist  of  the  negligence  in  the  case  cited,  as  dis- 
closed by  the  special  verdict,  was  the  negligence  of  suf- 
fering the  fire  to  escape  by  means  of  the  dry  and  com- 
bustible materials  which  the  railroad  company  had  neg- 
ligently suffered  to  accumulate  on  its  premises.  It  was 
this  negligence  ^or  which  the  company  in  that  case  was 
held  liable,  and,  we  think,  the  holding  in  that  case  fully 
sustains  the  lower  court  in  its  ruling  upon  the  motion 
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now  under  consideration.  See,  also,  Indiana,  etc.,  R. 
W.  Co.  V.  Overman^  110  Ind.  538;  Chicago,  etc,  R,  R. 
Co.  V.  Williams,  131  Ind.  30;  Pittsburgh,  etc.,  R.W,  Co. 
V.  Hixon,  110  Ind.  225;  Jones  \.  Michigan  Central  R.  R. 
Co.,  59  Mich.  437. 

We  think  the  special  verdict  is  sufl&cient  to  show  neg- 
ligence on  the  part  of  the  appellant,  and  that  it  sustains 
the  theory  upon  which  appellee's  complaint  is  framed. 

The  appellant's  counsel  further  insist  that  the  special 
verdict  fails  to  show  such  facts  as  lead  to  the  conclusion 
that  the  appellee's  injury  was  received  without  any  con- 
tributory fault  on  his  part.  That  the  plaintiff,  in  such 
a  case,  is  bound  to  aver  and  prove  that  the  injury  was 
sustained  by  him  without  his  own  contributing  negli- 
gence is  well  settled.  Wabash,  etc.,  R.  W.  Co.  v.  John- 
son, 96  Ind.  40;  Wabash,  etc.,  R.  W.  Co.  v.  Johnson,  96 
Ind.  62. 

It  is  as  much  the  plaintiff's  duty  to  establish  his  own 
freedom  from  contributory  fault  as  it  is  to  prove  the 
negligence  of  the  defendant,  and  the  facts  found  must 
show  this  affirmatively.  It  is  not  enough  for  the  jury 
to  state  in  their  verdict  that  the  injury  was  received  by 
the  plaintiff  without  his  contributory  negligence.  Such 
a  statement  is  but  a  conclusion  or  inference  to  be  drawn 
from  the  ultimate  facts  found  in  the  case.  It  may  be 
proper  for  the  jury  to  find  this  inference  when  it  has 
found  the  facts  upon  which  it  is  predicated.  In  that 
case  both  the  facts  and  inference  must  be  found  if  the 
facts  are  such  as  to  allow  of  an  inference  to  be  drawn  by 
the  jury.  The  rule  is  the  same  as  that  which  governs  in 
the  case  of  the  negligence  of  the  defendant,  and  the  cases 
already  cited  upon  the  subject  control.  Keller  v.  Gas- 
hill,  supra;  Cincinnati,  etc.,R.  W^  Co,  v.  Grames,  supra. 

The  verdict  must  state  some  fact  or  facts  from  which 
the  inference  of  freedom  from  contributory  fault  may  be 


528        APPELLATE  COURT  OF  INDIANA, 

The  State  v,  Allen. 

The  second  count  is  the  same  as  the  first,  except  the 
game  and  wagering  device  are  differently  described. 

Each  count  is  sufficient  within  the  rule  announced  by 
this  court  in  the  case  of  State  v.  Howard,  9  Ind.  App. 
635. 

Judgment  reversed,  with  instruction  to  overrule  the 
motions  to  quash. 

Ross,  C.  J.,  was  absent. 

FUed  May  4, 1895. 


No.  1,606. 

The  State  v.  Allen. 


Obiminal  luLW.-^Intoxieating  Liquors,  Selling  to  Minor. — 8^j|f^eienci^  of 
Indictment. — An  indictment  charging  that  "Stephen  Allen,  late  of 
said  county,  on  or  about  the  16th  day  of  June,  1894,  at  said  county 
and  State  aforesaid,  did  then  and  there  unlawfully  sell  intoxicating 
liquors  to  one  Avery  Barnes,  he,  the  said  Avery  Barnes,  being  then 
and  there  a  person  under  the  age  of  twenty -one  years  and  a  minor," 
is  sufficient  on  motion  to  quash. 

Bam^.— Intoxicating  Liquors. — Sale.— Price. ^In  charging  such  offense, 
it  is  not  necessary  to  state  the  price  of  the  sale,  for  the  charge  of  a 
sale  necessarily  includes  a  money  consideration  and  a  price. 

Same. — Sale  to  Minor. — Statute  Construed. — It  is  the  purpose  of  the 
statute  to  make  all  sales  of  intoxicating  liquors  to  minors  a  criminal 
offense. 

Same. — Indictment,  Purpose  of. — ^The  purpose  of  an  indictment  is  (1)  to 
inform  the  court  of  the  facts  alleged,  so  that  it  may  decide  whetlier 
or  not  they  are  sufficient,  in  law,  to  support  a  conviction ;  and  (2) 
to  furnish  the  accused  with  such  a  description  of  the  charge  against 
him  as  will  enable  him  to  make  his  defense  and  avail  of  his  convic- 
tion or  acquittal  for  protection  against  further  prosecution  for  the 
same  offense. 

Same. — Indictment,  Sufficiency  of. — Minor  Circumstances. — Minor  cir- 
cumstances, merely  descriptive  of  the  main  fact,  need  only  be  stated 
with  that  degree  of  particularity  that  carries  knowledge  of  the  offense 
and  bars  a  future  prosecution.    If  such  circumstances  are  not  the 
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Tital  elements  of  the  ofiense,  it  is  onnecessarj  to  descend  into  details 
and  describe  them  minutely. 
Same. — Indictment  Folloioing  Language  of  Statute, — It  is  the  general 
rale  that  an  indictment  or  information  is  safficient  if  it  charges  the 
offense  in  the  langnage  of  the  statute  or  in  terms  substantially 
equivalent  thereto. 

From  the  Montgomery  Circuit  Court. 
W.  A.  Ketcham,  Attorney-General,  and  D.  Kennedy, 
Prosecuting  Attorney >  for  State. 

/.  Wright  and  /.  M.  Seller,  for  appellee. 

LoTZ,  J. — ^The  appellee  was  indicted  for  selling  liquor 
to  a  minor.  The  court  sustained  his  motion  to  quash. 
This  ruling  is  assigned  as  error  in  this  court. 

The  indictment  charges  that  ''Stephen  Allen,  late  of 
said  county,  on  or  about  the  15th  day  of  June,  1894,  at 
said  county  and  State  aforesaid,  did  then  and  there  un- 
lawfully sell  intoxicating  liquors  to  one  Avery  Barnes, 
he,  the  said  Arery  Barnes,  being  then  and  there  a  per* 
son  under  the  age  of  twenty-one 'yews  and  a  minor." 

Section  2190,  R.  S.  1894  (section  2094,  R.  S.  1881), 
provides  that  whoever  directly  or  indirectly  sells,  bar- 
ters or  gives  away  intoxicating  liquors  to  any  person 
under  the  age  of  twenty-one  years  shall  be  fined  in  any 
sum  not  more  than  $100  nor  less  than  $20. 

The  indictment  in  this  case  follows  substantially  the 
language  of  the  statute. 

The  general  rule  is  that  an  indictment  or  information 
is  sufficient  to  withstand  a  motion  to  quash  if  it  charge 
the  offense  in  the  language  of  the  statute  or  in  terms 
substantially  equivalent  thereto.  Trout  v.  State,  111  Ind. 
499. 

There  are  some  exceptions  to  this  rule,  as  where  the 
language  of  the  statute  names  or  embraces  some  acts  evi- 
dently not  intended  to  be  made  criminal  or  where  the 
Vol.12— 34 
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language  is  so  general  that  the  evident  intention  of  the 
Legislature  was  that  reference  should  be  had  to  the  com- 
mon law  for  a  complete  definition  of  the  offense  declared. 
In  such  cases  it  is  necessary  to  go  beyond  the  language 
of  the  statute  in  charging  the  offense.  Schmidt  v.  States 
78  Ind.  41;  Mains  v.  State,  42  Ind.  327;  Skinner  v. 
State,  120  Ind.  127. 

It  is  the  evident  purpose  of  the  statute  on  which  this 
indictment  is  based  to  make  all  sales  of  intoxicating 
liquors  to  any  person  under  the  age  of  twenty-one  years 
a  criminal  offense.  There  are  no  exceptions  to  the  class 
of  sales  indicated.  Nor  does  it  seem  necessary  to  resort 
to  the  common  law  for  a  complete  definition  of  the 
offense.  There  is,  however,  no  price  for  which  the  sale 
was  made  named  in  the  indictment.  It  was  held  in  an 
early  case  that  an  indictment  for  selling  spirituous 
liquors  at  retail  without  a  license  which  omitted  to  state 
the  price  for  which  the  liquor  was  sold  was  bad  on  mo- 
tion to  quash.     Divine\.  State,  4  Ind.  240. 

In  that  case  the  court  made  use  of  this  language: 
'* Every  fact  essential* to  be  proved,  should  be  alleged. 
Here  the  pleader  alleges  a  *sale,'  which  is  a  conclusion 
from  the  facts,  and  leaves  the  important  element  of 
price,  a  fact  essential  to  support  the  idea  of  a  sale,  to  be 
inferred.  Perhaps,  had  all  the  facts  been  stated,  the 
court  might  have  considered  it  a  barter.  It  is  inverting 
the  order  of  pleading  to  allege  conclusions,  and  leave  the 
facts  to  inference." 

This  decision  has  been  frequently  followed  by  the 
Supreme  Court.  Hare  v.  State,  4  Ind.  241;  State  v. 
Miles,  4  Ind.  577;  Brutton  v.  State,  4  Ind.  601;  Miles y. 
State,  5  Ind.  215;  Segur  v.  State,  6  Ind.  451;  State  v. 
Downs,  7  Ind.  237;  Hubbard  v.  State,  11  Ind.  554;  Eagan 
V.  State,  53  Ind.  162;  State  v.  Jacks,  54  Ind.  412. 

At  the  time  these  decisions  were  made  the  ijiinth  sub- 
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division  of  section  1825,  R.  S.  1894  (section  1756,  R.  S. 
1881),  was  not  in  force.  It  is  there  provided  that  no 
indictment  or  information  shall  be  deemed  invalid  or 
quashed  for  omitting  to  state  the  value  or  price  of  any 
matter  or  thing  in  any  case  where  the  value  or  price  is 
not  of  the  essence  of  the  offense.  Our  attention  has  not 
been  called  to  any  case  decided  by  the  Supreme  Court 
since  the  taking  effect  of  this  provision  in  which  it  has 
been  held  necessary  to  state  the  price  in  order  to  make  a 
good  charge. 

The  appellee,  however,  cites  and  relies  on  the  case  of 
Hatfield  v.  State,  9  Ind.  App.  296,  in  which  this  court, 
following  the  case  above  cited,  made  use  of  this  language: 
**A  sale  or  a  barter  can  not  be  charged  in  general  terms, 
for  it  would  be  but  stating  a  conclusion.  The  facts  con- 
stituting the  sale  or  barter  must  be  set  forth." 

As  the  indictment  in  that  case  did  charge  a  sale  in 
general  terms  and  followed  it  up  by  averring  the  price, 
it  unquestionably  charged  a  sale.  What  the  court  said  as 
above  quoted  was  obiter.  The  purpose  of  an  indictment 
or  information  is,  first,  to  inform  the  court  of  the  facts 
alleged  so  that  it  may  decide  whether  or  not  they  are 
sufl&cient  in  law  to  support  a  conviction,  and,  second,  to 
furnish  the  accused  with  such  a  description  of  the  charge 
against  him  as  will  enable  him  to  make  his  defense  and 
avail  of  his  conviction  or  acquittal  for  protection  against 
further  prosecution  for  the  same  offense.  The  general 
rule  of  pleading  in  such  cases  is  that  the  minor  circum- 
stances which  are  merely  incidental  to  or  descriptive  of 
the  main  fact  need  only  be  stated  with  that  degree  of 
particularity  that  carries  knowledge  of  the  offense  and 
bars  a  future  prosecution.  If  these  circumstances  are 
not  the  vital  elements  of  the  offense,  it  is  unnecessary  for 
the  pleader  to  descend  into  details  and  describe  them 
minutely.     State  v.  Smith,  7  Ind.  App.  166. 
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'  A  pale  imputes  the  transfer  of  the  title  and  possession 
of  property  for  a  money  consideration,  although  time 
may  be  given  for  the  payment.  Maesey  v.  State^  74  Ind. 
368;  Stevenson  v.  State,  65  Ind.  409. 

Stating  the  price  does  not  make  the  idea  of  a  sale  more 
complete  and  definite.  When  the  defendant  is  charged 
with  having  made  a  sale  he  is  bound  to  know  that  the 
transaction  was  upon  a  money  consideration  and  for  a 
price.  If  it  should  appear  on  the  trial  that  the  transac- 
tion was  a  barter  or  gift  this  would  constitute  a  fatal 
variance.  The  time  to  determine  the  nature  of  the  trans- 
action is  upon  the  evidence.  It  has  been  held  in  other 
States  that  an  indictment  which  charges  the  offense  in 
general  terms  or  characterizes  it  as  a  sale  without  nam- 
ing the  price,  is  sufficient.    State  v.  King,  37  Iowa,  462. 

In  Commonwealth  v.  O'Leary,  143  Mass.  95,  the  charg- 
ing part  of  the  indictment  was  as  follows:  ''That  the 
defendant,  on  June  1,  1884,  *  *  did  unlawfully  sell  in- 
toxicating liquors  to  one  Jane  O'Connell,  she  being  then 
and  there  a  minor  under  the  age  of  twenty-one  years." 

In  speaking  of  the  sufficiency  of  this  charge  the  court 
said:  *'But  it  never  has  been  held  that  the  price  at 
which  the  liquor  was  sold  •  •  •  must  be  alleged.  There 
is  clearly  some  limit  to  the  necessity  of  the  allegations 
for  the  purpose  of  identifying  the  offense.  It  has  been 
said  that  the  offense  ought  to  be  so  far  identified  that  the 
defendant  may  know  what  charge  he  is  to  meet  and  may 
be  able  afterwards  to  plead  a  former  conviction  or  ac- 
quittal. ♦  •  ♦  The  act  of  the  defendant  is  defined  with 
sufficient  certainty  by  charging  him  at  a  time  and  place 
named  with  selling  unlawfully  intoxicating  liquor  to  one 
Jane  O'Connell,  who  was  then  and  there  a  minor." 

In  view  of  these  authorities  and  of  the  statute  enacted 
since  our  Supreme  Court  rendered  the  decisions  com- 
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mencing  with  Divine  v.  StatCy  supra,  we  are  of  the  opin- 
ion that  the  indictment  is  sufficient  on  a  motion  to  quash. 

Judgment  reversed,  with  instructions  to  overrule  the 
motion  to  quash. 

Filed  May  14, 1895. 


No.  1,452. 

Neal  v.  Posey  County. 


Highway. — Along  Bank  of  Watercourse. —  Watercourse  Encroaching  On. — 
Belocation. — Statute  Construed,— The  statute,  sections  6780-6784,  R. 
S.  18M,  providing  for  the  relocation  of  a  highway  along  the  bank  of 
a  watercourse,  when  the  washing  away  or  falling  in  of  the  bank  has 
rendered  the  highway  unsafe,  awards  damages  to  the  land-owner 
or  occupant  only  in  two  instances,  viz. :  (1)  when  the  fence  shall 
be  removed,  and  (2)  when  the  road  shall  be  changed  to  the  rear  of 
a  building. 

Same. — Damages. — Case  not  Within  Statute, — Complaint  Insufficient. — 
Statute  Coiwtntcd.— Where  the  plaintiff's  claim  or  complaint  is  that 
owing  to  the  high  water  of  1892  and  1893  the  road  or  highway  en- 
tirely washed  away  and  caved  into  the  river,  **and  that  the  public 
and  supervisor  of  said  road  have  moved  in  upon  his  lands  and  taken 
a  strip  thirty  feet  wide  and  one  mile  long  for  a  public  highway,  in 
place  of  the  highway  so  washed  away  as  aforesaid,"  etc.,  the  plead- 
ing does  not  bring  the  case  within  the  remedy  provided  by  statute, 
sections  6780-6784,  R.  8.  1894. 

Samb. — Statute  Construed. — Compensation. — Bight  to  Take  Property. — 
There  is  nothing  in  such  statute  which  confers  power  on  the  super- 
visor to  take  property  for  road  purposes  which  did  not  exist  before 
the  law  was  passed,  except  in  the  two  instances  above  mentioned, 
and  then  full  compensation  is  provided. 

Baue.— Liability  of  County  for  Property  raArcn.— Before  the  county 
can  be  held  liable  for  land  so  appropriated,  it  must  be  shown  that 
the  county,  in  some  way,  appropriated  or  condemned  the  new  road 
under  and  by  virtue  of  some  statute,  or  at  least  the  proper  officials 
must  so  act  in  the  premises  as  to  make  the  county  responsible  for 
their  acts. 

Samb. — Statutory  Bemedy. — Construction. — If,  in  such  case,  a  remedy 
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has  not  been  given,  the  court  is  powerless  to  place  it  in  the  stat^ite 
by  construction. 
Same. — Constitutional  Law. — Just  Compensation, — Such  sections  of  the 
statute  (6780-6784,  R.  S.  1894)  are  not  unconstitutional  on  the 
ground  that  they  authorize  the  taking  of  property  without  jost  com- 
pensation. 

From  the  Posey  Circuit  Court. 

E,  M,  Spencer,  for  appellant. 

W.  P.  Edson  and  J,  W.  Henson,  for  appellee. 

Reinhard,  J. — ^The  appellant  filed  a  claim  before  the 
Board  of  Commissioners  of  Posey  county,  against  said 
county,  for  damages.  The  board  dismissed  the  claim, 
and  the  appellant  appealed  to  the  circuit  court.  Here 
the  appellee  filed  a  demurrer  to  the  complaint,  after  the 
same  had  been  amended.  The  court  sustained  the  de- 
murrer and  the  appellant  excepted. 

The  only  error  assigned  relates  to  the  ruling  of  the 
court  upon  the  demurrer  to  the  complaint. 

The  amended  complaint  is  as  follows: 
'To   the  Honorable  Board  of  Commissioner  %  of   Posey 

County y  Indiana: 

*'The  undersigned,  a  resident  citizen  of  Posey  county, 
and  State  of  Indiana,  would  respectfully  show  your  hon- 
ors that  he  is  the  owner  and  in  the  possession  of  the  follow- 
ing described  real  estate  (describing  it);  that  said  lands 
lie  along  and  abut  upon  the  Ohio  river,  along  the  bank 
of  which  and  upon  his  said  lands  the  public  highway 
known  as  the  Mount  Vernon  and  West  Franklin  public 
road,  is  now,  and  for  three  years  past  has  been  located; 
that  owing  to  the  high  water  of  the  years  1892  and  1893 
said  highway,  along  the  front,  as  aforesaid,  of  said  lands 
entirely  washed  away  and  caved  into  said  river,  and  the 
public  and  supervisor  of  said  road  have  moved  in  upon 
his  said  lands  and  taken  a  strip  thirty  feet  wide  and  one 
mile  long,  for  a  public  highway,  in  place  of  the  highway 
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SO,  as  aforesaid,  washed  away,  and  are  now  using  and 
enjoying  the  same  for  a  pubhc  highway;  that  said  strip 
so  taken  and  occupied,  as  aforesaid,  is  of  the  value  of  one 
hundred  and  fifty  dollars.  Wherefore,  the  undersigned 
prays  the  court  to  appoint  viewers  to  assess  his  damages 
for  taking  and  occupying  said  land,  and  for  all  other  and 
full  relief." 

The  appellant  bases  his  claim  upon  the  act  of  March 
6, 1865,  the  first  section  of  which  makes  it  the  duty  of  the 
township  superintendent,  when  a  public  highway  running 
along  the  bank  of  any  stream  or  watercourse  shall,  by 
the  falling  or  washing  away  of  the  bank  of  such  stream 
or  watercourse,  become  unsafe  or  inconvenient  for  use 
as  a  public  highway,  to  give  notice  to  the  owner  or  oc- 
cupant of  the  land  over  which  such  road  or  highway 
passes,  to  move  his  fence  back  from  the  bank  of  such 
stream  or  watercourse  far  enough  to  admit  of  the  open- 
ing and  construction  of  a  road  at  least  forty  feet  wide; 
and  if  the  owner  or  occupant  of  the  land  should  neglect 
to  remove  such  fence  as  required  by  such  notice,  it  is 
made  the  duty  of  such  superintendent  to  call  out  the 
hands  liable  to  be  worked  on  the  roads  in  his  district 
and  forthwith  remove  the  fence. 

The  second  section  of  said  act  provides  that  if  any 
dwelling  or  building  should  stand  so  near  to  such  stream 
or  watercourse  that  a  suflScient  space  is  not  left  for  such 
road,  then  such  superintendent  may  open  said  road  in 
the  rear  of  such  dwelling  house  or  other  building. 

In  the  third  section  it  is  enacted  that  when  such  fence 
shall  be  removed  or  road  changed  to  the  rear  of  build- 
ings, as  aforesaid,  *'then  the  owner  of  such  land  may  file 
with  the  board  of  commissioners  of  the  county  where  the 
same  is  situated,  a  claim  for  damages  for  removing  of 
said  fence  or  the  change  of  such  road,  and  for  the  use  of 
the  ground  over  which  said  road  shall  pass,  and,  upon 
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the  filing  of  such  claim,  it  shall  be  the  duty  of  such 
board  of  commissioners  to  appoint''  viewers  to  assess  the 
damages  of  the  claimant  ^'by  reason  of  the  appropriation 
of  bis  said  land  for  said  road  and  the  removal  of  said 
fence." 

The  fourth  section  relates  to  the  duties  of  the  viewers^ 
and  makes  it  the  duty  of  the  board  to  pay  the  damages 
assessed  by  the  viewers,  unless  the  board  should  deem 
the  assessment  too  high,  in  which  case  it  is  provided 
that  the  board  shall  appoint  reviewers  to  assess  the  dam- 
ages which  shall  be  paid  by  said  board. 

The  fifth  and  last  section  gives  any  aggrieved  claimant 
a  right  to  demand  a  review  and  a  new  assessment  of 
damages,  etc.  R.  S.  1894,  sections  6780-6784  (R.  S. 
1881,  sections  5052-5056). 

It  will  be  noted  that  the  statute  awards  damages  to 
the  owner  or  occupant  only  in  two  cases,  viz.: 

1.  When  the  fence  shall  be  removed. 

2.  When  the  road  shall  be  changed  to  the  rear  of 
buildings. 

It  is  only  when  one  or  the  other  of  these  two  acts  shall 
have  been  performed  that  the  statute  authorizes  the  filing 
of  any  claim  for  damages,  and  hence,  so  far  as  the  ex- 
press letter  of  the  law  goes,  at  least,  there  can  be  no 
claim  for  damages  unless  there  has  been  a  removal  of 
the  fence  or  road  to  the  rear  of  a  building  situate  on  the 
banks  of  a  stream  or  water-course. 

It  is  not  averred  in  the  complaint  that  any  fence  or 
fences  were  moved  back,  or  that  the  road  was  relocated 
in  the  rear  of  any  building  along  the  stream  mentioned. 
The  averment  is,  as  we  have  shown  by  the  copy  of  the 
complaint  set  forth,  that  owing  to  the  high  water  of  1892 
and  1893  the  road  or  highway  entirely  washed  away  and 
caved  into  the  river,  *  'and  that  the  public  and  supervisor  of 
said  road  have  moved  in  upon  his  (appellant's)  said  lands 
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and  taken  a  strip  thirty  feet  wide  and  one  mile  long  for 
a  public  highway,  in  place  of  the  highway  so  as  afore- 
said washed  away,"  etc. 

The  appellant's  counsel  insist  that  a  construction  of 
the  statute  which  precludes  him  from  recovering  under 
such  circumstances  as  those  disclosed  by  the  complaint 
is  altogether  too  narrow  and  unreasonable,  as  in  the 
event  the  law  were  thus  construed  the  public  could  take 
and  occupy  all  the  land  a  party  may  own  along  a  river 
front  for  a  public  highway  without  any  compensation 
whatever,  thus  violating  the  provisipn  of  the  Constitu- 
tion of  the  United  States  which  forbids  the  taking  of 
property  without  due  process  of  law,  and  the  provision 
in  the  Bill  of  Rights,  being  Art.  1,  section  66  of  the 
Constitution  of  Indiana,  which  ordains  that  "no  man's 
property  shall  be  taken  by  law  without  just  compen- 
sation; nor,  except  in  case  of  the  State,  without  such 
compensation  first  assessed  and  tendered." 

This  position  of  appellant  is  clearly  untenable.  It  is 
not  claimed  that  the  statute  referred  to  and  relied  upon 
as  giving  the  remedy  pursued  here  is  repugnant  to  the 
constitutional  provisions  alluded  to.  The  position  is 
that  if  the  statute  in  question  is  not  so  construed  as  to 
include  such  a  case  as  the  appellant's,  the  construction 
(not  the  statute)  would  be  in  violation  of  the  constitu- 
tional rights  of  the  appellant.  To  this  doctrine  we  can 
not  subscribe.  The  Legislature  either  has  or  has  not 
given  the  remedy  which  the  appellant  seeks  to  invoke. 
If  the  remedy  has  been  given,  that  is  the  end  of  the  con- 
troversy. If  it  has  not  been  given,  we  are  powerless  to 
place  it  in  the  statute  by  construction. 

Just  how  our  refusal  to  give  the  statute  the  construc- 
tion contended  for  would  invade  the  constitutional  rights 
of  the  appellant,  we  are  not  able  to  understand.  Of 
course,  if  the  statute,  or  our  construction  of  the  same. 
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would  in  some  way  diminish  or  impair  the  property 
rights  of  the  appellant,  or  take  away  some  right  or  privi- 
lege which,  before  its  passage,  he  possessed,  the  case 
would  be  different.  But  there  is  nothing  in  this  statute 
which  confers  authority  on  the  supervisor  or  superin- 
tendent to  take  the  appellant's  property  for  road  pur- 
poses, which  did  not  exist  before  the  law  was  passed,  ex- 
cept in  the  two  instances  mentioned,  and  then  full  com- 
pensation is  provided.  In  other  words,  where  a  right  is 
taken  away,  or  an  additional  burden  is  imposed,  a  cor- 
responding remedy  is  given;  and  where  nothing  is  taken 
away  nothing  is  given  in  return. 

So  far  as  the  present  case  is  concerned,  the  law,  as  we 
view  it,  leaves  the  appellant  in  precisely  the  same  situa- 
tion in  which  he  would  have  been  had  it  never  been 
passed.  The  act  complained  of  and  for  which  damages 
are  asked  was  not  authorized  by  this  statute,  and  neither 
was  any  remedy  given  by  it  for  snch  an  act.  The  stat- 
ute nowhere  authorizes  the  opening  and  construction  of 
a  new  road,  except  where  a  fence  is  so  situated  as  to  re- 
quire a  removal,  and  where  the  dwelling  or  other  build- 
ing is  so  near  the  bank  that  a  sufficient  space  is  not  left 
for  such  road.  In  either  of  these  cases  a  new  road  may 
be  opened  out,  for  which  the  owner  of  the  land  may 
claim  damages. 

It  is  not  averred  in  the  complaint  that  a  fence  was 
moved  back  or  a  road  relocated  back  of  any  building  on 
appellant's  land.  The  statute,  therefore,  does  not  cover 
the  appellant's  case. 

It  is  not  claimed  that  the  appellant's  right  to  recover 
on  the  facts  set  forth  in  his  complaint  emanates  from  any 
other  source  than  the  statute  in  question.  Hence,  when 
we  have  shown  that  he  can  not  recover  under  the  statute 
we  have  fully  met  his  contention.  But  we  do  not  think 
it  necessarily  follows  from  this  ruling,  as  appellant  con- 
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tends,  that  the  appellant's  property  is  taken  without  due 
process  of  law  or  without  any  remedy  for  such  taking. 
The  appellant  might  have  had  the  right  to  enjoin  the 
opening  or  relocation  of  the  road  without  a  proceeding 
under  section  6742  et  seq.,  R.  S.  1894  (R.  S.  1881,  sec- 
tion 5015  et  8€q.). 

Indeed,  there  is  nothing  in  the  complaint  which  shows 
that  he  was  not  already  compensated  when  the  road  de- 
scribed in  the  complaint  was  originally  laid  out.  R,  S. 
1894,  section  6752  (R.  S.  1881,  section  5025). 

We  can  not  say  that,  if  the  road  was  originally  opened 
under  the  general  statute  above  cited,  the  viewers  or 
reviewers  did  not  take  into  account,  in  the  assessment  of 
damages,  the  probability  of  the  continuous  and  imper- 
ceptible washing  away  of  said  roadway  as  originally  lo- 
cated, and  the  consequent  and  relative  extension  of  the 
roadbed  into  the  land  of  the  appellant.  If  the  original 
road  was  established  by  dedication  or  user  it  is  presumed 
that  a  sufficient  consideration  inured  to  the  appellant 
and  other  land-owners  over  which  the  road  passed  to 
compensate  for  the  encroachments  of  the  water.  At  all 
events,  until  the  Legislature  sees  proper  to  provide  a 
remedy  for  such  a  case  as  the  appellant  presents,  we  do 
not  feel  warranted  in  holding  that  a  county  is  liable  un- 
der such  circumstances. 

Moreover,  the  complaint  utterly  fails  to  show  a  reloca- 
tion of  the  road  under  the  statute.  The  mere  fact  that 
*'the  public  and  supervisor  of  said  road  have  moved  in 
upon  his  said  lands  and  taken  a  strip  thirty  feet  wide  and 
one  mile  long  for  a  public  highway/'  etc.,  does  not 
show  a  relocation  or  opening  of  the  road  as  relocated  un- 
der the  statute.  Certainly  it  must  be  shown  that  the 
county  in  some  way  appropriated  or  condemned  the  new 
road  before  the  owner  can  ask  any  pay  for  the  same. 
Otherwise  the  mere  trespass  of  the  public  on  a  portion  of 
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the  same,  in  connection  with  the  supervisor,  upon  the 
owner's  lands,  would  make  the  county  liable  in  damages. 
This  can  not  be  the  law.  The  roadway  must  be  opened 
out  under  and  by  virtue  of  some  statute,  or  at  least  the 
proper  officials  must  so  act  in  the  premises  as  to  make 
the  county  responsible  for  their  acts. 

We  think  the  demurrer  was  correctly  sustained. 

Judgment  affirmed. 

Filed  May  14, 1S95. 


No.  1,601. 

Stafford  et  al.  v.  The  State,  for  Use  of  Rhine, 
Commissioner,  etc. 

DRAiNAGB.-^^ctton  to  Collect  Drainage  Assessments. — Answer  of  failare 
to  complete  according  to  contract  is  insufficient.  The  remedy  for 
such  dereliction  of  duty  upon  the  part  of  the  commissioner  and 
contractor  is  by  proceeding  directly  against  them  in  the  circuit 
court. 

From  the  Blackford  Circuit  Court. 

Gregory  &  Silverburg  and  /.  N.  Templer,  for  appel- 
lants. 

TT.  H.  Carroll,  G.  D.  DeaniB.  G.  Shinn  and  E.  Pierce, 
for  appellee. 

Gavin,  J. — Action  by  the  commissioner  to  collect 
drainage  assessments. 

An  answer  was  properly  held  bad  on  demurrer,  where- 
in it  was  averred  that,  by  the  terms  of  the  contract,  noth- 
ing was  to  be  paid  to  the  contractor  until  the  ditch  was 
completed  according  to  the  plans  and  specifications;  that 
a  large  portion  of  the  work  had  been  done  with  the  com* 
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missioner's  consent,  in  a  manner  widely  divergent  from 
the  plans  and  specifications,  and  that  the  contractor  did 
not  intend  to,  and  would  not,  complete  the  same  in  ac- 
cordance with  the  terms  of  his  contract. 

The  remedy  for  such  derelictions  of  duty  upon  the  part 
of  the  commissioner  and  contractor  is  to  be  obtained  by 
proceeding  directly  against  them  in  the  circuit  court. 
Indianapolis f  etc,^  Oravel  Road  Co,  v.  State,  ex  reL,  105 
Ind.  37;  Racer  v.  State,  for  Use,  131  Ind.  393;  Racer  v. 
Wingate,  138  Ind.  114;  Wilson  v.  State,  ez  rel.,  9  Ind. 
App.  696. 

Judgment  affirmed. 

Filed  May  14,  1895. 
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IN  THE 

APPELLATE  COURT 

OF  THE 

STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  MAY  TERM,  1895,  IN  THE  SEVENTY- 
NINTH  YEAR  OF  THE  STATE. 


No.  1,114. 

MoLK  V,  The  Daviess  County  Agricultural,  etc.,  As- 
sociation. 

County  Fair. — Baces, — Postponement, — Discretion  of  Fair  Officers.^ 
Presumption. — A  reasonable  discretion  must  be  allowed  those  in 
charge  of  a  county  fair  to  determine  when  races  shall  terminate  for 
a  given  day,  and  it  will  be  presumed  that  the  judges  of  the  races 
acted  fairly  and  within  the  exercise  of  a  sound  discretion  when 
they  declare  a  race  postponed  till  the  following  day. 

From  the  Daviess  Circuit  Court. 

E.  G.  Vance  and  F.  L.  VancCf  for  appellant. 

/.  H.  O'Neall  and  M,  (?.  O'Neall,  for  appellee. 

Reinhard,  C.  J. — ^This  action  was  brought  by  the  ap- 
pellant to  recover  of  the  appellee  a  premium  of  $75  on  ac- 
count of  being  the  successful  competitor  in  a  certain 
horse  race  had  in  connection  with  the  appellee's  county 
fair  in  September,  1892.     The  overruling  of  the  motion 

(542) 
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for  a  new  trial  is  the  sole  error  relied  upon.  It  is  insisted 
that  the  finding  is  not  supported  by  the  evidence. 

The  defense  to  the  action  was  that  when  the  race  was 
called  it  was  late  in  the  evenings  and  the  judges  decided 
to  postpone  it  till  next  morning,  and  so  announced;  that 
the  by-standers  demanded  that  the  race  proceed;  that  the 
riders,  probably  in  the  mistaken  belief  that  the  signal 
had  been  given,  started  the  horses  and  ran  the  race  after 
it  had  been  declared  '  'off. ' '  There  was  evidence  to  sustain 
the  theory  of  the  defense.  A  reasonable  discretion  must 
be  allowed  those  in  charge  of  the  fair  to  determine  when  the 
races  shall  terminate  for  a  given  day.  The  presumption 
is  that  the  judges  of  the  races  acted  fairly  and  were  with- 
in the  exercise  of  a  sound  discretion  when  they  declared 
the  race  postponed  till  the  following  day.  There  is  noth- 
ing to  show  that  they  violated  their  rules  or  acted  in  bad 
faith.  There  is  evidence  tending  to  prove  that  the  race 
was  run  in  obedience  to  the  clamor  of  the  by-standers, 
and  after  it  had  been  postponed  by  the  judges;  that  it 
was  postponed  till  next  morning,  when  it  came  off;  that 
the  appellant  knew  of  the  postponement  and  protested 
against  it;  that  on  the  next  morning  he  declined  to  enter 
the  race,  and  that  the  premium  money  was  paid  to  the 
winner.  If  the  court  believed  this  evidence  it  did  not 
err  in  its  conclusion. 

Judgment  affirmed. 

Filed  May  28, 1895. 
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No.  1,255. 

Thb  Baltimore  and  Ohio  and    Chicago    Railroad 
Company  et  al.  v.  Leathers. 

Bill  of  Ezcbftions. — Not  Signed  by  Judge. — A  bill  of  exceptions  not 
signed  by  the  presiding  judge  is  not  properly  a  part  of  the  record. 

Nbqligbncb. — Law  and  Fact. — Master  and  Servant, — ^There  are  cases 
in  which  the  court  may  rule  as  a  matter  of  law  that  certain  appli- 
ances and  the  manner  of  their  construction  are  reasonably  safe  or 
nnsafe,  and  that  the  master  is  or  is  not  negligent  in  providing 
them ;  and  between  these  two  extremes  there  is  a  large  number  of 
instances  in  which  negligence  or  want  of  negligence  of  the  maater 
in  providing  given  appliances  is  a  question  for  the  jury. 

Samb. — Law  and  Fact. — Master  and  Servant. — Bailroad.— Whether  or 
not  a  railroad  company  was  guilty  of  negligence  in  providing  a  car 
with  the  brake  staff  and  wheel  projecting  near  the  center  of  the 
running  board,  whereby  a  brakeman  was  injured,  is  a  question  for 
the  jury. 

Mastsb  and  QnKV AST. ^Assumed  Bisk.— Law  and  Fact. —  Obvious 
Danger. — As  a  general  rule,  when  the  danger  to  a  servant  in  the 
prosecution  of  his  employment  is  open  and  obvious,  he  assumes 
the  risk.  He  is  bound  to  make  use  of  his  senses,  and  if  he 
proceed  to  work  when  he  knew  or  could  have  known  of  the  danger 
by  using  his  senses,  he  will  be  deemed  to  have  accepted  the  risk. 
But  there  is  a  class  of  cases  where  the  danger  is  obvious,  in  which 
the  assumption  of  the  risk  can  not  be  ruled  as  a  matter  of  law,  but 
is  a  question  for  the  jury,  viz. :  Where  the  servant  is  surrounded  by 
extraordinary  circumstances  not  of  his  own  making,  or  where  his 
attention  was  diverted  from  the  danger  by  great  or  more  important 
duties  to  his  master. 

8amb. — Assumed  Bisk. — Law  and  Fact. — Bailroad. — Brakeman. — Per- 
sonal Injury. — Where  a  car  was  so  constructed  that  the  brake  staff 
and  wheel  projected  near  the  center  of  the  running  board,  of  which 
fact  the  brakeman  was  ignorant,  and  in  response  to  an  urgent  call 
to  loosen  brakes,  and  hurriedly  attempting  to  find  the  brake  or 
brakes  that  were  holding  the  train,  and  in  so  doing  his  attention 
was  diverted  from  a  danger  (the  brake  staff  and  wheel  so  con- 
structed) which  might  otherwise  have  been  apparent,  and  is  in- 
jured by  tripping  upon  the  same,  the  qudstion  of  assumed  risk  is  a 
question  for  the  jury. 

Samb. — Assumed  Bisk. — Exigencies  of  Case.— In  such  case,  it  was 
proper  for  the  jury  to  take  into  consideration  all  the  exigencies  of 
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the  occasion,  and  the  things  that  operated  most  strongly  on  the 
servant's  mind,  in  determining  whether  or  not  he  assumed  the 
risk. 
yEKDiCT.—St^fidency  of  Evidence. — ^That  the  evidence  is  sufficient  to 
sustain  the  verdict,  see  opinion. 
Dissenting  Opinion  by  Ross,  J. 

From  the  DeKalb  Circuit  Court. 
J.  H.  Collins,  for  appellants. 
TT.  L.  Penfield,  for  appellee. 

LoTZ,  J. — ^The  appellee  was  in  the  employ  of  the  ap- 
pellants as  a  brakeman,  and  was  injured  by  falling  from 
the  top  of  a  car.  He  brought  this  suit  to  recover  dam- 
ages for  the  injury  sustained. 

In  his  complaint  he  averred  that  near  the  center  of 
the  train  of  freight  cars  on  which  he  was  engaged  as  a 
brakeman  one  of  the  defendant's  cars  had  been  by  them 
negligently  constructed  and  negligently  provided  with 
an  unsafe  and  narrow  running  board,  and  that  the  brake 
wheel  attached  to  said  car  was  negligently  constructed 
and  maintained,  so  that  the  brake  wheel  projected  over 
the  running  board  and  made  the  passageway  along  said 
board  narrow,  unsafe  and  dangerous  for  the  use  of  the 
plaintiff  as  such  brakeman;  that  while  the  plaintiff  was 
passing  along  the  top  of  the  cars  to  loosen  the  brakes,  as 
he  was  required  to  do  in  the  line  of  his  duty,  became  to 
the  end  of  the  car,  where  the  running  board,  brake  and 
brake-wheel  had  been  negligently  provided  and  con- 
structed, and  while  attempting  to  pass  upon  said 
<5ar,  and  along  said  running  board,  and  while  in 
the  exercise  of  due  and  reasonable  care  on  his  part 
lie  fell  from  said  running  board  and  car;  that  his 
loss  of  foothold  and  fall  was  caused  solely  by  and 
through  the  negligence  of  the  defendants  in  failing 
to  provide  reasonably  safe  and  suitable  appliances  and 
Vol.  12—35 
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safe  and  suitable  place  for  the  plaintiff  to  perform  his 
duties  as  such  brakeman;  that  the  plaintiff  at  no  time 
had  any  notice  of  any  defects  nor  of  the  narrow  and  de- 
fective running  board,  nor  of  the  manner  in  which  the 
running  board,  brake  and  brake  wheel  were  constructed 
and  adjusted;  that  the  defendant,  at  all  times,  had  no- 
tice of  such  defects. 

There  are  other  acts  of  negligence  charged  in  the  com- 
plaint, but  as  there  was  no  evidence  to  support  them  it 
is  unnecessary  to  set  them  out.  If  there  be  several  acts 
of  negligence  charged,  the  proof  of  any  one  of  them  will 
support  a  recovery. 

Counsel  for  appellants  concede  that  the  complaint  is 
sufficient  to  withstand  the  demurrer.  This  disposes  of 
the  first  assignment  of  error. 

The  overruling  of  appellants'  motion  to  make  the  com- 
plaint more  specific  and  of  the  motion  to  strike  out  parts 
of  the  complaint  are  each  assigned  as  error.  Neither  of 
these  motions  is  properly  brought  into  the  record  by  the 
bill  of  exceptions.  The  bill  of  exceptions  embodying 
them  is  not  signed  by  the  presiding  judge.  Had  these 
motions  been  properly  in  the  record  there  was  no  avail- 
able or  reversible  error  in  overruling  them. 

The  overruling  of  the  motion  for  a  new  trial  is  also  as- 
signed as  error.  It  is  contended  that  the  verdict  is  not 
supported  by  the  evidence. 

There  was  evidence  which  tended  to  prove,  substan- 
tially, this  state  of  facts,  that  the  appellants  were  operat- 
ing a  railroad  and  that  the  appellee  was  in  their  employ 
as  a  freight  brakeman;  that  on  or  about  the  21st  day  of 
January,  1892,  a  freight  train  composed  of  a  locomotive 
engine,  tender,  caboose  and  a  number  of  freight  cars, 
was  standing  on  a  railroad  track  in  the  yards  owned  by 
appellants  at  Chicago  Junction,  Ohio,  ready  to  start  on 
a  west  bound  run  to  the  town  of  Garrett,  Indiana;  that 
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in  order  to  keep  the  train  stationery  and  prevent  it  from 
moving  out  of  the  yard  on  said  track,  it  was  necessary  to 
set  and  keep  set  the  brakes  on  the  train,  and  that  the  brakes 
on  the  train  had  been  set  for  that  purpose;  that  it  was 
necessary  to  unset  the  brakes,  so  that  the  train  might  pro- 
ceed upon  its  west  bound  run;  that  the  manner  in  which 
the  brakes  were  set  and  unset  was  by  means  of  brake  staffs 
extending  above  the  top  of  the  cars  with  a  wheel  on  the 
top  end  and  a  ratchet  wheel  at  either  the  lower  end  or 
near  the  top  of  the  car;  that  in  order  to  set  or  unset  the 
brakes  it  was  necessary  for  the  brakeman  to  pass  along 
the  top  of  the  cars,  passing  from  one  to  the  other;  that 
near  the  center  of  the  train  was  a  freight  car,  so  con- 
structed that  the  running  board  on  the  top  thereof  was 
narrow  and  the  brake-staff  and  wheel  projected  above 
the  top  of  the  car  and  near  the  center  of  the  running 
board;  that  the  appellee  was  employed  as  a  brakeman  on 
said  train;  that  between  the  hours  of  2  and  4  o'clock  in 
the  afternoon  of  said  day  the  engineer  made  an  effort  to 
move  the  train  on  its  course,  but  that  owing  to  the  fact 
that  one  or  more  of  the  brakes  had  not  been  unset  the 
engineer  gave  a  signal  to  the  brakeman  to  find  and  un- 
set the  brake  or  brakes  that  prevented  the  train  from  be- 
ing moved;  that  the  appellee,  who  was  in  the  caboose  at 
the  time  the  signal  was  given,  ascended  to  the  top  of  the 
cars  and  pr6ceeded  hurriedly  along  the  running  boards 
on  the  top  thereof  to  find  and  unset  the  brakes  which 
held  the  train;  that  in  so  doing  his  attention  was  di- 
rected to  the  ratchet  wheels  on  the  brake-staffs,  that  he 
might  ascertain  which  one  or  ones  were  set;  that  in  so 
doing  he  reached  the  car  near  the  center  of  the  train, 
with  the  narrow  running  board  and  with  the  brake-stafif 
and  wheel  projecting  above  the  car  near  the  center  of  the 
board,  and  while  passing  thus  hurriedly  along  he  did 
not  notice  the  position  of  the  brake-staff  and  wheel  on 
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said  car,  and  while  in  the  act  of  jumping  from  the  run- 
ning board  of  another  car  to  this  one  his  foot  struck  the 
brake  wheel  and  he  was  thrown  off  his  balance,  and 
when  he  alighted  on  the  narrow  running  board,  slipped 
and  fell  to  the  ground  and  sustained  injuries;  that  the 
appellee  had  no  previous  knowledge  of  the  brake  wheel 
or  staff.  The  construction  of  the  car,  as  to  the  width  of 
the  running  board  and  the  position  of  the  brake  wheel 
and  staff,  were  open  and  apparent  and  could  have  been 
seen  by  any  person  whose  attention  was  not  directed 
elsewhere. 

It  is  the  duty  of  the  master  to  provide  his  servants 
with  reasonably  safe  places  in  which  to  work,  and  suit- 
able and  reasonably  safe  appliance  with  which  to  work. 
No  point  is  made  by  the  appellants  that  the  evidence 
fails  to  show  negligence  on  their  part  in  failing  to  pro- 
vide a  safe  place  or  appliances,  but  we  may  say  in  pass- 
ing that  the  master  is  not  bound  to  furnish  the  best  and 
most  approved  machinery  and  appliances.  Nor  can  the 
courts  as  a  general  rule  determine  what  particular  form 
or  kind  of  machinery  and  appliances,  or  the  manner  of 
their  construction,  which  the  master  must  provide  for 
his  servants.  There  may  be  cases  in  which  the  court 
may  rule  as  a  matter  of  law  that  certain  appliances  and 
the  manner  of  their  construction  are  reasonably  safe  or 
unsafe,  and  that  the  master  is  or  is  not  negligent  in 
providing  them.  But  between  these  two  extremes  there 
is  a  large  number  of  instances  in  which  the  negligence 
or  want  of  negligence  of  the  master  in  providing  given 
appliances  is  a  question  for  the  jury.  So  in  this  case  at 
the  least  it  was  a  question  for  the  jury  to  say  whether  or 
not  the  appellants  were  or  were  not  guilty  of  negligence 
in  providing  the  car  with  the  brake  staff  and  wheel  pro- 
jecting near  the  center  of  the  running  board. 

It    is    next    contended    that   the    appellee   assumed 
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the  risk,  and  for  that  reason  he  can  not  recover.  The 
assumption  of  the  risk,  or  contributory  negligence  as  it 
is  sometimes  improperly  called,  like  the  question  of  neg- 
ligence may  in  some  instances  be  ruled  as  a  matter  of 
law,  and  it  may  sometimes  be  a  question  for  the  jury. 
The  general  rule  is,  that  when  the  machinery  and  ap- 
pliances are  so  placed  and  constructed  that  the  danger 
is  open  and  obvious  the  servant  assumes  the  risk.  He 
is  bound  to  make  use  of  his  senses,  and  if  he  proceed  to 
work  when  he  knew  or  could  have  known  of  the  danger  by 
using  his  senses,  he  will  be  deemed  to  have  accepted  the 
risk.  But  there  is  a  class  of  cases  where  the  danger  is 
obvious  in  which  the  assumption  of  the  risk  can  not  be 
ruled  as  a  matter  of  law,  but  is  a  question  for  the  jury. 
If  a  servant  be  surrounded  by  extraordinary  circum- 
stances not  of  his  own  making,  or  if  his  attention  be 
diverted  from  the  danger  by  great  or  more  important 
duties  to  his  master,  it  is  a  question  for  the  jury  to  say 
whether  or  not  he  assumed  the  risk.  In  the  case  at  bar 
it  was  the  duty  of  the  appellee  to  assist  in  moving  the 
train.  It  may  have  been  necessary  to  move  it  quickly 
in  order  to  get  it  out  on  scheduled  time,  and  thus  pre- 
vent pecuniary  loss,  to  prevent  delay  and  confusion  in 
the  operation  of  other  trains,  and  the  business  of  the 
company.  It  may  have  been  necessary  to  get  the  train 
out  of  the  way  to  prevent  collision,  loss  of  property  and 
life.  When  an  urgent  call  is  made  by  the  conductor, 
the  brakeman  can  not  always  know  the  cause  for  it. 
Here  there  was  an  urgent  call  to  loosen  the  brakes. 
The  appellee  in  the  discharge  of  his  duty  hurriedly  at- 
tempted to  find  the  brake  or  brakes  that  were  holding  the 
train,  and  in  so  doing  his  attention  was  diverted  from  a 
danger  which  otherwise  would  have  been  apparent. 
Had  he  discovered  the  position  of  the  brake  wheel,  and 
the  manner  in  which  the  running  board  was  constructed. 
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and  refused  to  encounter  the  risks,  thus  abandoning  his 
post  of  duty,  such  abandonment  would  necessarily  have 
resulted  in  delaying  the  operation  of  the  train,  con- 
fusion in  conducting  the  business  of  the  company  and  in 
a  possible  loss  of  life  and  property.  The  servant's  fidelity 
to  duty,  and  his  devotion  to  his  master's  interest  ought 
not  be  turned  to  his  disadvantage,  and  used  to  shield  or 
screen  the  master  from  liability  unless  the  danger  was 
so  imminent  as  to  subject  him  to  the  charge  of  reckless- 
ness in  remaining  at  his  post.  It  was  proper  for  the 
jury  to  take  into  consideration  all  the  exigencies  of  the 
occasion,  and  the  things  that  operated  most  strongly  on 
the  appellee's  mind  in  determining  whether  or  not  he  as- 
sumed the  risk.  It  was  here  a  question  for  the  jury, 
and  not  one  of  law  for  the  court. 

In  Kane  v.  Northern  Cent.  R.  W.  Co.,  128  U.  S.  91, 
9  Sup.  Court  Rep.  16,  the  facts  wore  that  the  plaintiff, 
a  brakeman  on  defendant's  freight  train,  while  making 
a  trip  on  a  cold,  stormy  night,  discovered  that  a  step 
was  missing  from  one  of  the  cars  between  his  place  of 
duty  and  the  caboose,  and  at  once  notified  the  conductor, 
who  promised  to  drop  the  car  at  a  certain  point  if  he 
found  it  did  not  contain  perishable  freight.  Before  reach- 
ing that  point  the  train  stopped  at  a  station,  and  the 
plaintiff  went  back  to  the  caboose  as  was  his  custom  to 
warm  himself  and  eat  his  breakfast.  The  train  suddenly 
started,  and  the  plaintiff  hastily  ran  over  the  top  of  the 
cars  to  resume  his  part  as  was  his  duty.  When  he 
reached  the  defective  car  he  forgot  about  the  missing 
step,  and  in  attempting  to  let  himself  down  fell,  and 
was  injured.  The  court  held  on  this  state  of  facts  that 
the  question  of  contributory  negligence  or  the  assump- 
tion of  the  risk  was  one  for  the  jury,  and  not  a  question 
of  law  for  the  court. 

In  the  course  of  the  opinion  the  court,   by  Justice 
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Hablan,  said:  ''It  can  not  be  said  that  the  plaintiff 
was  guilty  of  contributory  negligence  in  staying  upon 
the  train,  in  the  capacity  of  brakeman,  after  observing 
that  a  step  was  missing  from  one  of  the  cars  over  which 
he  might  pass  while  discharging  his  duties. 

*  'An  employe  upon  a  railroad  train,  likely  to  meet  other 
trains,  owes  it  to  the  public,  as  well  as  to  his  employer, 
not  to  abandon  his  post  unnecessarily.  Besides  the 
danger  arising  from  the  defective  car  was  not  so  im- 
minent as  to  subject  him  to  the  charge  of  recklessness 
in  remaining  at  his  post.  ♦  *  ♦  But  it  is  said  that 
the  efficient,  proximate  cause  of  the  injury  to  the  plaintiff 
was  his  use  of  the  defective  appliances  at  the  end  of  the 
car  from  which  he  fell,  when  he  knew,  and,  at  the  moment 
of  letting  himself  down  from  that  car,  should  not  have 
forgotten,  as  he  said  he  did,  that  one  of  its  steps  was 
missing. 

"It  is  undoubtedly  the  law  that  an  employe  is  guilty  of 
contributory  negligence,  which  will  defeat  his  right  to 
recover  for  injuries  sustained  in  the  course  of  his  em- 
ployment, where  such  injuries  substantially  resulted  from 
dangers  so  obvious  and  threatening  that  a  reasonably 
prudent  man,  under  similar  circumstances,  would  have 
avoided  them  if  in  his  power  to  do  so.  *  *  *  But 
in  determining  whether  an  employe  has  recklessly  ex- 
posed himself  to  peril,  or  failed  to  exercise  the  care  for 
his  personal  safety  that  might  reasonably  be  expected, 
regard  must  always  be  had  to  the  exigencies  of  his  po- 
sition, indeed,  to  all  the  circumstances  of  the  particular 
occasion. 

"In  the  case  before  us,  the  jury  may,  not  unreasonably, 
have  inferred  from  the  evidence,  that  while  the  plaintiff 
was  passing  along  the  tops  of  the  cars  for  the  purpose  of 
reaching  his  post,  he  was  so  blinded  or  confused  by  the 
darkness,  snow,  and  rain,  or  so  affected  by  the  severe 
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cold,  that  he  failed  to  observe,  in  time  to  protect  him- 
self, that  the  car  from  which  he  attempted  to  let  himself 
down  was  the  identical  one  which,  during  the  previous 
part  of  the  night,  he  had  discovered  to  be  without  its  full 
complement  of  steps.  While  a  proper  regard  for  his 
own  personal  safety,  and  his  duty  to  his  employer,  re- 
quired that  he  should  bear  in  mind,  while  passing  over 
the  cars  to  his  station,  that  one  of  them  was  defective  in 
its  appointments,  it  was  also  his  duty  to  reach  his  post 
at  the  earliest  practicable  moment,  for  not  only  might 
the  safety  of  the  moving  train  have  depended  upon  the 
brakemen  being  at  their  posts,  but  the  engineer  was  en- 
titled to  know,  as  the  train  moved  off,  by  signals  from 
the  brakesman,  if  necessary,  that  none  of  the  cars  con- 
stituting the  train  had  become  detached." 

So,  in  the  case  at  bar,  it  was  the  duty  of  the  jury  to 
take  into  consideration  all  the  exigencies  of  the  occasion, 
the  hurry  under  which  the  appellee  acted  and  the  fact 
that  his  attention  was  diverted  to  the  ratchet  wheels  in 
determining  whether  or  not  he  assumed  the  risk.  There 
was  evidence  which  tended  to  show  that  the  appellee  was 
not  guilty  of  contributory  negligence,  or  that  he  did  not 
assume  the  risk.  Pennsylvania  Go.  v.  Sears,  136  Ind. 
460. 

It  is  further  insisted  that  the  evidence  shows  that  the 
car  from  which  the  appellee  fell  was  a  passenger  car  and 
that  the  appellants  owed  appellee  no  duty  of  inspection 
as  to  the  manner  of  its  construction.  But  there  was 
some  evidence  which  tended  to  show  that  the  car  from 
which  appellee  fell  was  a  car  owned  by  appellants.  It  is 
lastly  contended  that  there  was  no  evidence  whatever  to 
show  that  one  of  the  appellants,  the  Baltimore  and  Ohio 
and  Chicago  Railroad  Company,  had  anything  to  do  with 
operating  the  train  or  the  railroad.  But  there  was  some 
evidence  which  tended  to  show  that  it  operated  the  train 
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and  road  jointly  with  the  other  appellant  and  the  jury  in 
answer  to  interrogatories  so  found. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Gavin,  J.,  concurs  in  the  result. 

Filed  May  28, 1895. 

Dissenting  Opinion. 

Ross,  J. — It  appears  to  me  that  my  associates  miscon- 
ceive the  material  question  presented  in  this  case.  The 
appellants  contend  that  the  facts,  about  which  there  is 
little,  if  any,  controversy,  fail  to  show  actionable  negli- 
gence on  the  part  of  the  appellants.  To  solve  this  ques- 
tion requires  us  to  determine  whether  or  not  the  appel- 
lants violated  any  duty  owing  from  them  to  the  appellee, 
and  this  involves  two  propositions,  namely:  First.  Is 
the  master  under  any  legal  obligation  to  supply  his  serv- 
ant with  any  particular  kind,  make  or  design  of  machin- 
ery, implements  or  appliances  with  which  to  work  in 
carrying  on  the  business  of  the  master;  and,  second, 
What  risks,  if  any,  does  the  servant  assume  by  virtue  of 
his  contract  of  employment? 

Under  the  first  proposition  this  question  arises:  Can 
a  servant  recover  for  an  injury  which  results  from  the 
usual  and  ordinary  use  of  machinery  furnished  him  by 
the  master,  because  it  was  of  a  particular  kind,  and  not 
of  another  and  different  kind,  more  improved  and  less 
dangerous  to  operate?  In  other  words,  is  the  master 
bound  to  furnish  the  servant  with  any  particular  make 
or  kind  of  machinery,  or  is  his  duty  performed  when 
that  furnished  is  properly  made  and  free  from  defects? 

In  this  case  the  evidence  discloses  that  the  appellee 
was  employed  as  a  freight  brakeman  by  the  appellant, 
the  Baltimore  and  Ohio  Railroad  Company;  that  on  the 
21st  day  of  January,  1892,  at  some  time  between  4  and  5 
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o'clock  in  the  afternoon  one  of  the  company's  freight 
trains,  upon  which  appellee  was  performing  his  duties 
as  brakeman,  was  preparing  to  leave  Chicago  Junction, 
Ohio,  for  Garrett,  Indiana;  that  when  the  engineer  at- 
tempted to  start  the  train  it  refused  to  move  on  account 
of  a  brake  which  was  set  on  some  car  in  the  train.  On 
a  signal  given  by  the  engineer  by  whistling  the  appellee 
started  over  the  train  from  the  rear  end  thereof  to  find 
the  set  brake  and  release  it,  this  being  one  of  his  duties 
under  his  contract  of  employment;  that  he  walked  along 
the  running  boards  of  the  cars  looking  at  the  ratchet 
wheels  of  the  brakes  on  each  car  and  when  near  the  mid- 
dle of  the  train,  as  he  jumped  from  the  end  of  one  car 
onto  the  nezt  one,  his  foot  touched  the  brake  wheel  and 
threw  him  off  his  balance,  and  when  he  alighted  on  the 
running  board  he  slipped  and  fell  and  rolled  off  the  side 
of  the  car,  injuring  him. 

It  appears,  also,  from  the  evidence,  that  some  of  the 
oars  which  made  up  the  train  were  constructed  with  the 
brake  wheel  and  attachments  on  the  end  of  the  car,  so 
that  the  brakeman,  in  setting  them  or  letting  them  oS 
when  set,  had  to  descend  between  the  cars;  and  other 
cars  in  the  train  were  constructed  with  the  brjike  staff 
extending  above  the  top  of  the  car,  and  upon  the  top  of 
the  brake  staff  was  the  brake  wheel  which  was  used  by 
the  brakeman  in  setting  the  brakes.  The  ratchet  and 
ratchet  wheel  being  some  inches  below  the  brake  wheel. 
The  brake,  the  brake  wheel  of  which  appellee's  foot 
touched  and  threw  him  off  his  balance,  was  of  this  latter 
kind,  with  the  rod  or  brake  staff  extending  above  the  top 
of  the  car  and  a  little  to  one  side  of  the  running-board, 
while  the  brake  wheel  thereof  extended  part  way  over  the 
running-board,  which  was  narrow. 

The  appeflee  testified  that  he  did  not  observe,  before 
he  jumped,  that  the  running-board  was  narrow,  or  that 
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the  brake  wheel  projected  over  the  running-board,  for 
his  attention  was  directed  toward  the  ratchet  wheel  to  see 
if  the  brakes  were  set.  It  is  conceded  that  the  position 
of  the  brake  wheel  and  the  narrowness  of  the  running- 
board  could  have  been  seen  by  appellee  if  he  had  looked, 
because  their  position  and  condition  were  open  andobvi* 
ous.  Theonly  excuse  for  his  not  looking  being  that  his  at- 
tention was  directed  to  the  ratchet  wheel  to  see  if  the 
brake  was  set,  to  release  which,  if  set,  was  the  only  duty 
he  was  performing  at  that  time.  It  does  not  appear, 
from  the  record,  that  the  brake  or  any  of  its  parts  were 
out  of  repair,  but  it  is  conceded  that  the  car  and  all  of 
its  attachments  were  in  good  condition  and  repair,  the 
only  contention  on  appellee's  part  being  that  the  railroad 
oompany  was  negligent  in  using  a  car  with  a  brake  and 
brake  wheel  located  as  this  one  was. 

It  is  a  well  settled  proposition  that  the  master  owes  it 
as  a  duty  to  those  servants  who  are  employed  to  work 
about  and  with  machinery,  where  it  is  no  part  of  their 
employment  to  construct  the  machinery  itself  or  to  keep 
it  in  repair,  to  use  reasonable  care  not  only  to  see  that 
the  machinery  is  free  from  defects,  but  that  it  is  kept  in 
reasonably  good  condition  and  repair.  What  then  is 
meant  by  the  expression  as  made  by  the  court,  "reason- 
ably safe  machinery?''  Does  it  imply  that  the  master 
shall  furnish  only  such  kind  of  machinery  of  the  class 
suitable  for  doing  the  work  required  as  shall  be  deter- 
mined to  be  the  best  and  safest,  or  does  it  simply  require 
that  while  he  may  furnish  any  particular  kind  of  ma- 
chinery adapted  to  that  purpose,  he  must  use  reasonable 
care  to  see  that  the  machinery  furnished  is  free  from 
flaws  and  defects,  which  would  increase  the  risks  attend- 
ant upon  the  use  from  what  would  naturally  flow  from 
its  use  if  in  good  condition  and  free  from  defects? 

I  believe  I  may  assert,  without  fear  of  contradiction, 
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that  the  law  imposes  no  duty  on  the  master  to  provide 
any  particular  kind  of  machinery;  that  the  only  obliga- 
tion resting  upon  him  is  that  he  shall  use  reasonable 
care  to  see  that  the  machinery  furnished  is  free  from  de- 
fects which  enhance  the  dangers  from  its  use  and  opera- 
tion. For  he  may  conduct  his  business  in  his  own  way, 
although  another  method  might  be  better  or  less  hazard- 
ous. So  may  he  use  a  particular  kind  of  machinery  in 
preference  and  to  the  exclusion  of  all  others,  although 
some  other  might  be  better,  do  better  work  and  be  less 
dangerous  to  operate. 

Text  writers,  as  well  as  the  courts,  have  stated  the 
rule  to  be  that,  if  the  machinery  or  appliances  are  not 
imperfectly  or  defectively  constructed, the  master's  duty 
is  performed,  notwithstanding  better  and  safer  machin- 
ery and  appliances  might  have  been  had. 

In  Wonder  v.  Baltimore,  etc.,  R.  R.  Co,,  32  Md.  411, 
it  is  said:  '*It  is  now  settled  that  there  is  no  contract 
obligation  imposed  upon  the  master,  from  the  mere  re- 
lation that  he  bears  to  the  servant,  to  provide  machinery 
of  any  particular  character  or  description,  to  be  operated 
by  the  latter,"  and,  as  said  by  Cooley,  J.,  in  the  case 
of  Michigan  Central  R.  R.  Co.  v.  Smithson,  45  Mich.  212: 
*'No  railroad  company,  and  no  manufacturing  or  business 
establishment  of  any  kind,  is  bound  at  its  peril  to  make 
use  only  of  the  best  implements,  the  best  machinery  and 
the  safest  methods.  The  State  does  not  require  it,  and 
could  not  require  it,  without  keeping  such  minute  and  con- 
stant supervision  of  private  affairs  and  interfering  with 
such  frequency  as  under  all  circumstances  would  be  irri- 
tating and  damaging,  and  in  many  cases  would  become 
intolerable.  In  the  main  the  State  must  leave  every  man 
to  manage  his  own  business  in  his  own  way.  If  his  way 
is  not  the  best,  but  nevertheless  others,  with  a  full  knowl- 
edge of  what  his  way  is,  see  fit  to  cooperate  with  him  in 
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it,  the  State  can  not  interfere  to  prevent,  nor  punish  him 
in  damages  when  the  risks  his  servants  voluntarily  as- 
sume are  followed  by  injuries." 

''Every  corporation  has  the  right  to  carry  on  a  busi- 
ness which  is  dangerous,  either  in  itself  or  in  the  man- 
ner of  conducting  it,  if  it  is  not  unlawful,  and  interferes 
with  no  rights  of  others;  and  is  not  liable  to  one  of  its 
servants,  who  is  capable  of  contracting  for  himself,  and 
knows  the  danger  attending  the  business  in  the  manner 
in  which  it  is  conducted,  for  an  injury  resulting  there; 
from."     Ladd  v.  New  Bedford  R,  R.  Co,,  119  Mass.  412*. 

InNaylor  v.  Chicago,  etc.,  R.  W.Co.,  53  Wis.  661,  the 
court  says:  '* It  is  well  settled  *  *  that  the  master  may 
conduct  his  business  in  his  own  way,  although  another 
method  might  be  less  hazardous;  and  the  servant  takes  the 
risk  of  the  more  hazardous  method  as  well,  if  he  knows 
the  danger  attending  the  business  in  the  manner  in  which 
it  is  conducted.  Hence,  if  a  servant  knowing  the  haz- 
ards of  his  employment  as  the  business  is  conducted,  is 
injured  while  employed  in  such  business,  he  can  not 
maintain  an  action  against  the  master  for  such  injury 
merely  because  he  may  be  able  to  show  that  there  was  a 
safer  mode  in  which  the  business  might  have  been  con- 
ducted, and  that  had  it  been  conducted  in  that  mode  he 
would  not  have  been  injured." 

In  Oould,  Admr,,  v.  Chicago,  etc,  R.  W,  Co.,  66 
Iowa,  590,  the  court,  in  discussing  the  question  as  to 
whether  or  not  a  railroad  company  could  be  deemed  neg- 
ligent if  it  constructed  a  water-crane  so  close  to  its  track 
that  it  endangered  the  lives  of  the  servants  operating 
trains  on  the  road,  said:  ''It  is  not  true  that  a  railroad 
company  is  to  be  regarded  as  negligent  in  erecting  and 
maintaining  contrivances  or  things  for  use  in  the  opera- 
tion of  their  roads,  for  the  reason  that  they  are  'dangerous 
to  the  persons  operating  the  trains.'  *  *  Indeed  the  whole 
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business  of  operating  trains  is  dangerous.  It  is  full  of 
perils  to  those  employed  therein.  Because  there  is  dan- 
ger, it  does  not  follow  that  the  companies  are  negligent 
as  to  the  things  from  which  the  danger  springs." 

* 'Neither  companies  nor  individuals  are  bound,  as  be- 
tween themselves  and  their  servants,  to  discard  and 
throw  away  their  implements  or  machinery  upon  the  dis- 
covery of  every  new  invention  which  may  be  thought  or 
claimed  to  be  better  than  those  they  have  in  use;  but  if 
Ihey  take  ordinary  care,  and  exercise  ordinary  prudence 
to  keep  their  implements  or  machinery  in  sound  repair, 
so  that  harm  does  not  result  to  the  servant  for  want  of 
such  sound  condition  of  the  implements  or  machinery 
used,  then  such  individuals  or  companies  will  not  be  re- 
sponsible to  servants  for  any  injury  which  may  occur  to 
them  in  the  use  of  such  implements  and  machinery." 
McOinness  v.  Canada  Southern  Bridge  Go.y  49  Mich.  466. 

The  Supreme  Court  of  our  own  State,  in  the  case  of 
Lake  Shore,  etc.,  R,  W,  Co,  v.  McCormick,  74  Ind.  440, 
states  the  rule  thus:  ''The  master's  obligation  is  not  to 
supply  the  servant  with  absolutely  safe  machinery  or 
with  any  particular  kind  of  machinery;  but  his  obliga- 
tion is  to  use  ordinary  and  reasonable  care  not  to  subject 
the  servant  to  extraordinary  or  unreasonable  danger. 
*  *  *  Neither  companies  nor  individuals  are  bound, 
as  between  themselves  and  their  servants,  to  discard  and 
throw  away  their  implements  or  machinery  upon  the 
discovery  of  every  new  invention  which  may  be  thought 
or  claimed  to  be  better  than  those  they  have  in  use;  but 
if  they  take  ordinary  care  and  exercise  ordinary  prudence 
to  keep  their  implements  or  machinery  in  sound  repair,  so 
that  harm  does  not  result  to  the  servant  for  want  of  such 
sound  condition  of  the  implements  or  machinery  used, 
then  such  individuals  or  companies  will  not  be  responsi- 
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ble  to  servants  for  any  injury  which  may  occur  to  them 
in  the  use  of  such  implements  or  i!aachinery."  ' 

The  language  last  above  quoted  was  approved  in  the 
case  of  Louisville,  etc^  R.  R.  Co.  v.  Orr,  84  Ind.  50 
(56). 

In  Pennsylvania  Co.  v.  Long,  94  Ind.  250,  the  trial 
court  instructed  the  jury  that  if  the  couplers  used,  one 
being  a  Miller  patent  coupler  and  the  other  a  common 
draw-bar  coupler,  were  not  fit  to  couple  together,  one 
being  straight  and  the  other  crooked,  and  for  that  reason 
would  not  meet,  it  was  culpable  negligence  in  the  rail- 
road company  to  use  such  couplers,  but  the  Supreme 
Court  reversed  the  judgment  of  the  lower  court  for  giv- 
ing such  an  instruction,  and  approved  the  language  first 
above  quoted  from  Lake  Shore,  etc.,  R.  W.  Co.  v.  Me- 
Cormick,  supra. 

'*The  master  is  not  bound  to  use  the  highest  care,  nor 
to  secure  the  latest  and  most  improved  machinery,  but 
he  is  bound  to  use  care,  skill  and  prudence  in  selecting 
and  maintaining  machinery  and  appliances,  and  for  a 
negligent  omission  of  this  duty  he  is  answerable  to  a 
servant  injured  by  the  omission,*'  says  Elliott,  J.,  in 
the  case  of  Indiana  Car  Co.  v.  Parker,  100  Ind.  181. 

In  the  case  of  Jenney  Electric  Light  and  Power  Co.  y. 
Murphy,  115  Ind.  566,  Mjetchkll,  J.,  speaking  for  the 
court,  says:  ''The  employer  does  not,  however,  become 
an  insurer  of  the  employe  against  injury,  nor  does  he 
covenant  to  supply  tools  and  appliances  that  are  safe  be- 
yond any  peradventure  or  contingency,  nor  to  furnish 
improvements  of  the  best,  or  most  improved,  or  of  any 
particular  design . ' ' 

Beach,  in  his  work  on  Contributory  Negligence,  sec- 
tion 352,  says:  *'It  is  obvious  that,  were  the  master  the 
warrantor  of  the  machinery  in  his  factory,  or  the  tools 
and  appliances  which  he  furnished  to  his  servants — ^if  he 
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were  held,  as  to  his  servants,  to  guarantee  that  no  harm 
should  come  from  defects  or  faults  in  the  instrumental- 
ities employed  in  performing  their  labor,  there  would  be 
no  end  to  his  liability.  It  would  be  a  most  mischievous 
doctrine.  The  possibility  of  injury  from  machinery,  un- 
der the  rule  of  law  requiring  ordinary  care  in  respect  to 
it  from  the  master,  is  one  of  the  proper  risks  that  the 
servant  takes  into  account  when  he  enters  the  service. 
The  tendency  of  one  or  two  of  the  State  courts  to  extend 
the  rule  as  to  the  responsibility  of  the  master  in  this  re- 
gard until  it  shall  amount,  for  practical  purposes,  to  a 
warranty  of  all  his  tools  and  machinery  and  premises,  is, 
in  the  writer's  opinion,  without  any  sound  basis  in  the 
reason  of  the  case,  and  it  may  easily  be  believed  that 
such  a  rule,  as  a  rule,  would  be  as  nearly  wholly  bad  as 
any  rule  of  law  is  ever  likely  to  be.'* 

This  is  the  language  running  all  through  the  author- 
ities upon  this  subject,  and  from  these  and  others  to 
which  reference  might  be  made  the  principle  is  fully 
and  clearly  established,  that  the  master's  duty  is  per- 
formed in  this  respect  when  he  furnishes  machinery  free 
from  such  defects  as  would  increase  the  hazard  of  the 
risk,  which  naturally  flows  from  its  use  when  free  from 
defects.  The  reason  for  the  rule  is  apparent,  for  if  it 
were  otherwise  it  would  make  the  master  an  insurer  of 
his  servants'  safety. 

That  the  master  is  not  an  insurer  is  so  well  settled 
that  I  deem  it  unnecessary  to  discuss  that  branch 
further. 

One  who  engages  in  the  service  of  a  railroad  company 
in  the  capacity  of  a  brakeman  is  presumed  to  under- 
stand the  usual  construction  of  cars  and  to  be  acquainted 
with  and  take  upon  himself  all  the  ordinary  risks  inci- 
dent to  the  performance  of  his  duties  with  such  cars. 
Taylor   v.  WootaUy  by  Next  Friend^   1  Ind.   App.   188; 
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Parke  County  Coal  Co.  v.  Barth,  5  Ind.  App.  159;  Grif- 
fin  V.  Ohio,  etc.,  R.  W.  Co.,  124  Ind.  326;  Brazil  Block 
Coal  Co.  V.  Hoodlet,  129  Ind.  327;  Louisville,  etc.,  R.  W. 
Co.  V.  Hanning,  Admr.,  131  Ind.  529. 

The  duties  which  freight  brakemen  are  required  to 
perform  are  more  or  less  hazardous,  for  they  are  called 
upon  to  couple  cars,  to  go  from  one  end  of  the  train  to 
the  other  over  the  tops  of  the  cars  while  the  train  is  in 
motion,  to  set  and  unset  the  brakes,  to  ascend  and  de- 
scend to  and  from  the  tops  of  the  cars  upon  ladders  or 
hand  rails  placed  there  for  that  purpose,  and  many  other 
things  which  we  will  not  attempt  to  enumerate.  In  do- 
ing these  things  the  brakeman  must  and  does  incur 
great  risks.  But  all  these  risks  are  but  incident  to  the 
service.  Now  what  duty  does  the  master  owe  the  serv- 
ant, with  reference  to  the  machinery,  appliances  and 
implements  which  are  furnished  him  with  which  to 
work?  Must  the  master  furnish  cars  constructed  with  a 
particular  kind  of  a  coupler,  a  brake  made  in  a  particu- 
lar manner  and  located  at  a  certain  place  upon  the  car, 
a  ladder  built  with  a  particular  number  of  steps,  of  a 
definite  size,  of  a  certain  shape  and  located  at  a  precise 
place,  or  is  his  duty  performed  in  this  respect  when  he 
has  his  cars  equipped  with  couplings,  brakes  and  ladders 
which  are  suflBcient  for  the  purpose  intended,  and  free 
from  defect? 

To  run  a  mill  by  steam  is  more  dangerous  than  to  run 
it  by  water,  but  does  that  prove  that  it  is  negligence  in 
the  mill  owner  to  operate  his  mill  with  steam?  It  may 
be  less  dangerous  for  a  brakeman  to  couple  cars  having 
draw-bars  of  an  equal  height  and  of  the  same  pattern, 
and  yet  is  it  negligence  to  use  cars  with  draw-bars  of 
unequal  height  and  different  design?  It  may  subject 
the  servant  to  less  risk  if  the  cars  he  is  called  upon  to 
Vol.  12—36 
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couple  are  constructed  without  deadwoods  or  bumpers, 
and  yet  is  it  negligence  for  the  master  to  furnish  cars 
some  with  deadwoods  and  some  without?  A  ladder  con- 
structed on  the  side  near  the  end.  of  a  car,  and  made  out 
of  iron  rods  fifteen  inches  in  length,  may  be  the  safest 
and  best  for  the  use  of  the  servant,  but  is  the  master 
guilty  of  negligence  because  he  puts  it  on  the  end  of  the 
car  and  builds  it  with  steps  just  large  enough  to  rest  the 
foot  upon?  While  it  may  be  true  that  a  brake  con- 
structed in  such  a  manner  that  it  does  not  project  above 
the  top  of  the  car,  and  which  is  operated  by  the  brake* 
man  after  descending  between  the  cars  is  less  dangerous, 
or  subjects  the  brakeman  to  less  risks  than  a  brake  wheel 
which  does  project  above  the  top  of  the  car  and  is 
operated  from  on  top  of  the  car,  and  yet  will  the  court 
undertake  to  say  that  the  master  is  guilty  of  negligence 
if  he  constructs  his  cars  with  the  brakes  of  the  latter 
kind? 

Every  railroad  man  knows,  and  it  is  a  matter  of  pub* 
lie  knowledge,  hence  the  court  knows,  that  the  air  brake 
is  the  best  and  safest  brake  in  use  or  known,  and  that 
its  use  subjects  the  brakeman  to  little  or  no  risk,  while 
the  use  of  the  hand  brake  places  him  in  almost  con- 
stant danger,  and  yet  can  the  court  say  that  it  is  the  duty 
of  a  railroad  to  adopt  the  former  and  discard  the  latter? 

If  I  gather  correctly  the  purport  of  what  is  said  in  the 
majority  opinion  it  is  this;  that  in  cases  of  this  kind  it 
is  for  the  jury  to  determine  as  a  question  of  fact  how  the 
machinery  should  be  constructed.  To  such  a  proposi- 
tion I  can  never  give  my  concurrence.  To  so  hold  would 
be  to  leave  to  a  jury  the  question  as  to  whether  or  not 
'*A,''  a  farmer,  should  use  a  different  kind  of  mower  or 
reaper'from  the  one  he  does;  whether  ''B,'*  a  merchant, 
should  arrange  his  shelves  and  storeroom  according  to  a 
different  plan  from  that  adopted  by  him;   whether  '*C," 
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a  manufacturer,  should  not  discard  his  machinery, 
which  answers  his  purpose,  and  adopt  some  other  make 
because  its  operation  is  less  hazardous;  Whether  a  rail- 
road company  should  use  a  certain  make  of  engine — a 
Baldwin  rather  than  a  Hinkley;  a  car  built  by  the  Wag- 
ner company  rather  than  one  built  by  the  Pullnian  com- 
pany; cars  with  one  kind  of  appliances  rather  than  with 
others. 

Similar  comparisons  might  be  made  with  reference  to 
all  the  avocations  of  life,  but  I  deem  it  unnecessary  at 
this  time  to  add  to  those  given.  If  this  is  a  question  of 
fact  to  be  determined  by  a  jury,  how  is  the  master  to' 
know  in  advance  which  kind  of  machinery  the  jury  will 
decide  it  was  his  duty  to  use?  All  persons  apparently 
do  not  agree  upon  the  machinery  best  adapted  to  a  par- 
ticular service.  How,  then,  can  the  law  declare  to  be  a 
duty  that  which  is  uncertain,  and  which  is  an  issuable 
fact  to  be  determined  by  a  jury  in  each  particular  case 
before  it  becomes  certain? 

In  some  cases  it  is  very  difficult  to  determine  which  of 
two  ways  of  doing  a  thing  is  the  better  and  the  safer 
way,  and  in  such  cases  witnesses  could  easily  be  found 
who  would  testify  on  either  side,  and  that  either  way 
was  a  safer  and  a  better  way  than  the  other.  Can  it  be 
said  that  under  these  circumstances  the  law  leaves  it  to 
a  jury  to  determine  the  duty  imposed?  I  can  not  be- 
lieve that  it  is  ever  for  the  jury  to  determine  the  law, 
and  yet  if  they  are  permitted  to  determine  whether  or 
not  a  duty  exists  they  virtually  decide  and  declare  what 
the  law  is.  A  duty  is  that  which  the  law  declares  one 
person  owes  to  another.  It  is  fixed,  hence  is  the  law. 
The  law  is  not  (at  least  its  never  presumed  to  be)  vacil- 
lating. It  never  depends  upon  the  whims  or  caprices  of 
a  jury.  The  court,  and  not  the  jury,  declares  the  law. 
If  the  jury  are  to  determine  the  duty  which  the  employer 
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owes  to  the  employe  may  we  not  have  the  anomalous 
rule  that  in  two  cases,  one  charging  negligence  in  re- 
jecting and  the  other  in  adopting  the  same  device,  the 
employer  was  guilty  of  negligence  in  both?  Such  a  re- 
sult, while  very  instructive,  is  inconsistent  with  a  fair 
and  proper  administration  of  definite  rules  of  law  and 
justice.  * 

Again,  can  a  servant  recover  from  his  master  for  in- 
juries received  as  a  result  of  a  risk  assumed  simply  by 
showing  that  his  mind  was  distracted  from  the  hazard 
to  the  work  he  was  doing?  To  so  hold  is  to  say  that  the 
servant  assumes  no  risks  except  such  as  he  has  in  mind 
at  the  time  he  is  injured. 

To  say  that  a  servant  assumes  all  the  risks  naturally 
incident  to  the  service,  as  has  been  held  by  every  court 
of  any  respectability  both  in  this  country  and  in  Eng- 
land, amounts  to  naught  if  an  exception  is  to  be  made 
which  has  for  its  basis  the  condition  of  the  servant's 
mind.  It  would  not  be  the  contract  of  hiring  which 
would  control  the  right  of  recovery,  but  the  fact  as  to 
whether  or  not  the  servant,  when  he  was  injured,  had 
forgotten  that  the  services  were  attended  with  any  risks. 

It  is  here  that  I  think  my  brother  judges  fail  to  make 
the  proper  distinction,  for  instead  of  considering  the 
question  as  one  of  assumption  of  risk,  they  apply  the 
rules  applicable  in  cases  where  the  question  is  whether 
or  not  the  servant  was  guilty  of  contributory  negligence. 

There  is  a  very  wide  difference  in  the  application  of 
the  rules  which  control  in  these  two  different  classes  of 
cases.  I  am  free  to  confess  that  much  confusion  has 
crept  into  the  decisions  for  the  same  reason  I  am  now 
urging  in  this  case — that  the  rule  applied  is  not  the  one 
pertinent  to  the  case.  In  cases  where  the  question  arises 
as  to  whether  or  not  the  servant's  negligence  contributed 
to  his  injury,  the  contract  of  employment  usually  has  no 
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bearing,  while  in  those  where  the  question  is  one  of  as- 
sumption of  risk,  the  contract  of  employment  controls. 

The  terms  "contributory  negligence"  and  ''assump- 
tion of  the  risk'*  are  not  synonymous,  although  in  nu- 
merous cases  the  proper  distinction  between  them  has  not 
been  made,  and  confusion  has  necessarily  been  the  result. 
Contributory  negligence  consists  in  such  acts  or  omis- 
sions on  the  part  of  the  plaintiff  amounting  to  a  want  of 
ordinary  care,  as  concurring  or  co-operating  with  the 
negligent  acts  of  the  defendant,  are  a  proximate  cause  or 
occasion  of  the  injury  complained  of  (Beach  Con.  Neg., 
section  14);  while  assumption  of  the  risk  implies  a  con- 
tractual relation  existing  between  the  master  and  the 
servant,  by  which  the  latter  enters  the  service  of  the 
former  with  full  knowledge  of  the  risks  to  which  the 
performance  of  his  duties  expose  him;  in  other  words, 
that  he  knows  the  danger  and  runs  the  risk  of  being  in- 
jured by  reason  thereof,  and  waives  his  right  to  an  ac- 
tion against  the  master  if  injury  results.  Beach  on  Con. 
Neg.,  section  15. 

In  the  case  of  Orandy  Admx.y  v.  Michigan  Central  R.  iJ. 
Co.,  83  Mich.  564,  where  the  latter  question  arose,  the 
court,  in  speaking  of  the  confusion  in  the  cases,  says:  '  'We 
think  confusion  has  sometimes  crept  into  cases  like  this 
from  the  effort  to  determine  them  bj^  the  rules  of  con- 
tributory negligence.  We  do  not  think  they  necessarily 
furnish  the  correct  criterion  for  determination,  but  that 
the  contract  of  employment  is  a  necessary  element  of  con- 
sideration. It  is  an  elemental  principle  that  an  employe 
when  he  enters  into  service,  agrees  to  assume  all  risks 
ordinarily  incident  to  his  employment;  and  if  he  is  of 
mature  years,  experienced  in  the  business  undertaken, 
and  knows  what  instrumentalities  are  to  be  used  by  him, 
he  contracts  that  he  will  assume  the  risks  for  using  that 
class  of  instruments,  as  well   as  any  other  risks  inci- 
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dent  to  the  business,  and  if  the  master  use  proper  care 
in  providing  the  kind  contemplated,  the  employe  can  not 
complain,  although  some  other  kind  would  have  been 
less  dangerous;  his  contract  hushes  his  complaint,  re- 
gardless of  his  negligence.'* 

The  case  of  Kane  v.  Northern  Central  R,  W.  Co.y  128 
U.  S.  91,  from  which  the  majority  opinion  quotes  at 
length,  has  not  the  least  application  to  the  questions  in- 
volved in  the  case  in  hand.  In  that  case  the  only  ques- 
tion involved  was  whether  or  not  Kane  was  guilty  of 
contributory  negligence  in  using  a  defective  ladder  on 
one  of  the  company's  cars,  the  defect  consisting  of  a 
missing  step,  which  had  been  torn  off  some  time  before 
and  which  defect  was  not  known  to  Kane  until  he  dis- 
covered it  while  the  train  was  going  on  its  journey. 

It  is  no  new  principle  of  law  to  hold  that  it  is  for  a 
jury  to  determine  whether  or  not  a  servant  is  guilty  of 
contributory  negligence,  if,  when  suddenly  called  by  the 
master  to  perform  a  duty,  and  on  account  of  the  emer- 
gency of  the  case  and  the  necessity  for  immediate  action 
he  fails  to  discover  the  defects  in  the  machinery  furn- 
ished, although  open  and  apparent.  I  say  this  is  no 
new  principle  of  law,  and  while  all  of  the  authorities  are 
not  in  accord  as  to  when  questions  of  that  character 
should  be  submitted  to  a  jury,  it  has  no  application 
whatever  in  this  case. 

But  if  the  question  of  contributory  negligence  does 
arise,  in  any  way,  on  the  facts  before  us,  we  are  called 
upon  to  decide  whether  they  show  that  the  appellee 
omitted  to  do  something  which  he  should  have  done,  or 
did  something  which  he  should  not  have  done. 

Courts  know,  for  it  is  a  matter  of  such  common  knowl- 
edge that  everybody  knows,  that  a  brake  constructed  as 
the  one  in  controversy  was  constructed,  was  open  to  view 
in  every  part,  and  that  the  eyes  of  the  appellee  could  not 
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be  directed  to  the  ratchet  wheel  without  seeing  the  brake 
wheel.  If,  therefore,  the  appellee  declared  that  he  did 
not  see  the  brake  wheel,  the  conclusion  would  be  inevit- 
able that  he  was  not  looking  at  the  ratchet  wheel,  hence 
the  law  says  he  would  not  allow  his  eyes  to  inform  him 
of  what  was  before  him,  and  which  he  must  have  seen 
had  he  looked  at  all.  If  he  was  looking  elsewhere,  and 
his  mind  was  not  upon  his  work,  the  fault  was  his  own. 

The  last  question  to  which  I  desire  to  call  attention  is 
this:  Is  the  appellant,  The  Baltimore  and  Ohio  and 
Chicago  Railway  Co.,  liable  in  any  event?  That  com- 
pany owned  the  railroad  upon  which  the  appellee  was 
injured,  but  it  was  not  operating  the  train  upon  which 
appellee  was  working,  neither  was  appellee  in  its  em- 
ploy.  In  his  own  testimony  the  appellee  sets  at  rest  all 
doubt  upon  this  question,  for  he  says  he  was  in  the  em- 
ploy  of  the  appellant,  The  Baltimore  and  Ohio  Railway 
Co.,  and  braking  on  one  of  its  freight  trains. 

This  identical  question,  in  a  similar  case,  has  been  de- 
cided by  the  Supreme  Court  of  this  State  against  appel- 
lee. Baltimore,  etc.,  R.  R.  Co.  v.  Paul,  40  N.  E.  Rep. 
619. 

For  these  reasons  I  think  the  judgment  should  be  re- 
versed. 

Filed  May  28, 1895. 


No.  1,293. 
Burtt  v.  Little. 


Pleading. — Action  on  Beplevin  Bond. — Bond  or  Copy  Should  he  Made 
Part  of  Complaint. — In  an  action  founded  on  a  replevin  bond,  the 
original  or  a  copy  of  the  bond  mast  be  made  a  part  of  the  com* 
plaint,  or  it  will  be  insufficient  on  demurrer. 

From  the  Clark  Circuit  Court. 
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business  of  operating  trains  is  dangerous.  It  is  full  of 
perils  to  those  employed  therein.  Because  there  is  dan- 
ger, it  does  not  follow  that  the  companies  are  negligent 
as  to  the  things  from  which  the  danger  springs." 

''Neither  companies  nor  individuals  are  bound,  as  be- 
tween themselves  and  their  servants,  to  discard  and 
throw  away  their  implements  or  machinery  upon  the  dis- 
covery of  every  new  invention  which  may  be  thought  or 
claimed  to  be  better  than  those  they  have  in  use;  but  if 
ihey  take  ordinary  care,  and  exercise  ordinary  prudence 
to  keep  their  implements  or  machinery  in  sound  repair, 
so  that  harm  does  not  result  to  the  servant  for  want  of 
such  sound  condition  of  the  implements  or  machinery 
used,  then  such  individuals  or  companies  will  not  be  re- 
sponsible to  servants  for  any  injury  which  may  occur  to 
them  in  the  use  of  such  implements  and  machinery.'' 
McOinness  v.  Canada  Southern  Bridge  Co.,  49  Mich.  466. 

The  Supreme  Court  of  our  own  State,  in  the  case  of 
Lake  Shore,  etc,  R.  W.  Co.  v.  McCormiek,  74  Ind.  440, 
states  the  rule  thus:  ''The  master's  obligation  is  not  to 
supply  the  servant  with  absolutely  safe  machinery  or 
with  any  particular  kind  of  machinery;  but  his  obliga- 
tion is  to  use  ordinary  and  reasonable  care  not  to  subject 
the  servant  to  extraordinary  or  unreasonable  danger. 
*  *  *  Neither  companies  nor  individuals  are  bound, 
as  between  themselves  and  their  servants,  to  discard  and 
throw  away  their  implements  or  machinery  upon  the 
discovery  of  every  new  invention  which  may  be  thought 
or  claimed  to  be  better  than  those  they  have  in  use;  but 
if  they  take  ordinary  care  and  exercise  ordinary  prudence 
to  keep  their  implements  or  machinery  in  sound  repair,  so 
that  harm  does  not  result  to  the  servant  for  want  of  such 
sound  condition  of  the  implements  or  machinery  used, 
then  such  individuals  or  companies  will  not  be  responsi- 
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ble  to  servants  for  any  injury  which  may  occur  to  them 
in  the  use  of  such  implements  or  machinery."  ' 

The  language  last  above  quoted  was  approved  in  the 
case  of  Louisville,  etc.,  R.  R.  Co.  v.  Orr,  84  Ind.  50 
(56). 

In  Pennsylvania  Co.  v.  Long,  94  Ind.  250,  the  trial 
court  instructed  the  jury  that  if  the  couplers  used,  one 
being  a  Miller  patent  coupler  and  the  other  a  common 
draw-bar  coupler,  were  not  fit  to  couple  together,  one 
being  straight  and  the  other  crooked,  and  for  that  reason 
would  not  meet,  it  was  culpable  negligence  in  the  rail- 
road company  to  use  such  couplers,  but  the  Supreme 
Court  reversed  the  judgment  of  the  lower  court  for  giv- 
ing such  an  instruction,  and  approved  the  language  first 
above  quoted  from  Lake  Shore,  etc.,  JR.  W.  Co.  v.  Me- 
Cormick,  supra. 

'*The  master  is  not  bound  to  use  the  highest  care,  nor 
to  secure  the  latest  and  most  improved  machinery,  but 
he  is  bound  to  use  care,  skill  and  prudence  in  selecting 
and  maintaining  machinery  and  appliances,  and  for  a 
negligent  omission  of  this  duty  he  is  answerable  to  a 
servant  injured  by  the  omission,"  says  Elliott,  J.,  in 
the  case  of  Indiana  Car  Co.  v.  Parker,  100  Ind.  181. 

In  the  case  of  Jenney  Electric  Light  and  Power  Co.  v. 
Murphy,  115  Ind.  566,  Mjtchell,  J.,  speaking  for  the 
court,  says:  ''The  employer  does  not,  however,  become 
an  insurer  of  the  employe  against  injury,  nor  does  he 
covenant  to  supply  tools  and  appliances  that  are  safe  be- 
yond any  peradventure  or  contingency,  nor  to  furnish 
improvements  of  the  best,  or  most  improved,  or  of  any 
particular  design . '  * 

Beach,  in  his  work  on  Contributory  Negligence,  sec- 
tion 352,  says:  '*It  is  obvious  that,  were  the  master  the 
warrantor  of  the  machinery  in  his  factory,  or  the  tools 
and  appliances  which  he  furnished  to  his  servants — if  he 
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business  of  operating  trains  is  dangerous.  It  is  full  of 
perils  to  those  employed  therein.  Because  there  is  dan- 
ger, it  does  not  follow  that  the  companies  are  negligent 
as  to  the  things  from  which  the  danger  springs." 

* 'Neither  companies  nor  individuals  are  bound,  as  be- 
tween themselves  and  their  servants,  to  discard  and 
throw  away  their  implements  or  machinery  upon  the  dis- 
covery of  every  new  invention  which  may  be  thought  or 
claimed  to  be  better  than  those  they  have  in  use;  but  if 
ihey  take  ordinary  care,  and  exercise  ordinary  prudence 
to  keep  their  implements  or  machinery  in  sound  repair, 
80  that  harm  does  not  result  to  the  servant  for  want  of 
such  sound  condition  of  the  implements  or  machinery 
used,  then  such  individuals  or  companies  will  not  be  re- 
sponsible to  servants  for  any  injury  which  may  occur  to 
them  in  the  use  of  such  implements  and  machinery." 
McGinness  v.  Canada  Southern  Bridge  Co.,  49  Mich.  466. 

The  Supreme  Court  of  our  own  State,  in  the  case  of 
Lake  Shore,  etc,,  R.  W.  Co.  v.  McCormick,  74  Ind.  440, 
states  the  rule  thus:  ''The  master's  obligation  is  not  to 
supply  the  servant  with  absolutely  safe  machinery  or 
with  any  particular  kind  of  machinery;  but  his  obliga- 
tion is  to  use  ordinary  and  reasonable  care  not  to  subject 
the  servant  to  extraordinary  or  unreasonable  danger. 
*  *  *  Neither  companies  nor  individuals  are  bound, 
as  between  themselves  and  their  servants,  to  discard  and 
throw  away  their  implements  or  machinery  upon  the 
discovery  of  every  new  invention  which  may  be  thought 
or  claimed  to  be  better  than  those  they  have  in  use;  but 
if  they  take  ordinary  care  and  exercise  ordinary  prudence 
to  keep  their  implements  or  machinery  in  sound  repair,  so 
that  harm  does  not  result  to  the  servant  for  want  of  such 
sound  condition  of  the  implements  or  machinery  used, 
then  such  individuals  or  companies  will  not  be  responsi- 
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ble  to  servants  for  any  injury  which  may  occur  to  them 
in  the  use  of  such  implements  or  machinery."  ^ 

The  language  last  above  quoted  was  approved  in  the 
case  of  Louisville,  etc.y  R.  R.  Co.  v.  Orr,  84  Ind.  50 
(56). 

In  Pennsylvania  Co.  v.  Long,  94  Ind.  250,  the  trial 
court  instructed  the  jury  that  if  the  couplers  used,  one 
being  a  Miller  patent  coupler  and  the  other  a  common 
draw-bar  coupler,  were  not  fit  to  couple  together,  one 
being  straight  and  the  other  crooked,  and  for  that  reason 
would  not  meet,  it  was  culpable  negligence  in  the  rail* 
road  company  to  use  such  couplers,  but  the  Supreme 
Court  reversed  the  judgment  of  the  lower  court  for  giv- 
ing such  an  instruction,  and  approved  the  language  first 
above  quoted  from  Lake  Shore,  etc.,  R.  W.  Co.  v.  Me- 
Cormick,  supra. 

'*The  master  is  not  bound  to  use  the  highest  care,  nor 
to  secure  the  latest  and  most  improved  machinery,  but 
he  is  bound  to  use  care,  skill  and  prudence  in  selecting 
and  maintaining  machinery  and  appliances,  and  for  a 
negligent  omission  of  this  duty  he  is  answerable  to  a 
servant  injured  by  the  omission,'*  says  Elliott,  J.,  in 
the  case  of  Indiana  Car  Co.  v.  Parker,  100  Ind.  181. 

In  the  case  of  Jenney  Electric  Light  and  Power  Co.  y. 
Murphy,  115  Ind.  566,  Mjtchell,  J.,  speaking  for  the 
court,  says:  "The  employer  does  not,  however,  become 
an  insurer  of  the  employe  against  injury,  nor  does  he 
covenant  to  supply  tools  and  appliances  that  are  safe  be- 
yond any  peradventure  or  contingency,  nor  to  furnish 
improvements  of  the  best,  or  most  improved,  or  of  any 
particular  design . " 

Beach,  in  his  work  on  Contributory  Negligence,  sec- 
tion 352,  says:  '*It  is  obvious  that,  were  the  master  the 
warrantor  of  the  machinery  in  his  factory,  or  the  tools 
and  appliances  which  he  furnished  to  his  servants — if  he 
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of  the  support  and  maintenance  of  the  said  Clay,  would 
have  been  the  sum  of  two  thousand  dollars  ($2,000)/' 

The  railroad  between  the  points  mentioned  in  the 
complaint  and  evidence  was  not  on  or  along  a  highway, 
street  or  alley. 

It  appears  from  the  evidence  that  appellant  owned  and 
operated  the  railway  tracks  on  which  appellee's  son  was 
walking  at  the  time  he  was  struck  by  the  tender  at- 
tached to  or  forming  a  part  of  the  locomotive  of  appel- 
lant. There  were  three  tracks  upon  appellant's  right  of 
way.  At  the  point  where  the  engine  ran  upon  the  boy 
the  tracks  ran  on  and  along  an  embankment  two  or 
three  feet  high.  The  tracks  between  Orange  avenue  and 
Rural  street  are  within  the  corporate  limits  of  the  city 
of  Indianapolis.  The  boy  entered  on  the  tracks  of  ap- 
pellant at  Orange  avenue.  There  were  cattle  guards 
where  he  entered.  The  tracks  are  much  used  by  appel- 
lant and  trains  are  run  over  them  every  few  minutes. 

The  tracks  are  part  of  the  main  line  of  appellant,  and 
upon  them  are  located  the  large  shops  of  appellant  at  the 
town  of  Brightwood,  two  miles  east  of  the  city  of  Indi- 
anapolis. There  were  fences  on  both  sides  of  the  track  be- 
tween Orange  avenue  and  Rural  street,  which  fences 
were  erected  by  appellant,  but  which  in  places  were  out  of 
repair  or  had  been  torn  down  by  persons  living  in  the 
vicinity  in  order  to  enable  them  to  enter  upon  the  rail- 
road tracks.  From  Orange  avenue  to  the  point  where 
the  boy  was  struck,  which  he  had  reached  by  walking 
east  on  appellant's  track,  was  990  feet.  The  first  cross- 
ing east  of  Orange  avenue,  is  Rural  street,  and  the  dis- 
tance between  Orange  avenue  and  Rural  street,  is  one 
mile.  At  the  time  the  boy  was  struck  one  engine  was 
moving  west,  and  the  engine  which  struck  him  was 
moving  east.  Permission  had  been  given  at  least  one 
person  by  defendant  several  years  prior  to  the  accident 
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to  put  up  steps  to  the  fence  near  this  point  so  as  to  fa- 
cilitate entering  upon  and  crossing  the  tracks.  Persons 
frequently  walk  across  the  tracks,  and  they  also  walk 
up  and  down  the  company's  right  of  way,  and  had  been 
accustomed  to  so  use  the  tracks  for  many  years.  At  the 
time  of  the  accident  the  boy  was  seven  years  and  ten 
months  of  age.  He  was  a  healthy  boy  of  average  intel- 
ligence. The  appellant,  at  the  time  of  the  accident,  was 
violating  the  ordinance  in  three  particulars: 

1.  In  failing  to  ring  the  bell. 

2.  Excess  of  speed. 

3.  In  failing  to  have  a  watchman  on  the  rear  end  of 
the  tender  "in  order  to  avoid  accident." 

It  is  not  charged  in  the  complaint,  unless  it  is  by  in- 
ference, that  children  were  in  the  habit  either  of  cross- 
ing  or  walking  up  and  down  the  tracks.  There  was  evi- 
dence tending  to  prove  that  the  tracks  were  used  as  an 
ordinary  street  by  footmen,  and  also  by  school  children, 
at  least  in  crossing  the  same,  but  whether  children  were 
accustomed  to  travel  along  the  same  at  this  point  is  not 
clear. 

It  is  not  claimed  in  this  case  that  the  servants  of  ap- 
pellant saw  the  boy  on  the  track  in  time  to  have  pre- 
vented the  injury.  Louisville ^  etc.,  R.  R.  Co.  Y.Lohges, 
6  Ind.  App.  288. 

Neither  is  there  any  claim  that  the  injury  was  will- 
fully inflicted.  Therefore  the  principles  enunciated  in 
Lafayette,  etc,,  R.  R.  Co.  v.  Adams,  26  Ind.  76,  are  not  ap- 
plicable. 

We  quote  as  follows  from  the  case  last  cited:  ''It  is 
well  settled  that  where  the  negligence  of  the  defendant 
is  so  gross  as  to  imply  a  disregard  of  consequences,  or  a 
willingness  to  inflict  the  injury,  the  plaintiff  may  re- 
cover though  he  be  a  trespasser,  or  did  not  use  ordinary 
care  to  avoid  the  injury.     Recklessness  in  the  manage- 
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ment  of  the  train  is  such  gross  negligence  as  is  utterly^ 
regardless  of  consequences.'' 

In  this  case  the  only  charge  of  negligence  is  the  vio* 
lation  of  the  ordinance  in  the  particulars  hereinbefore 
indicated. 

In  special  term  a  demurrer  was  sustained  to  the  evi- 
dence. On  appeal  to  general  term  appellee  assigned  as 
error  that  the  court  erred  in  sustaining  the  demurrer  of 
appellant  to  the  evidence.  The  general  term  reversed 
the  judgment  rendered  at  special  term.  The  errors  as- 
signed in  this  court  are  as  follows: 

''1.  The  general  term  of  the  Marion  Superior  Court 
erred  in  reversing  the  judgment  of  the  special  term  of 
the  said  Marion  Superior  Court. 

"2,  The  plaintiff's  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action." 

The  appellee's  counsel  say  that  'Hhe  theory  upon. 
which  the  complaint  proceeds  is  that  Clay  Adair  was  a 
licensee  upon  the  appellant's  railroad  and  was  killed 
through  the  fault  of  appellant,  he  and  his  paiynts  being 
free  from  fault.  Is  the  complaint  sufficient  on  this 
theory,  the  theory  of  negligence  and  not  willfulness." 

""Adopting  the  construction  given  the  complaint  by  ap- 
pellee, counsel  for  appellant  insist  it  is  bad  beyond  the 
possibility  of  rescue.  The  contention  of  counsel  for  ap- 
pellant is  that  the  boy  was  a  trespasser,  but  that  if  he 
was  a  licensee  the  complaint  '*is  bad,  because  whether  the 
person  on  the  track  was  a  trespasser  or  a  bare  licensee 
there  can  be  no  recovery,  although  the  appellant's  serv- 
ants may  have  been  negligent." 

The  gist  of  the  argument  of  counsel  for  appellant  on. 
this  proposition  is  as  follows: 

"There  was  nothing  resembling  an  invitation.  *  * 
Railway  tracks  between  stations  are  private  property 
upon  which  no  person,  young  or  old,  can  walk  without 
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being  held  to  be  a  trespasser.  *  *  A  plaintiff  can  not 
recover  for  injuries  received  on  a  railway  track  in  a  case 
where  there  is  negligence  on  the  part  of  the  railway 
company's  servants  unless  he  afl&rmatively  shows  a  right 
given  by  invitation  to  be  on  the  track.  Invitation  is 
indispensable,  otherwise  the  person  on  the  track  is  a 
trespasser.  If  he  has  business  with  the  company  which 
requires  him  to  go  on  the  track,  then  he  has  a  right  to 
go  there.  If  he  has  no  business  with  the  company,  then 
he  has  no  right  on  the  track  unless  expressly  or  im- 
pliedly invited  there  by  some  person  having  a  right  to 
give  the  invitation.'* 

In  this  case  there  was  no  inducement,  allurement  or 
enticement  for  the  decedent  or  any  one  else  to  enter 
u'pon  the  tracks,  except,  such,  if  any,  as  may  be  inferred 
from  the  acts  and  conduct  of  the  parties  to  which  we 
have  referred. 

Counsel  for  appellee  contend  that  not  only  a  licensee 
but  "even  a  trespasser  may  recover  under  certain  condi- 
tions for  an  injury  negligently  inflicted."  Also  that  the 
risk  that  a  licensee  assumes  is  the  risk  incident  to  the 
proper  and  lawful  management  and  use  of  the  property 
he  is  licensed  to  use,  and  that  if  the  risk  is  increased  by 
the  licensor  without  notice  to  the  licensee,  and  injury  re- 
sults thereby  to  the  latter  without  his  fault,  the  former 
is  liable,  and  that  the  licensee  in  such  case  as  this  can 
not  be  held  to  have  assumed  the  risk,  unless  it  is  held 
that  he  must  assume  that  the  railway  company  will  vio- 
late the  law. 

The  authorities  are  not  in  harmony  on  the  questions 
presented  for  our  consideration. 

In  this  case  appellant  did  not,  on  this  occasion,  use 
its  property  for  a  new  or  different  purpose,  or  in  any  way 
change  its  character,  except  that  in  the  usual  and  ordi- 
nary use  of  the  property  in  moving  trains,  which  was 
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always  attended  with  more  or  less  danger  to  trespassers 
or  licensees,  it  failed  and  neglected  to  comply  with  the 
provisions  of  the  ordinance  in  the  respects  hereinbefore 
stated. 

In  JeffersonvUle,  etc.,  R.  R.  Go,  v.  Ooldsmith,  47  Ind. 
43,  the  object  of  the  action  was  to  recover  damages  for  a 
personal  injury,  which  the  appellee  claimed  he  had  sus- 
tained on  the  line  of  appellant's  road,  through  the  care- 
lessness and  negligence  of  appellant's  servants  and  em- 
ployes. 

It  was  alleged,  in  the  complaint,  that  for  a  long  time 
the  citizens  of  said  town  and  vicinity,  "with  the  knowl- 
edge and  consent"  of  appellant,  had  used  the  main  and 
side  tracks  of  appellant's  road  as  "foot  path,"  etc. 

The  court  said:  "The  track  of  a  railroad  belongs  fo 
the  company,  and  is  in  no  sense  a  public  highway  to 
those  who  are  not  being  transported  thereon.  At  pub- 
lic crossings,  the  public  have  the  right  to  cross  the  track 
of  a  railroad,  but  in  so  doing  all  persons  are  required  to 
exercise  reasonable  care  and  caution  to  avoid  receiving 
injury,  and  the  company  is  compelled  to  exercise  the 
same  degree  of  care  and  caution  to  prevent  the  infliction 
of  injury.  But  between  the  stations  and  public  crossings 
the  track  belongs  exclusively  to  the  company,  and  all 
persons  who  walk,  ride,  or  drive  thereon  are  trespassers, 
and  if  such  persons  walk,  ride,  or  drive  thereon  at  the 
sufferance  or  with  the  permission  of  the  company,  they 
do  so  subject  to  all  the  risks  incident  to  so  hazardous  an 
undertaking." 

In  the  case  last  cited,  the  court  held  th'at  the  appellee 
was  guilty  of  negligence  contributing  to  his  injury,  and, 
therefore,  that  he  could  not  recover. 

In  McGlareUy  Admr.,  v.  Indianapolis,  etc.,  R.  R.  Co., 
83  Ind.  319,  the  facts  were  substantially  that  the  injured 
party  was  walking,  in  the  town  of  Worthington,  on  a 
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switch  of  the  defendant  which  had  been  used,  not  for  the 
passage  of  through  trains,  but  for  switching  off  cars  and 
trains  after  they  had  reached  the  depot;  the  people  had 
been  using  said  switch  as  a  footway,  without  objection 
by  the  defendant.  Under  the  direction  of  the  court  the 
jury  found  a  verdict  for  the  defendant. 

We  quote  from  the  opinion  of  the  Supreme  Court,  on 
appeal,  the  following:  '*The  law  is  that  between  sta- 
tions and  public  crossings  a  railroad  track  belongs  ex- 
clusively to  the  railroad  company,  and  that  all  persons 
who  walk,  ride  or  drive  thereon,  are  trespassers,  and  if 
«uch  persons  do  so  at  the  sufferance  or  by  the  permission 
of  the  company,  they  do  so  subject  to  the  risks  incident 
to  so  hazardous  an  undertaking,  and  if  injured  by  a  train 
of  the  company  there  is  no  liability  unless  the  injury 
was  willful." 

In  this  case  the  substance  of  the  instruction  of  the 
oourt  was  that  under  the  undisputed  facts  the  decedent 
was  guilty  of  negligence  that  contributed  materially  to 
his  injury. 

In  Terre  Havie,  etc.,  R,  R,  Co,  v.  Oraham,  95  Ind. 
286,  the  court  said:  *'In  this  case,  the  collision  occurred 
between  crossings,  at  a  point  where  appellee  had  no  right 
to  be;  he  was  upon  the  track  as  a  trespasser,  hence  no 
kind  of  care  on  his  part  could  make  his  presence  there 
other  than  unlawful.  In  such  case,  the  company  is  not 
liable  on  the  ground  of  negligence  in  the  running  and 
management  of  its  trains." 

In  the  case  last  cited,  that  part  of  appellant's  railroad 
between  the  depot  at  Greencastle  and  Greencastle  junc- 
tion had  long  been  and  then  was  used  with  the  license 
and  assent  of  appellant  as  a  way  for  foot  passengers  to 
pass  and  repass  on  and  along;  that  appellee  was  passing 
on  and  over  that  portion  of  the  road  on  foot,  as  he  had 
Vol.  12—37 
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been  accustomed  to  do,  and  that  appellant,  well  knowing 
the  premises,  negligently,  etc. 

In  Ivens  v.  Cincinnati,  etc.,  R.  W.  Co.,  103  Ind.  27, 
appellant  was  injured  in  crossing  the  railroad  track.  The 
raih'oad  track  was  the  most  convenient  way  to  the  field, 
and  had  been  adopted  by  appellant  and  others  as  a  foot- 
way to  the  field.  The  company  was  guilty  of  negligence. 
The  court  said:  ''He  was  thus  not  only  guilty  of  negli- 
gence, but  he  was  a  trespasser  upon  the  company's  prop- 
erty." 

In  Cleveland,  etc.,  R.  W.  Co.  v.  Stephenson,  139  Ind. 
641,  the  court  says:  ''If  the  appellee,  without  notice  to 
or  the  knowledge  of  the  company,  took  possession  of  one 
of  the  cars,  moved  it  to  the  chute  and  loaded  it  with 
hogs,  he  was,  at  best,  a  mere  licensee  if  not  a  trespasser. 
In  either  case  the  company  owed  him  no  protection  from 
its  mere  negligence.''  Pennsylvania  Co.  v.  Meyers, 
Admx.,  136  Ind.  242. 

We  quote  from  the  recent  opinion  of  Judge  Baker,  in 
the  United  States  Circuit  Court  of  Appeals,  in  Cleve- 
land,  etc.,  R.  W.  Co.  v.  Tort,  Admr.,  as  follows:  "The 
decedent,  accompanied  by  her  son,  was,  when  killed , 
walking  on  or  dangerously  near  to  the  track  of  the  com- 
pany. He  was  not  on  or  near  any  highway  or  street 
crossing.  He  was  traveling  along  the  right  of  way  for . 
his  own  convenience,  without  any  invitation,  express 
or  implied,  and  with  knowledge  of  the  danger  of  life  and 
limb  from  passing  trains.  *  *  *  The  only  excuse  offered 
for  such  conduct  was  that  the  defendant  had  suffered 
other  people  to  travel  along  its  right  of  way  without  in- 
terference or  objection.  He  was  traveling  upon  the  de- 
fendant's right  of  way,  not  for  any  purpose  of  business 
connected  with  the  railroad,  but  for  his  own  conven- 
ience as  a  footway  in  reaching  the  village  of  Venice. 

"The  right  of  way  was  the  exclusive  property  of  the 
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defendant,  upon  which  no  unauthorized  person  had  the 
right  to  be  for  any  purpose.  It  was  a  place  of  known 
danger,  and  there  was  nothing  to  exempt  the  decedent 
from  the  character  of  a  wrongdoer  and  trespasser  in 
traveling  along  the  right  of  way  farther  than  the  im- 
plied consent  of  the  defendant  arising  from  its  failure  to 
interfere  with  the  previous  like  practice  by  others.  But 
because  the  defendant  did  not  enforce  its  rights  and 
warn  people  off  its  premises,  no  right  was  thereby  ac- 
quired to  use  its  roadbed  as  a  place  for  public  travel. 
At  most  it  was  used  by  sufferance,  which  amounted  to 
no  more  than  a  mere  naked  license,  and  imposed  no  ob- 
ligation on  the  part  of  the  owner  to  provide  against  the 
danger  of  the  accident.  The  person  who  used  the  right 
of  way  for  his  convenience  went  there  at  his  own  risk 
and  enjoyed  the  implied  license  with  its  attendant  perils. '  * 

In  another  case  the  Supreme  Court  says:  **The  owner 
of  premises  is  under  no  legal  duty  to  keep  them  free 
from  pitfalls  or  obstructions  for  the  accommodation  of 
persons  who  go  upon  or  over  them  merely  for  their  own 
convenience  or  pleasure,  even  where  this  is  done  with 
his  permission.  In  such  case  the  licensee  goes  there  at 
his  own  risk,  and  as  has  often  before  been  said,  enjoys 
the  license  with  its  concomitant  perils."  Evansville,  etc., 
R,  R.  Co.  V.  Oriifin,  100  Ind.  221;  Paris  v.  Hoberg,  134 
Ind.  269. 

In  Barry  v.  New  York,  etc,,  R.  R.  Co,,  92  N.  Y.  289, 
the  action  was  brought  to  recover  damages  for  alleged 
negligence  causing  the  death  of  John  J.  Barry,  a  boy  ten 
years  of  age,  who  was  run  over  and  killed  in  attempting 
to  cross  the  railroad  tracks. 

It  appeared  that  for  more  than  thirty  years  the  public 
were  in  the  habit  of  crossing  the  tracks  at  this  point  to 
reach  Madison  and  other  streets,  the  proof  being  that 
several  hundred  people  crossed  there  every  day. 
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The  court  says:  "There  can  be  no  doubt  that  the  ac- 
quiescence of  the  defendant  for  so  long  a  time,  in  the 
crossing  of  the  tracks  by  pedestrians,  amounted  to  a 
license  and  permission,  by  the  defendant,  to  all  persons 
to  cross  the  tracks  at  this  point.  These  circumstances 
imposed  a  duty  upon  the  defendant  in  respect  of  persons 
using  the  crossing,  to  exercise  reasonable  care  in  the 
movement  of  its  trains.  The  company  had  a  lawful  right 
to  use  the  tracks  for  its  business,  and  could  have  with- 
drawn its  permission  to  the  public  to  use  its  premises  as 
a  public  way,  assuming  that  no  public  right  therein  ex- 
isted; but  so  long  as  it  permitted  the  public  use,  it  was 
chargeable  with  knowledge  of  the  danger  to  human  life 
from  operating  its  trains  at  that  point,  and  was  bound 
to  such  reasonable  precaution  in  their  management  as 
ordinary  prudence  dictated  to  protect  wayfarers  from  in- 
jury. *  *  In  the  case  of  the  movement  of  a  train  of 
cars  over  a  track  at  a  place  which  the  public  are  permit- 
ted to  use  as  a  crossing,  the  company  are  necessarily  ap- 
prised that  it  is  attended  with  danger  to  life.  The  com- 
pany is  an  actor  at  the  time  in  creating  the  circumstances 
which  imperil  human  life,  and  it  would  be  alarming 
doctrine  that  it  was  under  no  duty  to  exercise  any  care 
in  the  movement  of  its  trains.  *  *  *  The  ground  of 
liability  in  this  case  is  negligence,  and  the  duty  of  the 
defendant  to  exercise  reasonable  care,  existed  irrespective 
of  the  fact  whether  the  plaintiff's  intestate  had  a  fixed 
legal  right  to  cross  the  track,  or  was  there  simply  by  the 
defendant's  implied  permission.  *  *  The  circum- 
stances known  to  the  defendant  required  this,  whether 
the  plaintiflf's  intestate  was  there  by  right  or  by  a  mere 
license."  Harriman  v.  Railway  Co.f  45  Ohio  St.  11; 
Bellefontaine,  etc,  R,  R,  Co,  v.  Snyder,  18  Ohio  St.  399; 
Davis  V.  Chicago,  etc.,  R,  W.  Co.,  58  Wis.  646;  Penso  v- 
McCormick,  125  Ind.  116. 
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In  Louisville,  etc,  R.  W.  Co.  v.  Phillips,  112  Ind.  59, 
appellee  was  crossing  the  track  of  appellant  on  a  street 
and  caught  his  foot  in  the  space  between  the  guard  rail 
and  the  rail  of  the  track.  The  decision  in  that  case  is 
not  in  point  here,  but  in  the  course  of  his  opinion  Judge 
Eluott  says:  '  'Many  of  the  cases  go  much  further  than 
the  cases  we  have  cited,  for  they  hold  that  if  the  place 
has  been,  used  as  a  highway  for  a  long  period  of  time, 
and  this  use  is  with  the  knowledge  and  permission  of 
the  railroad  company,  it  is  its  duty  to  treat  it  as  a  high- 
way and  to  take  precautions  to  prevent  injury  to  those 
who  travel  over  it.  Barry  v.  New  York,  etc.,  R.  R.  Co., 
92  N.  Y.  289;  Byrne  v.  New  York,  etc.,  R.  R.  Co.,  104 
N.  Y.  362;  Harriman  v.  Pittsburgh,  etc.,  R.  R.  Co.,  9 
Western  Rep.  438;  Chicago,  etc.,  R.  R.  Co.  v.  Hedges, 
105  Ind.  398;  BeUefontaine,  etc.,  R.  R.  Co.  v.  Snyder,  18 
Ohio  St.  399;  Graves  v.  Thomas,  95  Ind.  361.  The 
doctrine  of  these  cases  is  in  harmony  with  the  rule  that 
has  long  prevailed  and  has  been  again  and  again  en- 
forced, and  that  is,  thart  where  the  railroad  company 
licenses  the  public  to  make  a  general  use  of  its  track  it 
can  not  treat  a  citizen  who  walks  upon  it  as  a  trespasser. 
Of  the  great  number  of  cases  asserting  this  principle  we 
cite  only  a  few:  Davis  v.  Chicago,  etc.,  R.  W.  Co.,  58 
Wis.  646;  Murphy  v.  Chicago,  etc.,  R.  R.  Co.,  38  Iowa, 
539;  Bennett  v.  Railroad  Co.,  102  U.  S.  577;  Kay  v. 
Pennsylvania  R.  R.  Co.,  65  Pa.  St.  269;  Campbell  v.  Boyd, 
88  N.  C.  129  (43  Am.  Rep.'740).'' 

In  Palm^er  v.  Chicago,  etc.,  R.  R.  Co.,  112  Ind.  250, 
Judge  Elliott  says:  ''Where  a  railroad  company 
licenses  the  public  to  make  use  of  its  track  in  a  city, 
town,  or  village,  it  can  not  treat  one  who  avails  himself 
of  the  license  as  a  trespasser.  But  it  is  not  enough  that 
persons  do  occasionally  use  the  track,  for,  to  constitute  a 
license,  it  must  appear,  either  expressly  or  by  clear  im- 
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plication,  that  the  owner  of  the  track  authorized  them  to 
use  it." 

In  Carakaddon  v.  Mills ,  5  Ind.  App.  22,  the  appellee, 
Anna  Mills,  was  the  owner  of  a  lot  across  which  ran  a 
road  leading  from  one  street  to  another,  and  it  was  used 
by  the  traveling  public  generally  for  said  purpose,  and 
had  been  so  used  for  several  years,  but  the  owner  had 
never  consented  that  any  one  might  use  the  road,  having 
never  been  asked  for  permission  to  do  so.  In  order  to 
stop  the  travel  over  the  lot,  appellee  stretched  a  strand  of 
barbed  wire  across  the  rear  end  of  the  lot,  about  three 
feet  above  the  ground  and  at  right  angles,  or  nearly  so, 
with  said  road.  Without  any  notice  of  this  fact  appel- 
lant, after  dark,  attempted  to  drive  across  this  lot  in  the 
road  and  injured  his  horse. 

Judge  Reinhard  says:  ''The  first  important  inquiry 
that  arises  is  as  to  the  status  occupied  by  appellant  in  re- 
lation to  the  appellee's  ground  at  the  time  the  former  at- 
tempted to  cross  it  on  the  night  of  January  1.  Was  he 
a  trespasser  or  a  licensee?  for  we- think  it  clearly  appears 
from  the  evidence  that  he  sustained  one  or  the  other  of 
these  positions  to  the  property.  We  think  that  the  right 
the  appellant  had,  if  any,  to  the  use  of  the  appellee's 
property  was  the  same  as  that  which  the  public  had. 
The  latter  had  used  this  ground,  as  we  have  seen,  with- 
out objection,  for  a  number  of  years.  This  did  not 
amount  to  a  dedication  or  give  the  public  an  easement, 
but  did  amount  to  a  license.  A  license  may  be  created 
either  by  parol  or  by  acquiescence  in  the  use  of  the  prop- 
erty for  the  purpose  in  question  without  objection." 

We  quote,  in  this  connection,  from  the  opinion  of 
Judge  Ross  in  Morrow  v.  Sweeney,  10  Ind.  App.  626,  as 
follows:  **In  every  case  involving  actionable  negligence, 
there  are  necessarily  three  elements  essential  to  its  exist- 
ence.    (1)  The  existence  of  a  duty  on  the  part  of  the  de- 
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fendant  to  protect  the  plaintiff  from  the  injury  of  which 
he  complains.  (2)  A  failure  by  the  defendant  to  perform 
that  duty;  and  (3)  An  injury  to  the  plaintiff  from  such 
failure  of  the  defendant.  When  these  elements  are 
brought  together  they  unitedly  constitute  actionable 
^^gligence.  The  absence  of  any  one  of  these  elements 
renders  a  complaint  bad  or  the  evidence  insufficient. 
Faria  v.  Hoherg,  134  Ind.  269.  In  Thiele  v.  McManus, 
3  Ind.  App.  132,  this  court  said:  'A  complaint  for  per- 
sonal injury  through  negligence  must  show  a  legal  duty 
or  obligation  of  the  defendant  toward  the  person  injured, 
existing  at  the  time  and  place  of  the  injury,  which  the 
defendant  failed  to  perform  or  fulfill,  and  that  the  injury 
was  occasioned  by  such  failure.'  The  law  accords  to 
every  person  the  right  to  the  free  use  of  his  own  property, 
subject  only  to  the  limitation  that  he  so  use  it  that  he  in- 
flict no  injury  upon  others.  In  such  use  he  is  not 
bound  to  anticipate  that  others  will  go  upon  his  prop- 
erty or  put  themselves  in  the  way  of  his  rightful  use 
thereof,  but  he  has  a  right  to  assume  that  his  right  to 
the  use  and  possession  is  exclusive,  except  he  has  granted 
rights  or  privileges  with  reference  thereto  to  others,  in 
which  event  he  is  bound  to  so  use  it  as  not  to  interfere 
with  their  rights.  'There  is  an  elementary  and  funda- 
mental principle  of  law,  which  is  based  upon,  and  coeval 
with  the  right  to  own  and  control  property,  that  a  man 
must  so  use  his  own  rights  and  property  as  to  do  no  in- 
jury to  those  of  his  neighbor.'  Oagg  v.  Vetter,  41  Ind. 
228.  There  is  a  duty,  therefore,  resting  upon  all  persons 
to  so  use  their  property  that  in  such  use  they  may  not 
injure  others  in  the  exercise  of  their  rights.  The  duty 
thus  imposed  extends  only  to  the  extent  of  recognizing 
and  observing  such  rights.  If  no  rights  exist  there  is 
no  duty  imposed.  In  the  case  under  consideration  the 
question  arises:  what  rights  had  appellee  or  the  general 
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public  to  pass  over  and  across  appellant's  property?  If 
no  right  of  passage  existed,  and  appellant  had  a  right  to 
inclose  his  property  with  a  barbed  wire  fence,  the  com- 
plaint does  not  state  a  cause  of  action.  It  is  not  con- 
tended that  a  highway  had  been  established  across  ap- 
pellant's lot  by  user.  If  appellee's  wife  attempted  to 
drive  upon  appellant's  lot,  it  was  not  because  she  was 
exercising  the  right  of  the  general  public  to  use  a  pub- 
lic highway.  It  must  be  inferred,  therefore,  that  she 
was  a  trespasser,  unless  the  facts  alleged  show  that  she 
was  a  licensee.  *  *  *  The  questions  here  discussed 
arose  in  the  case  of  Carakaddon  v.  Millsy  5  Ind.  App.  22, 
and  were  fully  and  ably  discussed  there,  and  we  adhere 
to  the  principles  there  announced." 

In  this  connection  we  quote  from  a  recent  opinion  of 
this  court:  ''In  actions  for  injuries  sustained  by  a 
child,  the  question  as  to  the  negligence  of  the  defendant, 
ordinarily,  stands  on  the  same  footing  as  in  case  of  an 
adult  person,  except  when  a  child  is  seen  by  the  defend- 
ant in  time  to  avoid  the  injury,  or  when  the  liability  of 
children  to  exposure  is  known  by  the  defendant  prior  to 
the  injury,  then  a  higher  degree  of  care  is  exacted  of  the 
defendant,  under  some  circumstances,  to  avoid  the  in- 
jury." Louisville,  etc.,  R,  W.  Co.y.  Sears,  11  Ind.  App. 
654;  Louisville,  etc.,  R,  R.  Go.  v.  Lohges,  supra. 

In  the  case  last  cited  the  court  says  ''that  as  to  chil- 
dren of  tender  years  the  company  may  be  held  liable  not 
only  where  they  fail  to  use  proper  care  after  the  child  is 
discovered,  but  also  where  they  might,  by  the  use  of  rea- 
sonable diligence,  have  discovered  the  child  and  have 
avoided  any  injury  to  it,"  as  asserted  by  some  authori- 
ties. 

In  a  recent  Missouri  case  the  court  says:  "But  be- 
cause of  the  known  propensity  of  children  and  even 
adults  to  take  the  chances  of  walking  on  those  tracks  in 
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populous  cities  or  districts,  the  rule  has  long  been  set* 
tied  in  this  State,  that  when  there  is  reason  to  apprehend 
that  the  track  may  not  be  clear,  notwithstanding  the 
right  of  the  company  to  have  it  clear,  the  persons  oper- 
ating a  train  can  not  act  on  the  presumption  that  the 
track  is  clear  without  being  responsible  for  the  conse- 
quences.'' Fidler  v.  St,  Louis,  etc.,  R.  Co.,  107  Mo. 
645. 

In  this  connection  we  quote  from  the  opinion  of  Judge 
NiBLACK  in  Indiana,  etc.,  R.  W.  Co.  v.  Barnhart,  115 
Ind.  399,  as  follows:  ''Where  a  person  has  a  license  to 
go  upon  the  grounds  or  the  enclosure  of  another,  he 
takes  the  premises  as  he  finds  them,  and  accepts  what- 
ever perils  he  incurs  in  the  use  of  such  license.  But 
when  the  owner  or  occupant,  by  enticement,  allurement 
or  inducement,  whether  express  or  implied,  causes  an- 
other to  come  upon  his  lands,  he  then  assumes  the  obli- 
gation of  providing  for  the  safety  and  protection  of  the 
person  so  coming,  and  for  any  breach  of  duty  in  that 
respect  such  owner  or  occupant  becomes  liable  for  any 
injury  which  may  result  to  the  person  so  caused  to  come 
onto  his  lands.  The  enticement,  allurement  or  induce- 
ment, as  the  case  may  be,  must  be  the  equivalent  of  an 
express  or  implied  invitation.  Mere  acquiescence  in  the 
U3e  of  one's  lands  by  another  is  not  sufficient.  Such  an 
implied  invitation  may  be  inferred  from  some  act  or  line 
of  conduct,  or  from  some  designation  or  dedication." 

The  first  question  to  be  determined  is  whether,  under 
the  facts  and  circumstances  alleged  in  the  complaint,  in 
the  light  of  the  authorities,  the  appellant  owed  to  the 
boy  a  duty  to  protect  him  from  the  dangers  growing  out 
of  the  acts  of  negligence  on  the  part  of  appellant  charged 
in  the  complaint  as  the  proximate  cause  of  his  injury. 

The  basis  of  the  right  of  recovery  is  a  breach  of  duty, 
and  it  is  absolutely  impossible  that  a  right  of  action  can 
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exist  where  there  is  no  duty.  It  is  an  elementary  prin- 
ciple, deeply  and  firmly  rooted,  that  where  there  is  no 
duty  there  can  be  no  actionable  negligence.  It  is  abso- 
lutely inconceivable  that  there  can  be  actionable  negli- 
gence where  there  is  no  duty,  since  negligence  with- 
out breach  of  duty  can  not  possibly  exist.  Dr.  Wharton 
says:  ''Negligence,  in  its  civil  relations,  is  such  an  in- 
advertent imperfection,  by  a  responsible  human  agent, 
in  the  discharge  of  a  legal  duty,  as  immediately  pro- 
duces, in  an  ordinary  and  legal  sequence,  a  damage  to 
another/'  Wharton  Neg.,  section  3.  This  learned 
author  analyzes  negligence  into  its  constituent  elements 
and  as  one  of  these  elements  gives  this:  ''III.  A  duty 
which  is  thus  imperfectly  discharged."  Ibid.  Another 
text-book  gives  this  analysis:  "  ( 1 )  Whether  a  particu- 
lar act  has  been  performed,  and  (2),  whether  the  per- 
formance or  omission  of  this  act  was  a  breach  of  a  legal 
duty."  Shearman  &  Redf.  Neg.,  section  11.  A  con- 
tributor to  a  very  valuable  work  thus  states  the  law: 
"There  can  be  no  case  of  the  negligent  injury  of  one 
person  by  another  in  the  absence  of  a  legal  duty  due 
from  the  person  inflicting  the  injury  to  the  person  on 
whom  it  is  inflicted."  16  Am.  and  Eng.  Encyc.  Law, 
415.  Many  authorities  are  cited  in  support  of  this  state- 
ment. Judge  Cooley  says:  "The  first  requisite  in  estab- 
lishing negligence  is  to  show  the  existence  of  the  duty 
which  it  is  supposed  has  not  been  performed."  Cooley 
Torts,  659. 

The  nature  and  practical  application  of  the  elementary 
doctrine  to  which  we  have  referred  is  shown  in  the  case 
of  Sweeny  v.  Old  Colony,  etc.,  R.  R.  Co.,  10  Allen,  368, 87 
Am.  Dec.  644. 

In  that  case  the  plaintiff  was  injured  while  crossing 
the  track  of  the  defendant  by  license,  and  it  was  held 
that  there  could  be  no  recovery.     In  the  well-reasoned 
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opinion  delivered  in  that  case  it  was  said:  ''In  order  to 
maintain  an  action  for  an  injury  to  person  or  property 
by  reason  of  negligence  or  want  of  due  care,  there  must 
be  shown  to  exist  some  obligation  or  duty  towards  the 
plaintiff,  which  the  defendant  has  left  undischarged  or 
unfulfilled.  This  is  the  basis  on  which  the  cause  of  ac- 
tion rests.  There  can  be  no  fault,  or  negligence,  or 
breach  of  duty,  where  there  is  no  act,  or  service,  or  con- 
tract which  a  party  is  bound  to  perform  or  fulfill.  All 
the  cases  in  the  books,  in  which  a  party  is  sought  to  be 
•charged  on  the  ground  that  he  has  caused  a  way  or  other 
place  to  be  encumbered  or  suffered  it  to  be  in  a  danger- 
ous condition,  whereby  accident  and  injury  have  been 
occasioned  to  another,  turn  on  the  principle  that  negli- 
gence consists  in  doing  or  omitting  to  do  an  act  by  which 
A  legal  duty  or  obligation  has  been  violated.  Thus,  a 
trespasser  who  comes  on  the  land  of  another  without 
right  can  not  maintain  an  action,  if  he  runs  against  a 
barrier  or  falls  into  an  excavation  there  situated.  The 
owner  of  the  land  is  not  bound  to  protect  or  provide 
safeguards  for  wrong-doers.  So  a  licensee  who  enters  on 
premises  by  permission  only,  without  any  enticement, 
allurement  or  inducement  being  held  out  to  him  by  the 
owner  or  occupant,  can  not  recover  damages  for  injuries 
caused  by  obstructions  or  pitfalls.  He  goes  there  at  his 
own  risk,  and  enjoys  the  license  subject  to  its  concomi- 
tant perils.  No  duty  is  imposed  by  law  on  the  owner  or 
occupant  to  keep  his  premises  in  a  suitable  condition  for 
those  who  come  there  solely  for  their  own  convenience 
or  pleasure,  and  who  are  not  either  expressly  invited  *  * 
or  induced  to  come  upon  them  by  the  purpose  for  which 
the  premises  are  appropriated  and  occupied,  or  by  some 
preparation  or  adaptation  of  the  place  for  use  by  cus- 
tomers or  passengers,  which  might  naturally  and  reason- 


688         APPELLATE  COURT  OF  INDIANA, 

Cleveland,  Cincinnati,  Chicago  and  St.  Loaie  Railway  Co.  v.  Adair. 

ably  lead  them  to  suppose  that  they  might  properly  and 
safely  enter  thereon." 

In  this  case  it  appears  that  appellant  built  its  tracks 
and  roadbed  in  the  usual  way.  The  tracks  were  enclosed 
by  fences  on  each  side.  There  were  cattle  guards  where 
he  entered.  At  the  point  where  the  engine  ran  upon 
the  decedent,  the  tracks  ran  along  an  embankment  two 
or  three  feet  high.  Trains  in  great  number  were  pass- 
ing over  the  tracks  of  appellant  each  day.  The  mile  of 
road  on  which  appellant  was  walking  extended  from 
Orange  avenue  to  Rural  street,  the  east  corporation  line 
of  the  city,  and  between  these  two  highways  there  was 
no  crossing.  There  were  cattle  guards,  tracks  and  fences 
warning  the  boy  not  to  go  on  the  right  of  way. 

There  is  no  fact  averred  in  the  complaint  from  which 
it  can  reasonably  be  inferred  that  appellant  either  ex- 
pressly or  by  implication  invited  the  boy  to  come  upon 
the  track.  Neither  is  any  such  fact  proven  by  the  evi- 
dence. Mere  sufference  or  permissive  acquiescence  in 
the  use  of  the  tracks  and  right  of  way,  under  the  facts 
and  circumstances  of  this  case,  is  not  sufficient  to  con- 
stitute an  invitation.  We  can  not  imply  an  invitation 
to  the  boy  to  enter  upon  the  tracks  and  right  of  way  of 
appellant  at  the  place  where  he  entered  and  to  travel 
longitudinally  along  the  same  in  the  manner  he  was  do- 
ing when  injured,  and  therefore  the  question  is  whether 
treating  him  as  a  mere  licensee  the  company  is  chargea- 
ble with  actionable  negligence.  Under  the  rule  enun- 
ciated in  Barry  v.  New  York,  etc.,  R,  R,  Co.,  supra,  and 
in  Fidler  v.  St.  Louis,  etc.,  R.  R.  Co.,  supra,  appellant 
would  be  liable.  Following  our  own  cases,  however, 
there  is  no  liability  unless  it  is  on  the  ground  that  the 
appellant  might,  by  the  use  of  reasonable  diligence, 
have  discovered  the  boy  and  have  avoided  any  injury  to 
him.     Jeifersonville,  etc.,  R.  R.  Co.  v.  Ooldsmith,  supra; 
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McClaren,  Admr.,  v.  Indianapolis,  etc.,  R.  R.  Co.,  supra; 
Terre  Haute,  etc.,  R.  R.  Co.  v.  Qraham,  supra;  Ivens  v. 
Cincinnati,  etc.,  R.  W,  Co.,  supra;  Cleveland,  etc.,  R.  W. 
Co.  V.  Stephenson,  supra;  Pennsylvania  Co.  v.  Meyers,  su- 
pra; Evansville,  etc.,  It.  R.  Co.  v.  Qriffin,  supra;  Faris 
V.  Hoherg,  supra. 

The  following  cases  are  all  distinguishable  from  the 
one  in  review  and  are  not  in  point:  Louisville,  etc.,  R. 
W.  Co.  V.  Phillips,  supra;  Palmer  v.  Chicago,  etc.,  R.  R. 
Co.,  supra;  Carskaddon  v.  Mills,  supra;  Morrow  v. 
Sweeney,  supra;  Indianapolis,  etc.,  R.  W.  Co.  v.  Pitzer,  109 
Ind.  179;  Louisville,  etc^  R.  R.  Co.  v.  Lohges,  supra;  Citi- 
zens' Street  R.  R.  Co.,  etc.,  v.  Stoddard,  10  Ind.  App.  278; 
City  of  Indianapolis  v.  Emmelman,  108  Ind.  530;  Penso 
V.  McCormick,  supra. 

It  is  not  alleged  in  the  complaint  that  appellant  might, 
by  the  use  of  reasonable  diligence,  have  discovered  the 
boy  and  avoided  the  injury  to  him.  Neither  is  it  al- 
leged that  appellant  knew  that  children  were  likely  to 
expose  themselves  to  danger  by  entering  upon  the  tracks 
and  right  of  way  at  this  point;  nor  is  there  any  direct 
averment  that  children  were  in  the  habit  of  walking  on 
and  along  the  tracks  and  right  of  way  with  the  consent, 
knowledge,  and  permission  of  appellant. 

If,  however,  it  were  conceded  that  the  complaint  was 
sufficient  after  verdict,  when  attacked  for  the  first  time 
in  this  court,  the  question  remains  whether  there  was, 
in  the  light  of  the  principles  hereinbefore  enunciated, 
any  error  in  the  ruling  of  the  trial  court  in  sustaining 
the  demurrer  to  the  evidence. 

In  this  connection  we  quote  from  Palmer  v.  Chicago, 
etc.,  R.  R.  Co.,  112  Ind.  250,  as  follows: 

'*First.  The  court  is  bound  to  accept  as  true  all  the 
facts  which  the  evidence  tends  to  prove,  and,  as  against 
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the  party  demurring,  to  draw  from  the  evidence  all  such 
reasonable  inferences  as  a  jury  might  draw.     *     *     • 

"Second.  If  there  is  a  conflict  in  the  evidence,  then 
only  such  evidence  as  is  favorable  to  the  party  against 
whom  the  demurrer  is  directed  can  be  considered,  and 
that  which  is  favorable  to  the  demurring  party  is  deemed 
to  be  withdrawn." 

In  one  of  the  leading  cases  upon  the  subject,  Bidkeley 
V.  Butler,  2  Barn.  &  C.  434,  the  court  said:  ''What 
then  is  the  office  of  a  demurrer  to  the  evidence?  It  is 
this:  If  the  party  tender  a  bill  of  exceptions,  the  evidence 
must  be  left  to  the  jury;  but  if  the  party  does  not  wish 
that,  he  may  withdraw  it  from  their  consideration  by  a 
demurrer.  If,  however,  he  does  not  demur,  he  must  not 
be  placed  in  a  better  situation  than  if  he  did.  Now,  by 
a  demurrer  to  evidence,  all  the  facts  of  which  there  is 
any  evidence  are  admitted,  and  all  conclusions  which  can 
fairly  and  logically  be  deduced  from  those  facts." 

The  rule  was  thus  stated  by  Chief  Justice  Marshall  in 
Pawling  v.  United  States,  4  Cranch,  219:  '*The  party 
demurring  admits  the  truth  of  the  testimony  to  which  he 
demurs,  and  also  those  conclusions  of  fact  which  a  jury 
may  fairly  draw  from  that  testimony.  Forced  and  vio- 
lent inferences  he  does  not  admit;  but  the  testimony  is 
to  be  taken  most  strongly  against  him,  and  such  conclu- 
sions as  a  jury  might  justifiably  draw  the  court  ought  to 
draw." 

Much  to  the  same  effect  is  the  statement  of  the  court  in 
Willcuts  V.  Northwestern,  etc.,  Life  Ins,  Co.,  81  Ind.  300 
(303),  that  ''a  demurrer  to  the  evidence  admits  all  facts 
of  which  there  is  any  evidence,  and  all  inferences  which 
can  be  logically  and  reasonably  drawn  from  the  evi- 
dence." 

In  a  note  to  2  Tidd's  Pr.  865,  the  following  statement 
is  made:     "The  court  will  also,  on  the  argument  of  the 
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demurrer,  make  every  inference  of  fact  in  favor  of  the 
party  which  the  jury  might  with  the  least  degree  of  pro- 
priety have  inferred;  but  they  ought  not  to  make  forced 
inferences."  Tennessee  Coal,  Iron  and  R.  R.  Co.  v. 
Sargent,  2  Ind.  App.  458. 

Applying  these  rules,  does  the  evidence  considering 
only  that  which  is  favorable  to  appellee,  and  yielding  to 
him  the  full  benefit  of  all  the  reasonable  inferences  for 
which  it  supplies  him  a  foundation,  show  that  he  was 
entitled  to  recover?  On  the  question  of  contributory 
negligence  it  may  be  conceded  that  the  parents  were  not 
in  fault,  and  that  the  boy  was  bound  to  exercise  only  the 
degree  of  care  which  could  be  reasonably  expected  of  one 
of  his  age. 

Further,  if  there  is  room  for  difference  of  opinion,  un- 
der the  rules  applicable  in  such  cases,  between  reason- 
able  men,  as  to  the  inferences  which  might  be  fairly 
drawn  from  the  facts  and  circumstances  disclosed  by  the 
evidence,  the  question  as  to  whether  the  boy  exercised 
ordinary  care — such  care  and  caution  as  are  usually 
looked  for  in  other  children  of  like  age  and  capacity  with 
the  decedent — was  a  question  for  the  jury's  determina- 
tion, and  if  the  jury  might  have  drawn  the  inference 
that  the  boy  was  in  the  exercise  of  ordinary  care,  the  de- 
murrer should  have  been  overruled  on  this  question. 
Louisville,  etc.,  R.  W.  Co.  v.  Sears,  supra,  and  authorities 
there  cited. 

In  Cleveland,  etc.,  R.  W.  Co.  v.  Tort,  Admr.,  U. 
S.  Cir.  Ct.  of  App.,  the  boy  was  *eight  years,  seven 
months  and  six  days  old  at  the  time  he  was  killed.  ''He 
was  a  strong  and  healthy  boy,  and  bright  and  intelligent 
for  his  age.  *  *  *  The  decedent  was  old  enough  to 
be  prima  facie  responsible  for  his  trespasses,  as  well  as 
chargeable  with  contributory  negligence  for  a  failure  to 
exercise  ordinary  care,  having  regard  to  his  age  an^  in- 
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telligence,  aud  the  circumstances  in  which  he  was  placed 
when  killed." 

In  this  case,  the  presence  of  the  boy  on  the  right  of 
way  was  not  caused  by  any  wrong  of  appellant. 

In  Indianapolis^  etc.,  22.  W.  Co.  v.  Pitzer,  supra,  the 
child,  it  is  true,  in  the  first  instance,  entered  the  train 
without  right,  but  this  act  did  not  cause  his  injury.  The 
conductor,  in  that  case,  expelled  the  child  from  the  train 
miles  from  home,  and  this  act,  in  connection  with  the 
wrong  of  the  engineer  of  the  other  train  in  negligently 
failing  to  stop  the  train  after  he  saw  the  child,  when  it 
was  within  his  power  to  do  so,  before  it  was  upon  the 
child,  unitedly  constitute  the  basis  of  the  reasoning  in 
that  decision. 

The  rule  is  well  settled  that  every  case  is  to  be  deter- 
mined by  its  own  circumstances,  and  that  children  are 
to  be  held  responsible  only  for  the  discretion  of  chil- 
dren. 

In  this  case  the  boy  entered  the  tracks  over  cattle 
guards.  The  right  of  way  was  fenced  on  both  sides. 
The  tracks  were  elevated,  and  they  were  not  in  or  along 
a  street,  alley  or  highway.  Trains  were  frequently  mov- 
ing on  the  tracks  in  both  directions.  There  was  no  evi- 
dence tending  to  show  any  invitation,  allurement  or  en- 
ticement on  the  part  of  appellant  to  the  boy  to  enter  on 
the  tracks  or  right  of  way  at  that  point.  It  does  not  ap- 
pear that  the  boy  had  previously  walked  thereon,  or  that 
he  had  any  knowledge  that  the  tracks  or  right  of  way 
were  ever  so  used  by  others  with  or  without  the  consent 
or  permission  of  appellant.  There  is  no  explanation  as 
to  why  the  boy  was  there. 

In  view  of  the  tender  years  of  the  boy,  we  would  hesi- 
tate to  charge  him,  as  a  matter  of  law,  with  contributory 
negligence. 

The  acquiescence  or  permission  of  appellant  in  the 
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use  of  the  tracks  as  a  foot  path  must  be  construed,  un- 
der the  circumstances,  in  the  light  of  the  continuous 
use  thereof  by  appellant. 

In  any  event,  without  further  prolonging  this  opinion, 
which  has  reached  an  unreasonable  length,  suflBce  it  to 
say  that  in  our  judgment,  under  the  issues,  in  the  light 
of  the  authorities  cited,  appellant  was  not  guilty  of  ac- 
tionable negligence  and  that  there  was  no  error  in  sus- 
taining the  demurrer  to  the  evidence.  There  was  no  in- 
vitation, either  express  or  implied,  to  the  boy  to  enter 
and  walk  on  and  along  the  railroad  tracks.  The  princi- 
ple appears  to  be  that  invitation  is  inferred  where  there 
is  a  common  interest  or  mutual  advantage,  while  a 
license  is  inferred  where  the  object  is  the  mere  pleasure 
or  benefit  of  the  person  using  it.  Bennett  v.  Railroad 
Co.,  102  U.  S.  577. 

Judgment  of  general  term  of  superior  court  reversed, 
with  instructions  to  affirm  judgment  rendered  at  special 
term. 

Filed  Jan.  20, 1895. 

Opinion  on  Petition  for  Rbheabing. 

Davis,  J. — Counsel  for  appellee  have  presented  an 
earnest  and  able  petition  for  a  rehearing,  which  we  have 
carefully  considered.  If,  through  misapprehension  of 
the  record,  any  statements  in  the  original  opinion  rela- 
tive to  the  cattle  guard  or  fences  are  inaccurate,  we  were 
inadvertently,  no  doubt,  misled  by  counsel,  but  however 
this  may  be,  such  inaccurate  statements,  if  any,  are  not 
of  a  material  character. 

Conceding  that  the  ordinance  was  in  the  nature  of  a 

police  regulation  and  that  its  provisions  applied  to  all 

points  within  the  corporate  limits,  the  result  under  the 

decisions  in  this  State  is  the  same.      Whitson  v.  City  of 

Vol.  12—38 
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Franklin,  34  Ind.  392;  Pennsylvania  Co.  v.  Horton,  132 
Ind.  89. 

It  necessarily  results  then,  under  the  circumstances  of 
this  case,  that  the  failure  to  comply  with  the  require- 
ments of  the  ordinance,  as  alleged  in  the  complaint,  con- 
stitutes negligence  and  that  such  negligence  was  the 
proximate  cause  of  the  boy's  death.  Chicago,  etc.,  R. 
R.  Co.  V.  Boggs,  101  Ind.  522. 

It  may  therefore  be  conceded  that  the  boy  was  killed 
through  the  negligence  of  appellant,  but  the  fact  is  he 
was  on  the  track  of  appellant,  not  at  a  crossing  nor  in 
the  street,  as  a  mere  volunteer  or  bare  licensee  without 
invitation  of  appellant  either  express  or  implied.  Cleve- 
land, etc.,  R.  Co.  V.  Martin,  39  N.  E.  Rep.  759. 

Under  these  circumstances  the  appellant  owed  him  no 
duty  to  protect  him  from  its  mere  negligence.  Cleveland, 
etc.,  R.  W,  Co.  V.  Stephenson,  139  Ind.  641;  Faris  v. 
Hoberg,  134  Ind.  269. 

It  should  be  borne  in  mind,  in  this  connection,  that 
actionable  negligence  consists  in  the  failure  of  the  defend- 
ant to  discharge  some  duty  or  obligation  resting  upon  the 
defendant  toward  the  plaintiff  from  which  injury  has  re- 
sulted. SouthBendlron  Works  v.  Larger,  11  Ind.  App.  367. 

It  is  true  he  may  owe  the  duty  to  the  plaintiff  in  con- 
nection with  other  persons.  Salem  and  Bedford  Stone 
Co.  V.  O'Brien,  12  Ind.  App.  217. 
/  As  we  have  shown,  in  the  original  opinion,  appellee 
/  could  only  recover,  under  the  circumstances  of  this  case, 
for  the  willful  injury  of  the  boy.  Pittsburgh,  etc.,  R.  W. 
Co.  V.  Redding,  140  Ind.  101;  Parker,  Admr.,  v.  Penn- 
sylvania  Co.,  134  Ind.  673;  Sherfey  v.  EvansviUe,  etc., 
R.  R.  Co.  121  Ind.  427. 

The  petition  for  rehearing  is  overruled. 

Ross,  J.,  concurs  in  the  conclusion. 

Filed  May  28,  1895. 
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Dissenting  Opinion. 

Gavin,  J. — ^While  one  entering  upon  the  grounds  of 
another  as  a  bare  licensee  assumes  all  the  hazards  of 
their  present  condition,  such  as  pitfalls,  etc.,  I  am  un- 
able to  agree  that,  as  to  the  subsequent  active  negligence 
of  the  owner,  even  a  mere  licensee  and  a  trespasser  are 
upon  the  same  footing. 

LoTZ,  J.,  concurs  with  Gavin,  J. 

Filed  May  28, 1885. 


No.  1,439. 

HocH  ET  AL.  V.  Monroe  Township  of  Pulaski  County. 

Draiv AQU.— Public  DUch.—Bepairs  and  Cleaning,— Action  by  Township 
Trustee  for  Work  of  Cleaning  and  Bepairing. — Conditions  Precedent. — 
Notice. — Time. — ^The  fixing  of  the  time,  and  notice  thereof,  within 
which  a  landowner  shall  repair  and  clean  the  allotment  of  a  public 
ditch  set  off  to  him  by  the  township  trustee  are  conditions  prece- 
dent to  the  right  of  the  trustee  to  recover  for  having  such  work 
done,  on  failure  of  the  landowner  to  repair  and  clean  the  same  be- 
tween the  1st  day  of  August  and  the  1st  day  of  November. 

8amb. — Party  Plaintiff,— Such  action  against  the  landowner  may  be 
brought  in  the  name  of  the  trustee  or  in  the  name  of  the  township. 

From  the  Pulaski  Circuit  Court. 
B.  Borders,  for  appellants. 

Davis,  J. — ^The  appellee,  by  Thomas  Hedges,  her 
trustee,  instituted  this  action  against  appellants  to  re- 
cover for  the  work  of  cleaning  and  repairing  the  allot- 
ment of  a  public  ditch  set  off  to  real  estate  owned  by  ap- 
pellant Rudolph  Hoch  which  he  failed  and  neglected 
to  clean  out  between  the  first  day  of  August  and  the  first 
day  of  November,  3893. 
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Sections  1202,  1203,  1207,  1208,  Elliott's  Supp.;  act 
approved  February  26,  1891,  Acts  1891,  p.  47;  act  ap- 
proved March  3, 1893,  Acts  1893,  p.  271.  Section  5638, 
R.  S.  1894. 

The  act  of  1891  provides  that  it  shall  be  the  duty  of 
the  township  trustee,  before  the  first  day  of  August  of 
each  year,  to  fix  a  time  within  which  each  allotment  on 
every  ditch  shall  be  completed  by  the  person  whose  duty 
it  is  to  perform  the  same.  It  is  further  provided  that  it 
shall  be  the  duty  of  every  person  to  whom  any  allotment 
has  been  made,  upon  receipt  of  the  notice  from  tlie 
trustee  as  to  the  time  in  which  such  allotment  shall  be 
completed,  to  perform  his  allotment  within  the  time  fixed 
in  said  notice,  and  on  failure  to  do  so  the  trustee  shall 
proceed  at  once  to  have  the  same  completed. 

The  judgment  against  appellants  was  based  on  the 
second  paragraph  of  the  complaint.  Appellants,  hus- 
band and  wife,  demurred  to  this  paragraph  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  There  is  no  averment  in  the  complaint  that 
the  trustee,  before  the  first  of  August,  fixed  a  time  with- 
in which  appellants'  allotment  should  be  completed,  or 
that  prior  to  the  first  of  August,  1893,  he  notified  appel- 
lants of  the  time  so  fixed  for  the  completion  thereof,  or 
that  appellants  failed  to  perform  such  allotment  within 
the  time  fixed  in  said  notice. 

Under  the  act  of  1889  it  was  made  the  duty  of  the 
owner  of  each  tract  of  land  to  clean  out  and  repair  the 
portion  of  said  work  allotted  to  such  tract  between  the 
first  days  of  September  and  November.  Section  1207, 
Elliott's  Supp. 

Under  the  act  of  1891  it  was  made  his  duty  to  so  clean 
out  and  repair  such  allotment  between  the  first  days  of 
August  and  November  of  each  year,  within  the  time  fixed 
by  the  township  trustee. 
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Sections  1  and  2,  Acts  1891,  supra.  The  only  differ- 
ence between  the  act  of  1891  and  the  act  of  1893  is  the 
proviso  in  the  later  act  in  relation  to  blind  ditches. 

The  complaint  proceeds  on  the  theory  that  if  the  land- 
owner fails  to  clean  out  and  repair  his  allotment  between 
the  first  of  August  and  the  first  of  November  the  trustee 
may  have  the  same  completed  and  recover  therefor  re- 
gardless of  whether  the  trustee  has  complied  with  the 
provisions  of  section  2  of  the  act  of  1891  on  his  part. 

In  our  opinion  the  substantial  compliance  with  these 
provisions  by  the  trustee  are  conditions  precedent  to 
his  right  to  recover.  In  other  words,  he  must  fix  the 
time  within  which  the  allotment  shall  be  completed 
and  I  give  the  notice  to  the  landowner  of  the  time 
so  fixed,  before  the  first  of  August,  and  then,  on  his  fail- 
ure to  perform  his  allotment  within  the  time  fixed  in 
such  notice,  the  trustee  may  proceed  to  have  the  same 
completed.  When  these  requirements  have  been  com- 
plied with  he  may  bring  suit  to  collect  such  expense  and 
fees. 

The  action  may  be  brought  in  the  name  of  the  trustee. 
Section  5638,  supra;  Norris  v.  Tice,  39  N.  E.  Rep.  1046; 
Daggy  v.  Ball,  7  Ind.  App.  64. 

I  see  no  reason,  however,  why  the  action  may  not  be 
prosecuted  by  the  trustee  in  the  name  of  the  township. 

There  may  be  other  defects  in  the  complaint,  but  in 
our  opinion  they  are  not  of  vital  importance.  The  ap- 
pellee has  not  favored  us  with  a  brief. 

Judgment  reversed,  with  instructions  to  sustain  demur- 
rer to  second  paragraph  of  complaint,  with  leave  to 
amend. 

FUedMay28, 18d6. 
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No.  1,467. 

Woods  et  al.  v.  Dalrymple. 

New  Trial,— Finding  Contrary  to  Evidence.— Promissory  Note, — 8et» 
Off. — ^That  the  answer  of  set-off  to  an  action  on  a  promissory  note, 
wherein  it  is  alleged  that  a  judgment  against  the  plaintiff's  assignor 
was  assigned  to  defendant  prior  to  the  assignment  of  the  note  to 
plaintiff,  is  sustained  by  the  evidence,  and  that  the  finding  for 
plaintiff  is  contrary  to  the  evidence,  see  opinion. 

Opinion  on  petition  for  rehearing  by  Davis,  J. 

From  the  Henry  Circuit  Court. 
L.  P.  Newby,  for  appellants. 
Brown  &  Brotun,  for  appellee^ 

Davis,  J.— On  the  28th  of  September,  1892,  Wilbur 
Woods,  as  principal,  and  W.  R.  Holland,  as  surety,  ex- 
ecuted a  note  to  Lewis  Dalrymple  for  $50.  This  action 
was  instituted  on  said  note  by  appellee,  who  held  the 
same  by  assignment,  against  the  appellants  on  the  31st 
of  January,  1893. 

The  appellant  Woods  answered  by  way  of  set-off  that  on 
the  12th  day  of  October,  1891,  the  guardian  of  Caroline 
H.  English  recovered  judgment  against  said  Lewis  Dal- 
rymple, as  principal,  and  Daniel  T.  Carter  and  others, 
as  sureties,  for  $297.04,  on  which  said  Carter  paid  $90, 
and  that  he  thereafter,  on  the  5th  of  October,  1892,  for 
a  valuable  consideration,  assigned  all  his  right,  title  and 
interest  in  and  to  said  judgment  to  said  Woods;  that  said 
judgment  was  assigned  to  him  before  the  note  was  as- 
signed to  appellee;  that  said  Woods  was  principal  and 
said  Holland  surety  on  the  note. 

On  trial  by  the  court,  judgment  was  rendered  against 
appellants  for  the  full  amount  of  the  note. 

The  only  error  assigned  in  this  court  is  that  the  court 
below  erred  in  overruling  appellants'  motion  for  a  new 
trial. 
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The  reasons  assigned  in  the  motion  for  a  new  trial 
are  that  the  finding  is  contrary  to  law,  that  it  is  not  sus- 
tained by  sufficient  evidence,  and  that  it  is  contrary  to 
the  evidence. 

It  appears,  from  the  evidence,  that  Lewis  Dalrymple 
was  guardian  of  Caroline  H.  English;  that  said  Wilbur 
Woods  was  his  attorney;  that  said  Carter  became  surety 
on  Dalrymple 's  bond  at  the  request  of  Woods,  under  a 
promise  that  Woods  would  save  him  from  loss;  that  Dal- 
rymple loaned  said  Woods  $250  of  the  trust  funds. 
Judgment  was  rendered  against  Dalrymple  and  the  sure- 
ties on  his  bond  in  favor  of  his  successor,  and,  in  Oc- 
tober, 1891,  Woods  gave  Carter  $90,  which  he  paid  on 
said  judgment.  Afterwards  Dalrymple  instituted  suit 
against  Woods  to  recover  the  money  loaned  to  him,  and, 
on  compromise  of  that  action,  the  note  in  controversy 
was  executed  and  afterwards  assigned  to  appellee.  After 
the  execution  of  this  note  by  Woods,  on  the  28th  day  of 
September,  Carter,  on  the  5th  of  October,  1892,  assigned 
to  him  his  interest  in  the  judgment  rendered  against 
him  as  surety  on  the  guardian's  bond.  Woods  paid 
nothing  to  Carter  after  the  execution  of  the  note  in  suit. 
The  sole  and  only  consideration  for  this  assignment  was 
the  money  previously  furnished  by  Woods  to  Carter  to 
pay  on  the  judgment. 

Whether  the  note  was  assigned  to  appellee  before  or 
after  the  execution  of  the  assignment  by  Carter  to  Woods 
does  not  appear,  but  it  is  shown,  without  contradiction, 
that  at  the  time  of  the  assignment  of  the  judgment  by 
Carter,  Woods  had  no  notice  that  the  note  had  been  as- 
signed to  appellee.  It  does  not  appear  that  appellee  was 
the  purchaser  of  the  note  for  value.  After  the  payment 
by  Carter  on  the  judgment,  it  remained  in  force  to  that 
amount  against  Dalrymple  for  his  use.  Section  1228, 
R.  S.  1894,  section  1214,  R.  S.  1881. 
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The  money  advanced  by  Woods  to  Carter  to  pay  on 
the  judgment  was  a  good  consideration  for  the  assign- 
ment thereof  to  Woods.  Whether  Woods  ever  in  fact 
paid  the  full  amount  of  the  debt  he  owed  Dalrymple  is 
not  clear. 

It  is  not  controverted,  however,  that  Lewis  Dalrymple 
compromised  and  settled  his  claim  against  Woods  in 
consideration  of  the  payment  of  $50  and  the  execution  of 
two  notes  for  $50  each,  one  of  which  is  the  note  in 
suit.  It  is  true,  there  are  some  parts  of  the  transaction 
and  the  incidents  thereto  which  are  not  fully  and  satis- 
factorily explained,  but  it  does  appear  that  Carter,  as 
surety,  paid  $90  on  the  judgment  against  Lewis  Dal- 
rymple as  guardian;  that  by  reason  of  this  payment  the 
judgment  remained  in  force  for  his  benefit;  that  in  con- 
sideration of  the  money  furnished  by  Woods  he  assigned 
his  interest  in  the  judgment  to  Woods.  As  we  view  the 
evidence  we  are  not  able  to  understand  why  in  this  ac- 
tion, under  the  issues.  Woods  was  not  entitled  to  set  off 
this  judgment  against  the  note  executed  by  him  to  Lewis 
Dalrymple  and  assigned  to  appellee. 

Judgment  reversed,  with  instructions  to  sustain  ap- 
pellant's  motion  for  a  new  trial  and  with  leave  to  parties 
to  open  issues  and  amend  pleadings  if  desired. 

Filed  Feb.  26,  1896. 

On  Petition  for  a  Rehearing. 

Davis,  J. — Counsel  for  appellee,  in  support  of  the  pe- 
tition for  a  rehearing,  insist  there  is  evidence  in  the 
record  tending  to  prove  that  when  Carter  paid  the  judg- 
ment he  paid  it  with  money  that  belonged  to  Dalrymple, 
the  principal  in  the  bond;  that  Woods  was  Dalrymple 's 
attorney  and  guardian  and  had  in  his  possession  nearly 
three  hundred  dollars  of  Dalrymple's  money  and  placed 
ninety  dollars  of  this  money  in  Carter's  hands  to  indem- 
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nify  him  as  Dalrymple's  bondsman,  and  this  indemnity 
money  was  paid  on  the  judgment  by  Carter  and  that  this 
ended  the  transaction.  The  facts  and  the  pleadings,  as 
we  understand  them  from  an  examination  of  the  record, 
are  correctly  stated  in  our  original  opinion.  The  ap- 
pellee was  clearly  entitled  to  recover  on  the  note  -unless 
it  was  defeated  by  the  set-off.  The  only  reply  to  the  set- 
off was  a  general  denial.  It  is  conceded  that  judgment 
was  rendered  against  Dalrymple  as  principal  and  Carter 
as  surety;  that  Woods  furnished  Carter  the  money  to  pay 
on  the  judgment,  but  there  is  nothing  in  the  record 
showing  that  this  money  belonged  to  Dalrymple;  that 
Carter  paid  the  judgment  with  such  money  and  assigned 
the  judgment  to  Woods.  The  evidence,  without  contra- 
diction, shows  that  Woods  induced  Carter  to  become 
surety  on  Dalrymple^s  bond,  and  that  he  afterwards  gave 
him  the  money  to  pay  on  the  judgment,  and  that  Carter 
assigned  the  judgment  so  paid  by  him  as  such  surety  to 
Woods.  Woods  also  testified  that  he  borrowed  two  hun- 
dred and  fifty  dollars  of  Dalrymple  soon  after  he  was 
appointed  guardian  and  that  he  afterwards  paid  the  debt, 
in  money  and  by  allowance  for  services  rendered  Dal- 
rymple as  an  attorney,  but  his  cross-examination  leaves 
the  question  of  payment  in  full  in  doubt.  Afterwards 
Dalrymple  sued  him,  and  pending  the  litigation,  after  a 
verdict  had  been  rendered  against  him,  which  was  set 
aside,  he  settled  the  matter  by  executing  two  notes,  one 
being  the  note  in  suit,  and  by  paying  him  $50.  There 
is  no  other  testimony  in  the  record  on  the  subject.  It 
occurs  to  us  thai  prima  facie  the  set-off  was  established. 
The  set-off  was  not  controverted  by  any  pleading  except 
the  general  denial. 

The  petition  for  rehearing  is  overruled. 

Filed  May  2S,  1896. 
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No.  1,616. 

The  Pittsburgh,  Cincinnati,  Chicaoo  and  St.  Louis 
Railway  Company  v.  Ives. 

New  TuiaIj.— Answer  to  Interrogatory  to  Jury  not  Sustained  by  the  Evi- 
dence.— It  is  not,  ordinarily,  sufficient  to  authorize  a  new  trial  to 
show  that  an  answer  to  an  interrogatory  consistent  with  the  general 
verdict  is  not  sustained  by  the  evidence. 

Verdict. — Contrary  to  Instructions. — Contrary  to  Law. — ^The  fact  that 
the  verdict  is  contrary  to  the  instructions  of  the  court  does  not  nec- 
essarily render  it  contrary  to  law. 

Railroad. — Duty  to  Keep  Premises  Safe. — DeUvering  and  Receiving 
Freight. — A  railroad  company,  which  is  a  common  carrier  of  goods, 
and  by  its  conduct  invites  or  induces  the  public  to  use  its  premises, 
such  as  depots  and  other  places  set  apart  for  receiving  and  discharg- 
ing freight,  is  under  special  obligation  to  keep  such  premises  safe 
for  such  use  for  all  persons  coming  upon  the  premises  to  transact 
business  with  such  company,  and  among  those  who  are  entitled  to 
this  protection  are  such  persons  as  came  there  for  the  purpose  of 
delivering  or  receiving  freight,  who  are  entitled  to  protection  from 
approaching  trains. 

From  the  Grant  Circuit  Court. 

N.  0.  RosSy  O.  W.  Harvey  and  A.  DeWolf^  for  appellant. 

W.  D,  Lett,  for  appellee. 

Gavin,  J. — ^The  appellee  was  a  drayman,  who,  by  ap- 
pellant's direction,  drove  his  dray  alongside  a  car  on  a 
side  track,  for  the  purpose  of  hauling  away  freight  from 
the  car.  While  he  was  in  the  car  assisting  the  railroad 
agent  to  get  out  the  freight,  the  appellant,  it  is  averred, 
carelessly  and  negligently  rapidly  backed  a  train  of  cars 
over  its  track,  and  without  giving  the  usual  or  any  sig- 
nal or  warning,  and  without  any  fault  or  negligence  upon 
appellee's  part,  carelessly  and  negligently  caused  the 
same  to  run  over  his  dray. 

In  order  to  control  the  general  verdict,  answers  to  in- 
terrogatories must  be  irreconcilable  with  it.  Grand  Rap- 
ids, etc.,  R.  R.  Co.  V.  Cox,  8  Ind.  App.  29. 
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If  the  answers  may  be  true,  and  still  the  party  en- 
titled to  recover  upon  any  state  of  facts  provable  under 
the  issues,  the  general  verdict  must  stand. 

There  was  here  a  general  verdict  for  appellee. 

The  appellant  was  not  necessarily  free  from  negligence 
because  it  rang  the  bell  upon  its  train  continuously  and 
gave  three  whistles  before  starting  to  back.  How  far 
distant  the  engine  was  when  these  signals  were  given 
does  not  appear,  nor  how  long  the  train  was.  The  train 
may  have  been  so  long  and  the  circumstances  such  as 
that  the  ringing  of  the  bell  on  the  engine  could  not  pos- 
sibly be  heard  at  the  farther  end  of  the  train. 

Neither  was  the  appellee  necessarily  guilty  of  con- 
tributory negligence  because  he  left  his  horse  and  dray 
between  the  tracks  without  a  keeper  or  any  one  to  watch 
them  or  to  look  out  for  danger,  and  went  into  the  car  with- 
out giving  any  attention  to  what  was  going  on  outside. 

This  may  have  been  true,  and  yet  he  may  have  been 
in  the  car  and  away  from  his  horse  but  a  moment,  or, 
80  far  as  that  goes,  but  a  half  a  moment,  and  upon  the 
express  assurance  of  the  agent  that  no  train  was  due  or 
would  come  along.  The  train  may  have  been  standing 
on  the  track  not  far  distant,  and  he  may  have  been  as- 
sured that  it  would  not  move  while  he  was  in  the  car. 
Other  circumstances  might  be  suggested  provable  under 
the  issues  which  would  relieve  him  from  any  imputation 
of  negligence  necessarily  arising  from  the  facts  found  by 
the  jury. 

There  is  no  such  inconsistency  between  the  general  and 
special  verdict  as  would  cause  the  latter  to  control  the 
former. 

The  jury  answered  that  the  appellee  did  not  know  that 
the  place  where  the  dray  was  left  was  dangerous.  It  is 
insisted  that  this  answer  was  not  supported  by  the  evi- 
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dence  and  that  consequently  the  motion  for  new  trial 
should  have  been  sustained. 

Granting  the  premise,  the  conclusion  by  no  means 
follows.  The  answer  was  not  essential  to  appellee's  right 
to  recover. 

Moreover  it  is  not,  ordinarily,  sufficient,  to  authorize  a 
new  trial,  to  show  that  an  answer  to  an  interrogatory  con- 
sistent with  the  general  verdict  is  unsustained  by  the  ev- 
idence. Chicago,  etc.,  R»  R.  Co.  v.  Kennington,  123  Ind. 
409;  Burkhart  v.  Oladiah,  123  Ind.  337;  Staaer  v.  Hogan, 
120  Ind.  207. 

It  is  asserted  that  a  verdict  contrary  to  the  instruc- 
tions of  the  court  is  contrary  to  law.  No  authority  is 
cited  to  sustain  this  position.  We  do  not  so  understand 
the  rule.  The  instructions  themselves  may  be  wrong. 
If  the  jury,  nevertheless,  decide  the  case  right,  accord- 
ing to  the  principles  of  law  applicable  to  the  facts,  the 
verdict  can  not  be  said  to  be  contrary  to  the  law.  Rob- 
inson Machine  Works  v.  Chandler,  56  Ind.  575. 

It  is  argued  that  appellant  owed  to  appellee  no  duty 
to  exercise  care  for  his  protection;  that  he  was  a  mere 
licensee,  and  assumed  all  the  risk  of  the  hazards  of  the 
dangerous  place  in  which  he  left  his  horse  and  dray. 
We  do  not  so  regard  it.  The  facts  of  this  case,  viewed 
as  they  must  be,  in  the. light  most  favorable  to  appellee, 
bring  it  within  the  law  as  stated  by  Reinhard,  J.,  in 
Toledo,  etc.,  R.  R.  Co.  v.  Hauck,  8  Ind.  App.  367:  ''A 
railroad  company,  which  is  a  common  carrier  of  goods, 
and  by  its  conduct  invites  or  induces  the  public  to  use 
its  premises,  such  as  depots  and  other  places  set  apart 
for  receiving  and  discharging  freight,  is  under  special 
obligation  to  keep  such  premises  safe  for  such  use  for  all 
persons  coming  upon  the  premises  to  transact  business 
with  such  company,  and  among  those  who  are  entitled 
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to  this  protection  are  such  persons  as  come  there  for  the 
purpose  of  delivering  or  receiving  freight." 

"This  duty  includes  the  further  one  of  furnishing  to 
persons  lawfully  upon  the  railroad  track  of  such  compa- 
ny, engaged  in  loading  or  unloading  freight,  protection 
from  injury  by  approaching  trains  or  locomotives.  In 
such  cases,  a  person  having  business  with  the  company 
of  the  character  indicated,  has  a  right  to  occupy  a  posi- 
tion designated  by  the  agent  of  the  company,  even  if 
such  position  be  hazardous,  and  to  rely  upon  the  dili- 
gence of  the  company  to  protect  him  from  danger." 

There  was  no  error  in  the  instructions,  or  otherwise, 
for  which  the  cause  should  be  reversed. 

Judgment  aflBrmed. 

Ross,  J.,  did  not  participate. 

Filed  May  28,  18d5. 
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Helton  v.  Wells. 

Pleading. — Failure  to  Beply  to  Affirmative  Answer, — Isn^. — A  failure 
to  reply  to  an  affirmative  paragraph  of  answer  does  not  amount  to 
a  confession  of  the  facts  therein  pleaded.  Proceeding  to  trial  with- 
out a  reply,  in  such  case,  amounts  to  a  waiver  of  the  same,  and 
the  answer  will  be  taken  as  denied. 

Imtebbogatobibs  TO  Jury. —  When  Error  to  Bef use. —Due  Bill. — Part- 
nersMp, — In  an  action  on  a  due  bill  payable  out  of  the  net  earnings 
of  the  partnership  business,  it  was  error  to  refuse  to  submit  inter- 
rogatories as  to  the  amount  of  the  receipts  of  the  firm  and  as  to  the 
firm  expenses. 

8amb. —  JVhen  Error  to  Befuseto  Submit. — If  interrogatories  submitted 
are  in  proper  form,  and  are  submitted  at  the  proper  time,  and  are 
material  to  the  issues  involved,  and  have  not  been  covered  by  other 
interrogatories  submitted  by  the  court,  it  is  error  to  refuse  them. 

From  the  Monroe  Circuit  Court. 
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J.  H,  Louden  and  T.  J.  Louden,  for  appellant. 
/.  R.  East  and  R.  G.  Miller,  for  appellee. 

Reinhard,  C.  J. — ^The  appellee  avers,  in  the  first 
paragraph  of  his  complaint,  which  is  the  only  one  re- 
maining in  the  record,  that  prior  to  the  first  day  of  Feb- 
ruary, 1894,  he  was  the  owner  of  a  stock  of  goods  and 
restaurant  fixtures  in  Bloomington  of  the  value  of  $929; 
that  on  said  day  he  and  the  appellant  entered  into  a 
partnership  as  equal  partners  in  the  restaurant  business 
and  the  appellant  purchased  of  him  one-half  of  said 
goods  and  fixtures  for  the  sum  of  $464.50,  and  agreed  to 
pay  for  the  same  as  follows:  Appellant  assumed  to  pay 
one-half  of  the  then  existing  indebtedness  against  the 
appellee  for  such  stock  and  fixtures,  total  indebtedness 
at  that  time  amounting  to  $877,  the  one-half  being 
$188.50,  which  amount  was  credited  on  said  purchase 
price;  the  appellant  then  paid  in  cash  $100  and  executed 
his  due  bill  to  appellee  for  the  remainder  of  $176;  that  a 
copy  of  said  due  bill  is  filed  herewith  and  marked 
* 'Exhibit  A"  and  made  part  hereof;  that  it  was  provided 
in  said  due  bill  that  said  amount  should  be  paid  from 
thd  profits  arising  from  said  partnership,  which  was  dis- 
solved on  the  24th  day  of  July,  1894,  the  appellant  be- 
coming the  owner  of  the  entire  business  and  assuming 
the  indebtedness  of  the  firm;  that  during  the  existence 
of  the  partnership  the  profits  arising  therefrom  were 
$700,  and  that  the  appellant  received  such  profits  and 
has  ever  since  refused  to  apply  them  on  the  payment  of 
said  due  bill,  which  is  wholly  due  and  unpaid.  Where- 
fore, etc. 

The  instrument  sued  on  in  the  foregoing  complaint  is 
as  follows: 

''Bloomington,  Ind.,  Feb.  3,  1894. 

''Due  M.  D.  Wells,  on  account,  one  hundred  and 
seventy-six  dollars  ($176),  balance  of  purchase- money 
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on  Acorn  Cafe.  The  above  amount  is  to  be  made  out  of 
the  business.  (Sig.)        A.  K.  Helton." 

The  court  overruled  a  demurrer  to  this  complaint  and 
the  ruling  is  assigned  as  error.  The  only  attack  made 
upon  the  complaint  is  in  the  appellant's  supersedeas 
brief,  where  it  is  suggested  that  it  should  have  averred 
the  payment  of  the  debts  of  the  firm.  This  was  not  nec- 
essary. The  suit  was  not  for  an  accounting  between 
partners,  nor  for  a  portion  of  the  profits,  as  the  appel- 
lant contends.  The  action  is  upon  a  promissory  note, 
or  due  bill,  and  the  averment  that  it  was  to  be  paid  out  of 
the  profits  of  the  concern  does  not  render  the  complaint 
bad,  since  it  is  also  averred  that  the  profits  amounted  to 
1700. 

The  appellant  answered  in  five  paragraphs,  the  first  of 
which  was  the  general  denial  and  the  second  an  answer 
of  payment.  The  appellee  demurred  to  the  third,  fourth 
and  fifth  paragraphs  of  the  answer.  The  demurrer  was 
overruled  and  the  appellant  was  ruled  to  reply.  The 
appellant  filed  a  reply  in  two  paragraphs.  The  first 
paragraph  was  addressed  to  the  second,  third,  and  fourth 
paragraphs  of  the  answer,  and  the  second  paragraph  was 
addressed  to  the  fourth  paragraph  of  the  answer.  There 
appears  to  have  been  no  reply  to  the  fifth  paragraph  of 
the  answer,  which  denied  that  the  appellant  was  a  part- 
ner of  the  appellee  and  set  up  certain  affirmative  mat- 
ters. The  appellant  contends  that  the  failure  of  the  ap- 
pellee to  reply  to  the  fifth  paragraph  of  the  answer  must  be 
taken  as  an  admission  of  the  facts  therein  alleged,  and 
that  as  these  are  sufficient  to  defeat  the  action,  if  true,  the 
jury  could  not  properly  find  that  there  was  anything  due 
t)ie  appellee.  This  point  is  made  in  connection  with  the 
discussion  of  the  alleged  error  of  overruling  the  motion 
for  a  new  trial,  the  causes  assigned  being  that  the  ver- 
dict is  contrary  to  law  and  is  not  sustained  by  sufficient 
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evidence.  Subsequently  the  second  and  third  paragraphs 
of  the  answer  were  withdrawn,  leaving  only  the  first  and 
fifth  paragraphs  in  the  record.  It  is  insisted  by  appellee's 
counsel  that  the  fifth  paragraph  of  the  answer  was  but 
an  argumentative  denial  and  needed  no  reply.  Assum- 
ing, however,  that  this  pleading  amounted  to  an  affirm- 
ative answer,  we  do  not  think  the  failure  to  reply  to  it 
amounted  to  an  admission  of  the  facts  therein  pleaded. 
On  the  other  hand,  we  think  when  the  appellant  went  to 
trial  without  a  reply  to  this  answer,  he  waived  the  same 
and  it  was  taken  as  denied.  Breidert  v.  Krueger,  92  Ind. 
142;  Buchanan  v.  Berkshire  Life  Ins.  Co.,  96  Ind.  510; 
June  V.  Payne ^  107  Ind.  307;  Purple  v.  Farrington,  119 
Ind.  164;  Havens  v.  Gard,  131  Ind.  522;  Young  v. 
Oentis,  7  Ind.  App.  199. 

The  appellant,  at  the  proper  time,  requested  the  court 
to  submit  to  the  jury  certain  interrogatories  to  be  an- 
swered by  them  in  case  they  found  a  general  verdict. 
The  interrogatories  are  as  follows: 

"1.  What  was  the  amount  of  the  receipts  of  Wells  & 
Helton? 

''2.  What  was  the  amount  of  the  expenses  of  the 
firm? 

"3.    Has  the  firm  been  dissolved? 

*'4.   Have  all  the  debts  of  the  firm  been  paid?" 

The  refusal  to  submit  each  of  these  interrogatories  is 
assigned  as  a  cause  for  a  new  trial.  We  think  the  first 
and  second  interrogatories  are  pertinent  to  the  issues  and 
should  have  been  given.  The  sum  promised  in  the  due 
bill  was  to  be  paid  out  of  the  profits  of  the  firm  of  Wells 
&  Helton.  These  profits  could  be  ascertained  only  by 
finding  the  receipts  and  expenses  and  taking  the  differ- 
ence between  them.  Both  the  receipts  and  expenditures 
were  involved  in  the  issues  submitted  for  trial  to  the  jury 
and  the  appellant  had  a  right  to  a  finding  upon  eajoh  of 
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such  facts  in  the  manner  requested  by  him.  When  in- 
terrogatories, submitted  in  proper  form  and  at  the  proper 
time,  are  material  to  the  issues  involved  in  the  trial, 
and  have  not  been  covered  by  other  interrogatories  sub- 
mitted by  the  court,  it  is  error  to  refuse  them.  Clegg  v. 
Waterbury,  88  Ind.  21. 

The  appellee's  counsel  have  not  favored  us,  in  their 
able  brief,  with  any  argument  in  support  of  the  ruling  of 
the  trial  court  upon  this  question,  but  have  entirely  ig- 
nored it.  We  know  of  no  reason  for  refusing  to  submit 
these  interrogatories.  We  think  the  third  and  fourth 
interrogatories  were  properly  refused.  As  before  stated, 
thisis  not  an  action  for  an  accounting,  and  h^nce  it  is 
immaterial  whether  there  has  been  a  dissolution  or  a 
payment  of  all  the  debts.  Whenever  suflBcient  profits 
had  been  made  out  of  the  business  by  the  appellant  to 
pay  the  due  bill,  it  was  his  duty  to  do  so,  whether  the 
debts  had  actually  been  paid  and  the  partnership  dis- 
solved or  not. 

For  the  error  of  refusing  to  submit  the  first  and  sec- 
ond interrogatories,  the  appellant  was  entitled  to  a  new 
trial. 

Judgment  reversed. 
FUed  May  28, 1805. 


No.  I,ei90. 
DUNPHY   V.  GOODLANDBR, 


Landlord  and  Tenant.— Xeaae.—iVa<ttre  of,— Notice.— Where  there 
was  a  lease  for  one  year,  with  the  following  provision :  "This  agree- 
ment to  ran  as  long  as  G [the  lessor]  and  D — r  [the  lessee] 

agree,  bat  when  they  do  not  agree,  G is  to  have  full  possession 

*    *    at  once,"  and  before  the  expiration  of  the  year  Q gave 

D notice  that  he  coald  not  hold  over,  such  notice  was  sufficient, 

Vol.  12—39 
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withoat  regard  to  the  length  of  time  of  the  notice  before  the  year 
expired,  and  if  the  tenant  held  beyond  the  year,  withoat  a  new 
lease  having  been  made  to  him,  his  possession  was  onlawfiil,  and  no 
further  notice  was  necessary  before  bringing  action  for  poeseaaion. 

From  the  Wabash  Circuit  Court. 

J.  S,  Slick  and  N.  0.  Hunter,  for  appellant. 

H.  C.  Pettit,  for  appellee. 

BosSy  J. — ^The  material  and  controlling  question  pre- 
sented by  the  record  before  us  depends  upon  the  con- 
struction of  a  contract.  The  contract  sued  on  reads  as 
follows: 

"Wabash,  Indiana,  September  1, 1892. 

''Agreement  between  Jacob  S.  Goodlander  and  Will- 
iam Dunphy  as  follows:  Dunphy  to  rent  Goodlander's 
farm  of  seventy-two  acres  for  one  year.  Dunphy  to 
furnish  all  seed  wheat  and  deliver  one-half  in  the  bushel 
to  J.  S.  Goodlander  at  Wabash,  Indiana,  and  deliver  one- 
half  of  the  apples  raised  on  the  orchard  to  said  Goodlander, 
one-half  of  the  corn  raised  on  the  farm  to  be  delivered 
to  Goodlander  or  fed  on  the  farm,  at  said  Goodlander 's 
option.  The  land  south  of  the  lane  is  to  be  put  in  wheat, 
and  north  of  the  lane  in  corn,  unless  Goodlander  chooses 
to  change. 

"This  agreement  is  to  run  as  long  as  Goodlander  and 
Dunphy  agree,  but  when  they  do  not  agree,  Goodlander 
is  to  have  full  possession  of  the  farm  at  once.  Dunphy 
to  move  fence  running  north,  and  north  of  the  lane,  east 
at  the  woods.  Dunphy  to  keep  all  the  manure  hauled 
out,  fence  corners  mowed,  and  fence  in  good  repair. 
Each  to  furnish  one-half  timothy  and  clover  seed  to  sow 
on  wheat  ground  in  the  spring." 

It  is  contended,  on  behalf  of  the  appellant,  that  the 
contract  sued  on  is  not  a  lease  expiring  in  one  year,  but 
that,  by  its  terms,  it  created  a  tenancy  from  year  to  year, 
hence  could  be  terminated  only  by  giving  the  notice  re- 
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quired  by  the  statute  for  terminating  tenancies  of  that 
kind.  Section  5209,  R.  S.  1881  (section  7090,  R.  S. 
1894). 

The  language  used  in  the  first  part  of  the  agreement 
is  that  Dunphy  rents  Goodlander's  farm  '* for  one  year." 
This  created  a  tenancy  for  one  year,  and  no  longer,  but 
is  the  term  of  the  tenancy  changed  by  that  part  of  the  con- 
tract which  reads:  * 'This  agreement  is  to  run  as  long 
as  Goodlander  and  Dunphy  agree?" 

Now  what  is  the  force  of  the  language  in  the  contract 
before  us?  True,  as  appellant's  counsel  contend,  if  any 
force  whatever  is  to  be  given  it,  it  must  be  that  the  ten- 
ancy of  one  year  might  be  continued  if  the  parties 
agreed,  for  it  can  not  be  said  that  it  limits  the  original 
term  to  less  than  one  year.  But  we  think  this  language 
plain,  and  it  need  give  us  little  concern  in  determining 
its  force  in  this  controversy.  In  the  first  place  it  means 
that  when  the  stated  term  has  expired  the  appellant 
could  continue  to  hold  for  an  indefinite  time,  whether 
for  one  year  or  ten,  so  long  as  he  and  the  appellee  agreed. 
On  the  other  hand,  it  means  that  if  appellant  should  hold 
over  it  must  be  subject  to  a  time  limited  by  an  agree- 
ment with  appellee,  or  if  no  agreement  was  made  then 
subject  to  the  will  of  appellee.  In  any  event  it  was  for 
no  longer  time  than  the  appellee  saw  fit  to  make.  But 
counsel  say  that  the  parties  have  construed  its  meaning, 
hence  the  court  will  look  to  the  construction  placed  upon 
it  by  them.  That  the  court  will  often  do  when  the  lan- 
guage used  is  ambiguous  and  uncertain,  or  susceptible 
of  more  than  one  construction. 

The  language  referred  to  is  not  doubtful  except  the 
parties  attempted  to  create  a  tenancy  beyond  the  original 
term;  that  the  appellee  acted  upon  the  assumption  that 
the  appellant  could  not  hold  beyond  a  year  is  clear  to 
our  minds  from  the  fact  that  he  notified  appellant  before 
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the  year  had  expired  that  he  could  not  hold  over.  It  was 
not  necessary  that  appellee  give  appellant  notice  any 
definite  length  of  time  before  his  year  expired  that  he 
could  not  remain  longer,  but  had  he  failed  to  do  so,  and 
appellant  continued  in  possession,  we  could  be  called  up- 
on to  decide  the  extent  of  his  right  to  hold;  but  it  appears 
in  this  case  that  appellant  was  notified  before  his  year 
expired  that  he  could  not  hold  longer  than  to  the  end  of 
his  term.  If  he  held  beyond  that  time,  after  having  re- 
ceived notice  from  appellee  that  he  must  give  up  posses- 
sion, and  without  a  new  contract  having  been  entered 
into,  he  held  possession  unlawfully,  and  no  other  or  dif- 
ferent notice  was  necessary  before  the  bringing  of  this 
action. 

We  find  no  reason  for  which  the  judgment  should  be 
reversed.  A  fair  trial  seems  to  have  been  had  and  a  just 
result  reached. 

Judgment  affirmed. 

FUed  May  2S,  1895. 


No.  1,609. 

The  Lake  Shore  and  Michigan  Southern  Railway 
Company  v.  Malcom. 

Bailroad. — Evidence^  Customary  Manner  of  Operaiing  Gravel  Train. — 
WJien  May  Be  Shown,— Injured  Employe. — Negligence. —In  an  action  by 
an  employe  on  a  gravel  train,  against  the  railroad  company,  lor  dam- 
ages sustained  while  in  the  performance  of  his  duty,  by  a  sadden  stop- 
page of  the  train  while  running  at  a  dangerous  rate  of  speed,  it  was 
error  to  refuse  to  allow  the  engineer  of  the  gravel  train  to  answer  a 
question  properly  put,  as  to  the  manner  of  handling  the  gravel  train 
from  the  time  he  first  commenced  with  it,  in  April,  down  to  and  in- 
cluding the  5th  day  of  May  of  the  same  year,  the  day  of  the  acci- 
dent, as  tending  to  show  whether  or  not  plaintiff  assumed  the  risk 
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of  the  danger  which  caused  his  injury,  he  having  been  employed  on 
such  train  for  some  time  previous  to  the  accident. 

From  the  Elkhart  Circuit  Court. 

F.  E.  Baker,  C.  W.  Miller,   0.  C.  Greene  and  0,  G. 
Getzen-Danner,  for  appellant. 
J.  D.  Osborne  and  A.  S.  Zook,  for  appellee. 

•  Reinhard,  C.  J. — ^The  appellee  sued  the  appellant  for 
damages  on  account  of  a  personal  injury  sustained  while 
in  the  employment  of  the  appellant  on  a  gravel  train  and 
while  engaged  with  other  workmen  in  shoveling  gravel 
from  the  fiat  cars  to  the  ground. 

The  negligence  charged  is  that  as  the  train  was  mov- 
ing at  an  unusual  and  dangerous  rate  of  speed,  it  was 
stopped  suddenly  without  giving  the  warning  required 
by  the  rules  of  the  company,  whereby  appellee  fell  and 
was  injured;  and  that  while  moving  along  at  such  dan- 
gerous speed  ''the  train  was  suddenly,  carelessly  and 
negligently  stopped  by  the  order  and  action  of  said  con- 
ductor and  engineer  without  any  sufficient  signal  or  no- 
tice being  given  either  by  the  bell  or  whistle  or  other- 
wise, and  in  violation  of  the  rules  of  the  defendant  and 
in  violation  of  their  duties  by  the  defendant's  said 
agents  then  having  charge  and  control  of  the  said  en- 
gine and  train  and  workmen." 

It  is  further  alleged  that  ''at  the  time  the  train  was 
so  stopped  the  plaintiff  was  in  the  act  of  throwing  a 
shovelful  of  gravel  from  the  train  with  his  back  toward 
the  engine,  and  by  such  sudden  stopping  the  plaintiff 
was  violently  precipitated  and  thrown  toward  the  engine, 
a  distance  of  about  ten  feet,  so  that  his  body  was  thrown 
off  the  car  upon  which  he  was  standing  and  over  the 
space  between  thp.t  car  and  the  next  in  front,  and  on 
and  against  the  end   of  such  last  mentioned  car,  by 
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means  of  which  the  plaintiff's  side,  back  and  hip  were 
greatly  bruised,  beaten  and  injured." 

The  appellant  suggests  that  the  gravamen  of  the  com- 
plaint is  that  the  train  was  running  at  an  unusual  and 
dangerous  rate  of  speed,  and  was  stopped  suddenly  with- 
out giving  warning  as  required  by  the  rules  of  the  com- 
pany. It  is  urged  that  the  jury's  answer  to  interrogato- 
ries show  that  the  rules  of  the  company  did  not  require 
any  warning  signals;  that  appellee  was  familiar  with 
this  fact,  and  also  with  the  speed  at  which  the  train  was 
operated  for  months  prior  to  the  time  of  the  accident, 
such  speed  being  at  the  rate  of  four  miles  per  hour;  that 
the  train  was  stopped  solely  by  the  air  brake  on  the  en- 
gine at  the  time  complained  of;  that  appellee  was  stand- 
ing with  his  back  to  the  engine  and  within  three  or  four 
feet  of  the  end  of  the  car;  that  he  had  been  warned  by 
his  foreman  about  being  too  careless  about  the  tracks 
and  on  the  trains,  and  had  been  told  not  to  stand  so  close 
to  the  end  of  the  car  while  the  train  was  in  motion. 

Granting  that  the  answers  to  interrogatories  are  as 
claimed  by  appellant's  counsel,  it  does  not  follow  that 
appellant  was  entitled  to  judgment  upon  them.  They 
are  not  inconsistent  with  the  finding  necessarily  involved 
in  the  general  verdict,  viz. ,  that  the  train  was  suddenly  and 
negligently  stopped  by  the  conductor  and  engineer  with- 
out any  notice  or  signal,  causing  the  appellee  to  lose  his 
balance  and  fall  to  the  ground.  Indeed  such  is  the  find- 
ing in  answer  to  one  of  the  interrogatories.  Neither 
does  the  fact  that  appellee  was  familiar  with  the  speed  at 
which  the  train  was  usually  operated  exempt  the  appel- 
lant from  liability.  The  negligence  for  which  the  jury 
must  have  concluded  the  appellant  was  liable  was  in  the 
sudden  stopping  of  the  train  without  notice.  •  It  is  not 
found  that  this  was  the  appellant's  customary  way  of 
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stopping  such  trains,  and  the  point  that  appellee  as- 
sumed the  risk  is  not  well  taken. 

We  fully  approve  of  the  rule  laid  down  in^lme^,  Admr., 
Y.Lake  Shore,  etc,  R.  If. Co.,  135  Ind.  363,  and  other  cases, 
that  when  an  employe  is  injured  by  defective  appliances 
of  which  he  had  previous  knowledge  or  had  equal  op- 
portunities with  the  employer  to  know  of  such  defects, 
he  assumes  the  risks  incident  to  the  employment  if  he 
continue  therein,  and  can  not  recover  for  injuries  result- 
ing therefrom.  This  rule  is  founded  on  reason  and  jus- 
tice, for  if  a  servant  know  or  have  good  reason  to  believe 
that  the  master  will  not  do  his  duty  he  ought  not  be 
heard  to  say  that  he  had  a  right  to  assume  that  the  mas- 
ter would  exercise  proper  care  in  the  matter.  But  the 
doctrine  is  not  applicable  to  the  case  at  bar,  for  there  is 
no  finding  that  the  appellant's  train  was  habitually 
stopped  in  the  sudden  and  negligent  manner  in  which 
the  jury  found  it  was  stopped  on  the  occasion  of  the  in-, 
jury,  or  that  this  had  occurred  on  any  previous  occa- 
sions. 

It  may  well  be  doubted  whether  there  could  be  any 
liability  in  a  case  like  this,  where  the  alleged  negligence 
was  attributable  solely  to  the  want  of  proper  care  by  a 
servant  toward  a  fellow  servant,  but  it  is  claimed  that 
this  case  is  governed  by  the  act  of  March  4,  1893,  mak- 
ing the  master  liable  in  such  cases.  R.  S.  1894,  section 
7083,  et  seq.  In  view  of  the  conclusion  reached  we  need 
not  decide  whether  the  appellant  is  liable  under  the 
statute. 

On  the  trial  the  appellant  offered  to  prove  by  one 
Alfred  Harris,  the  engineer  on  the  gravel  train  when  ap- 
pellee was  injured,  and  who  had  been  so  employed  on  said 
train  for  some  time  before,  that  on  the  day  of  such  in- 
jury the  train  was  being  unloaded  just  the  same  as  gravel 
trains  had  been  unloaded  for  years  before,  and  that  the 
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train  was  handled  and  operated  on  the  day  of  appellee's 
injury  the  same  as  on  other  days  from  some  time  in 
April  down  to  the  5th  day  of  May,  the  date  of  the  said 
injury.  Upon  objection  by  appellee's  counsel  the  court 
excluded  the  testimony  and  the  appellant  excepted. 

If  the  train  was  operated  and  the  gravel  was  unloaded 
at  the  time  of  the  injury  precisely  in  the  same  manner 
in  which  it  had  previously  been  done,  the  appellee,  who 
was  shown  to  have  been  running  on  this  train  for  some 
time  previously,  must  have  been  aware  of  the  dangers 
incident  to  such  service,  if  dangers  there  were.  Hence, 
if  the  appellant  asked  the  witness  proper  questions 
relative  to  such  previous  operations  and  unloading  of 
the  train  it  was  error  to  permit  the  witness  to  answer 
them.  The  questions  asked  of  the  witness  were:  "What 
was  the  difference  between  handling  this  gravel  train 
that  day  and  on  the  other  gravel  train?*'  and  **Will  you 
please  tell  the  jury  the  manner  of  handling  that  gravel 
train  from  the  time  you  first  commenced  with  it  in  April 
down  to  and  including  the  5th  day  of  May,  1893?" 

It  is  insisted  by  appellee's  counsel  that  these  questions 
required  the  witness  to  institute  a  comparison  between 
the  manner  of  operating  the  train  on  the  occasion  of  the 
injury  and  the  manner  in  which  it  was  previously  oper- 
ated. If  this  objection  is  a  valid  one  to  the  first  ques- 
tion, however,  it  certainly  does  not  apply  to  the  second. 
It  does  not  call  for  a  comparison,  but  seeks  to  show  the 
manner  of  operating  the  train  down  to  the  time  the  ap- 
pellee was  injured.  We  think  the  appellant  had  a  right 
to  show  this. 

If  the  manner  in  which  the  train  was  operated  was  the 
same  for  some  time  previous  to  the  injury,  the  appellee, 
who  was  on  the  train  as  an  employe,  must  have  known 
of  the  risks  incident  to  the  employment,  and  if  he  knew 
this,  and  continued  in  the  service,  he  can  not  recover 
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for  any  injury  resulting  from  such  employment.  If,  for 
instance,  the  jury  had  found,  in  answer  to  interrogato- 
ries, that  the  train  was  always  stopped  in  the  sudden 
manner  in  which  it  was  on  this  occasion,  that  it  was  run 
at  the  same  rate  of  speed,  that  no  signals  were  ever  given 
when  it  was  stopped,  etc.,  and  that  the  appellee  knew 
this  by  reason  of  his  continued  previous  employment,  it 
would  not  be  contended,  we  believe,  that  the  appellee  had 
not  assumed  the  risk.  Had  the  appellant's  witness  been 
allowed  to  testify  upon  the  subject,  it  may  be  that  the 
jury  would  have  found,  from  his  evidence,  that  appellee 
had  assumed  the  risk.  At  all  events,  we  think  the  ap- 
pellant had  the  right  to  have  such  evidence  considered. 

Other  questions  presented  need  not  arise  again,  and 
hence  we  will  not  now  decide  them. 

Judgment  reversed,  with  directions  to  grant  a  new 
trial. 

FUed  May  28, 1895. 


No.  1,629. 
Ledbetter  v.  Embree. 


Sepleyin. —  UnsaHsfled  Judgment. — When  not  a  Bar  to  Another  Action  for 
Same  Property  Against  Another  Defendant.— An  uuBSLtiQfied  judgment 
in  replevin  is  no  bar  to  another  suit  in  replevin  for  the  same  prop- 
erty against  another  defendant,  whether  the  second  defendant  was 
a  joint  trespasser  with  the  first  or  a  purchaser  from  him  with  or 
without  notice. 

Same. — Purchaser  Without  Notice. — Demand. — Second  Action  for  Same 
Property. — Before  a  second  or  subsequent  suit  can  be  maintained  for 
the  same  property  against  another  defendant  who  has  come  into 
possession  of  the  property  without  knowledge  of  plaintiffs  claim,  a 
demand  must  be  made  of  such  defendant  for  such  property. 

From  the  Grant  Circuit  Court. 
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J,  Brovmlee  and  L.  J.  Baker,  for  appellant. 
BrowrUee  &  Paulis,  for  appellee. 

Gavin,  J. — ^The  only  questions  presented  for  our  de- 
termination arise  upon  the  exceptions  to  the  conclusions 
of  law  upon  the  special  finding  of  facts. 

Appellant,  in  a  former  action  of  replevin  against  a 
sheriff,  obtained  a  verdict  that  she  was  the  owner  and 
entitled  to  the  possession  of  certain  personal  property, 
including  that  which  she  seeks  in  this  action,  of  the  value 
of  $300. 

For  some  reason  not  disclosed,  the  court  rendered  judg- 
ment simply  for  the  value  of  the  property,  and  not  for 
its  return,  although  there  appears  no  objection  to  this 
judgment.  Appellant  had  not  given  any  bond,  and  the 
property  had,  during  the  pendency  of  that  action,  re- 
mained in  the  sheriff's  hands.  After  the  rendition  of 
that  judgment  he  sold  the  property  at  sheriff's  sale  to  a 
purchaser,  who  was  ignorant  of  appellant's  claim.  This 
purchaser  sold  and  delivered  certain  of  the  property  to 
appellee,  who  also  purchased  with  no  knowledge  of  her 
claim. 

The  judgment  has  not  been  paid.  Appellant  brought 
this  suit  to  recover  the  property  from  appellee. 

It  is  urged  by  counsel  for  the  appellee  that  by  taking 
judgment  for  the  value  of  the  property,  appellant  must 
be  deemed  to  have  abandoned  the  title  to  the  property, 
which  thereby  passed  to  the  sheriff,  whose  sale  trans- 
ferred to  the  purchaser  a  lawful  rightthereto.  With  this 
contention  we  can  not  agree.  When  the  owner  pursues 
a  wrongful  taker  of  his  property  by  suit  for  damages,  and 
recovers  judgment,  and  obtains  satisfaction  of  such  judg- 
ment, then,  indeed,  he  can  no  longer  assert  a  claim  to 
the  property.  Plain  principles  of  justice  and  equity  for- 
bid his  obtaining  both  compensation  and  the  property. 
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It  is  not,  however,  the  recovery  of  the  judgment,  but 
its  satisfaction,  which  produces  this  result.  The  wrong- 
doer who  holds  the  property  of  another  without  right  is 
in  no  position  to  claim  title  thereto  until  he  has  actually 
satisfied  the  owner. 

The  owner's  election  to  pursue  the  wrongdoer  for  the 
value  becomes  final  and  irrevocable  so  as  to  transfer  the 
title  when  he  has  obtained  compensation  therefor.  Mil" 
ler  V.  Hyde,  (Mass.)  37  N.  E.  Rep.  760;  Turner  v. 
Brockf  6  Heisk.  (Tenn.)50;  Atwaterv.  Tapper,  A5  Conn. 
144;  Smith  v.  Smith,  51  N.  H.  571;  Hyde  v.  Noble,  13 
N.  H.  494;  Lovejoy  v.  Murray,  3  Wall.  1;  Ex  parte 
Drake,  L.  R.,  5  Ch.  Div.  866;  IGreenl.  Ev.,  section 533 
and  notes;  Morris  Repl.  238;  2  Kent  Comra.  388. 

In  Cobbey  Repl.,  section  1174,  the  law  is  thus  laid 
down:  **An  unsatisfied  judgment  in  replevin  is  no  bar 
to  another  suit  in  replevin  for  the  same  property  against 
another  defendant,  whether  the  second  defendant  was  a 
joint  trespasser  with  the  first  or  a  purchaser  from  him 
with  or  without  notice." 

While  the  application  of  the  general  doctrine  of  elec- 
tion in  some  earlier  cases  militates  against  the  proposi- 
tion here  announced,  we  think  both  sound  reasoning, 
equitable  principles,  and  the  later  authorities,  all  combine 
to  sustain  the  law  as  we  declare  it. 

The  trial  court,  therefore,  erred  in  concluding,  as  a 
matter  of  law,  that  the  appellee  was  the  owner  of  the 
property. 

There  was  no  finding  of  any  demand  made  upon  ap- 
pellee, who  came  into  the  possession  of  the  property  by 
purchase  without  knowledge  of  appellant's  claim. 

In  the  early  case  of  Wood  v.  Cohen,  6  Ind.  455,  it  was 
declared  that  a  bona  fide  purchaser  of  personal  property, 
even  from  a  wrongful  taker,  was  not  liable  to  an  action 
in  replevin  by  the  lawful  owner  without  demand  first 
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made.  Upon  the  authority  of  this  case  and  others  fol- 
lowing it  (Sherry  v.  Picken,  10  Ind.  375;  Conner  v.  Com- 
stock,  17  Ind.  90;  Roberta  v.  NorrU,  67  Ind.  386;  Torian 
V.  McClure,  83  Ind.  310;  Kuhna  v.  Gates,  92  Ind.  66), 
we  are  constrained  to  hold  that  appellants  could  not 
maintain  this  action  in  the  absence  of  any  demand 
whereby  appellee  would  have  been  put  in  the  wrong. 

The  court  was  therefore  right  in  its  conclusion  that  ap- 
pellant was  not  entitled  to  recover. 

Judgment  reversed,  with  instructions  to  sustain  ap- 
pellant's motion  for  new  trial. 

Filed  May  28, 1895. 


No.  1,641. 
The  Bedford  Belt  Railway  Company  v.  McDonald. 

Physician. — Action  far  Services  Rendered, — Complaint  Must  Show  Li- 
cense Procured  Previous  to  Rendition  of  Services. — In  an  action  by  a 
physician  for  professional  services  rendered,  if  the  complaint  do  not 
allege  that  prior  to  the  rendition  of  the  services  plaintiff  had  pro- 
cared  a  license  to  practice  as  such  physician  and  surgeon,  as  pro- 
vided by  statute,  the  complaint  is  not  sufficient. 

Same. — Complaint  for  Services  Bender ed. — Insufficiency  of, — Railroad. — 
In  such  case,  the  action  being  against  a  railroad  company,  the  com- 
plaint is  insufficient  which  does  not  show  that  the  services  were 
rendered  for  workmen  of  defendant  injured  in  the  performance  of 
duty  or  for  persons  injured  by  its  traixiB. 

From  the  Lawrence  Circuit  Court. 

F.  M.  Trissal  and  Mataon  &  Gilea,  for  appellant. 
W.  H.  Mariiny  for  appellee. 

Davis,  J. — ^The  appellant  was  defendant  in  the  circuit 
court,  and  appeals  from  a  judgment  in  a  cause  in  which 
appellee  was  plaintiff.     The  alleged  cause  of  action  was 
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stated  in  two  paragraphs  of  complaint.  The  appellee 
averred  in  the  first  that  he  was  a  physician  and  surgeon 
and  as  such  was  engaged  in  the  practice  of  his  profes- 
sion in  Bedford,  Lawrence  county,  Indiana;  that  the  ap- 
pellant was  a  railway  corporation,  duly  organized  and 
doing  business  under  the  laws  of  the  State  of  Indiana, 
and  was  indebted  to  him  on  account  for  medical  and  sur- 
gical attention  rendered  by  him  at  appellant's  special 
instance  and  request,  the  services  being  rendered  to 
divers  persons,  at  divers  times,  all  in  the  year  1893. 

The  second  paragraph  of  his  complaint  only  differed 
from  the  first  in  that  it  averred  that  he  was  employed  by 
both  the  general  manager  and  secretary  of  appellant 
to  give  medical  and  surgical  attention  to  the  parties 
named  in  the  bill  of  particulars  filed  with  each  para- 
graph,, and  that  under  such  employment  he  rendered  the 
medical  and  surgical  services  for  the  value  for  which  he 
asked  to  recover. 

A  demurrer  to  each  paragraph  was  overruled,  and  ex- 
ception reserved. 

It  is  not  averred,  in  either  paragraph,  that  prior  to 
the  rendition  of  the  services  appellee  had  procured  a 
license  to  practice  as  such  physician  and  surgeon,  as  pro- 
vided by  statute.  Sections  7318,  7319  and  7322,  R.  S. 
1894;  Orr  v.  Meek,  Admr,,  111  Ind.  40;  Cooper ^Admr., 
V.  Griifin,  40  N.  E.  Rep.  710. 

Under  a  statute  similar  in  some  respects,  but  not  so 
strong,  in  relation  to  the  employment  of  school  teachers, 
it  has  been  held  necessary  for  the  teacher  to  allege  that 
he  had  obtained  a  license,  as  required  by  statute,  before 
the  rendition  of  the  services.  Section  5988,  R.  S.  1894; 
Jackson  School  Tp.  y.  Farlow^  75  Ind.  118. 

It  is  not  averred,  in  either  paragraph,  that  the  serv- 
ices were  rendered  for  workmen  of  appellant  injured  in 
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the  performance  of  duty  or  for  persons  injured  by  its 
trains. 

A  subordinate  officer  or  agent  of  a  corporation  has  no 
authority  to  employ  surgical  attendance  for  a  servant 
injured  in  the  performance  of  duty,  or  for  a  person  in- 
jured by  its  trains,  except  on  an  urgent  exigency.  In 
such  case  the  liability  arises  with  the  emergency,  and 
with  it  expires.  Terre  Haute,  etc.,  R.  R.  Co.  v.  McMur- 
ray,  98  Ind.  358;  Toledo,  etc.,  R.  R.  Co.  v.  Myloit,  6  Ind. 
App.  438;  Chicago,  etc.,  R.  R.  Co.  v.  Behrene,  9  Ind. 
App.  575. 

Assuming,  without  deciding,  that  a  contract  entered 
into  between  a  railway  corporation,  through  its  board  of 
directors  or  general  officers,  and  a  physician  and  surgeon, 
to  render  professional  services  generally  for  servants  in- 
jured in  the  performance  of  duty,  and  others  injured  by 
its  trains,  where  there  is  no  emergency,  is  not  ultra  vires 
or  contrary  to  public  policy,  each  paragraph  of  the  com- 
plaint is  bad  for  the  reasons  hereinbefore  stated.  Louts- 
ville,  etc,  R,  W.  Co,  v.  McVay,  98  Ind.  391;  Terre  Haute, 
etc.,  R.  R.  Co,  V.  Brown,  107  Ind.  336;  Louisville,  etc.,  K 
W.  Co.  V.  Smith,  121  Ind.  353;  Cincinnati,  etc.,  R.  W. 
Co.  V.  Davis,  126  Ind.  99;  Evar^sviUe,  etc.,  R.  R.  Co.  v. 
Freeland,  4  Ind.  App.  207. 

The  judgment  of  the  court  below  is  reversed,  with  in- 
structions to  sustain  the  demurrer  to  each  paragraph  of 
the  complaint. 

Filed  May  28, 1896. 
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No.  1,628. 
Eve  v.  Rogers. 

Mabriaob  CovrrRACT.— Sufficiency  of  JSvidence.-— The  evidence,  to  sub- 
tain  the  validity  of  a  marriage  contract,  must  show  that  it  is  bind- 
ing upon  both  the  parties. 

Sams. — Evidence.— Decree  Granting  Plaintiff  Divorce. — ^In  such  case,  a 
certified  copy  of  the  decree  granting  plaintiff  a  divorce  from  her 
husband,  is  competent  evidence. 

Damaqbb. — Excessive. — Jury  Influenced  by  Prejudice,  etc. — New  Trial. — 
When,  ui>on  an  examination  of  the  evidence,  it  appears  to  the  mind 
of  the  court  that  the  damages  assessed  are  so  excessive  and  unjust 
that  the  jury,  in  assessing  them,  must  have  been  influenced  by 
passion,  prejudice  or  partiality,  or  have  proceeded  upon  a  wrong 
principle,  a  new  trial  will  be  ordered. 

From  the  Clark  Circuit  Court. 

E.  B.  Stotsenburgy  A.  Bowling  and  0.  H.  Voigt,  for 
appellant. 
L.  A.  Douglass  and  W.  D.  Marshall,  for  appellee. 

Ross,  C.  J. — ^This  was  an  action  brought  by  the  appel- 
lee, in  the  Floyd  Circuit  Court,  against  the  appellant,  to 
recover  damages  for  the  breach  of  a  marriage  contract. 
The  venue  of  the  cause  was  changed  to  the  Clark  Circuit 
Court,  where,  upon  atrial  by  jury,  a  verdict  was  returned 
in  favor  of  appellee. 

The  specifications  of  error  assigned  in  this  court  are  as 
follows: 

"First.  The  court  erred  in  overruling  the  demurrer 
to  the  substituted  and  amended  complaint. 

''Second.  The  court  erred  in  overruling  the  appel- 
lant's motion  for  a  new  trial." 

The  first  specification  has  not  been  argued,  and  for 
that  reason  is  considered  waived. 

Under  the  second  specification,  which  calls  in  review 
the  ruling  of  the  court  in  overruling  appellant's  motion 
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for  a  new  trial,  several  questions  are  presented,  namely: 
Whether  or  not  the  evidence  is  sufl&cient  to  sustain  the 
verdict;  whether  or  not  the  court  erred  in  admitting  in 
evidence  a  certified  copy  of  a  decree  of  the  Floyd  Circuit 
Court,  and  whether  or  not  the  damages  assessed  are  ex- 
cessive. 

Counsel,  while  admitting  that  the  appellee  testified 
that  the  appellant  promised  to  marry  her,  insist  that  her 
testimony,  as  shown  by  the  record,  fails  to  prove  a  con- 
tract. 

In  this  position  we  think  counsel  are  in  error.  True 
the  evidence  is  uncertain  as  to  the  time  when  the  con- 
tract was  entered  into,  and  time,  in  this  case,  is  a  very 
material  question,  for  if  the  contract  was  entered  into 
prior  to  June  1,  1890,  and  at  a  time  when  appellee  was 
a  married  woman,  it  was  void  for  want  of  mutuality. 
The  contract  must  be  binding  upon  both  parties,  or  it 
can  not  bind  one.  Hence  it  follows  that  a  contract  to 
marry,  entered  into  between  a  man  and  a  woman,  one  of 
whom  is  qualified  to  make  such  a  contract  and  the  other 
is  not,  is  void,  and  can  not  be  enforced.  Neither  can 
damages  be  recovered  for  a  breach  thereof,  for  the  reason 
that  the  contract,  not  being  binding  as  to  the  one,  is  not 
binding  as  to  the  other. 

The  evidence,  as  it  comes  to  us,  is  in  narrative  form, 
and  although,  as  heretofore  stated,  is  not  clear  as  to  when 
the  promise  was  made,  is  sufficient  on  that  question  to 
sustain  the  verdict. 

The  court  did  not  err  in  admitting  in  evidence  the  cer- 
tified copy  of  the  decree  of  the  Floyd  Circuit  Court, 
granting  appellee  a  divorce  from  her  husband,  Charles 
P.  Rogers.  By  this  we  do  not  mean  to  be  understood  as 
holding  that  the  mere  introduction  of  the  copy  of  the 
decree,  without  the  other  proceedings  of  the  court  or  the 
pleadings  in  the  cause,  was  all  that  was  necessary,  but 
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what  we  do  hold  is  that  the  certified  copy  of  the  decree 
was  competent  evidence,  and  proper  to  be  given  to  the 
jury.     Anderson  v.  Ackerman,  88  Ind.  481. 

This  brings  us  to  a  consideration  of  the  remaining 
question,  namely:  are  the  damages  excessive? 

We  recognize  and  appreciate  the  force  of  the  rule  so  well 
settled,  viz.,  that  this  court  will  not  reverse  a  judgment 
on  account  of  the  amount  of  damages  assessed  in  an  ac- 
tion of  this  character,  unless  the  amount  assessed  clearly 
appears  to  have  been  the  result  of  prejudice,  partiality,  or 
corruption;  yet,  when  upon  an  examination  of  the  evi- 
dence, it  appears  to  the  mind  of  the  court  that  the  dam- 
ages assessed  are  so  excessive  and  unjust  that  the  jury, 
in  assessing  them,  must  have  been  influenced  by  pas- 
sion, prejudice  or  partiality,  or  have  proceeded  upoxi  a 
wrong  principle,  a  new  trial  will  be  ordered. 

The  damages  assessed  in  this  case,  in  view  of  the  evi- 
dence, are  excessive,  and  a  new  trial  should  be  granted. 

Judgment  reversed,  with  instructions  to  the  court  be- 
low to  sustain  appellant's  motion  for  a  new  trial. 

Gavin,  J.,  dissents. 

Hied  Mar.  20, 1895 ;  petition  for  rehearing  overruled  May  28, 1805. 


No.  1,672. 
BXJRCHAM  V.  BURCHAM. 


CJoNTRACT.— CoiMKtfon  for  Maintenance  in  Deed.—Breaeh  of.—AbQity  of 
Beneficiary  to  Support  Himself. — Where  a  father  conveyed  to  his  son 
certain  land,  ''upon  the  express  condition  and  consideration  that 
the  said  grantee  shall  famish  and  supply  *  *  [B],  a  nephew  of 
the  grantor,  with  soitable  food,  shelter,  and  raiment,  when  the 
said  *  *  [B]  shall  be  unable  to  provide  for  himself,"  a  refusal  of 
B's  request  for  shelter,  etc.,  can  not  be  construed  as  a  breach  of 
Vol.  12—40 
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the  condition  of  the  conveyance,  where  the  record  does  not  dis- 
close but  that  the  refusal  was  because  of  B's  ability  to  provide  him- 
self with  all  he  needed,  and  where  there  are  circumstances  evincing 
a  full  recognition  of  his  (the  grantee's)  legal  duty  and  a  willing- 
ness to  perform  it. 

From  the  Washington  Circuit  Court. 

D.  M.  Alspaugh  and  /.  C.  Lawler^  for  appellant. 

H.  Morris,  Elliott  and  Hostetter,  for  appellee. 

Gavin,  J. — ^The  father  of  appellant,  in  1875,  conveyed 
to  him  certain  lands  **upon  the  express  condition  and 
consideration  that  the  said  grantee  shall  furnish  and 
supply  James  R.  Burcham  [the  appellee] ,  a  nephew  of 
the  grantor,  with  suitable  food,  shelter  and  raiment  when 
the  said  James  R.  Burcham  shall  be  unable  to  provide 
for  himself/' 

Appellee's  complaint  alleged  that  he  was  seventy  years 
of  age,  poor,  without  means  of  support  or  any  shelter  of 
his  own,  and  physically  unable  to  work  and  provide 
them  for  himself;  that  upon  demand  appellant  had  whol- 
ly refused  and  neglected  to  provide  for  his  wants.  Dam- 
ages were  therefore  asked  for  the  breach  of  the  contract. 
A  general  denial  closed  the  issues.  The  only  questions 
presented  here  are  raised  by  an  exception  to  the  conclu- 
sions of  law  upon  the  facts  specially  found  by  the  court. 

From  the  special  finding,  it  appears  that  the  deed  was 
made  and  accepted  as  averred;  that  appellee  was  an  old 
man,  physically  unable  to  labor  and  earn  money;  that 
for  a  number  of  years  appellant  did  supply  his  wants, 
but  in  1890  appellee  received  a  pension  of  $96  per  year, 
together  with  several  hundred  dollars  of  back  pension. 
He  then  released  appellant  for  the  time  being,  and  from 
that  time  until  April,  1894,  supported  himself,  except 
for  some  fifty  days,  when  he  was  laid  up  "from  injuries 
received  from  falling,"  during  which  time  he  was  cared 
for  by  appellant's  agent  and  brother  at  his  house.     In 
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April,  1894,  being  then  living  and  cooking  alone,  he 
went  to  defendant's  said  agent  and  demanded  shelter 
elsewhere  than  in  said  cottage  (where  he  was  then  living) 
because  he  was  too  old  and  infirm  to  longer  reside  alone, 
and  requested  said  agent  to  allow  him  to  occupy  a  room 
at  said  agent's  house,  in  which  the  family  lived,  and  his 
request  not  being  complied  with,  he  has  been  boarding 
elsewhere,  paying  his  own  expenses  since  April,  1894/' 

It  further  appears  that  appellee  had  over  and  above 
iiis  indebtedness  about  $150  in  money  and  a  note  for  $23, 
the  remains  of  his  pension  money.  We  have  not  in- 
cluded in  his  debts  the  fee  for  his  attorneys  in  this  case, 
because  it  had  not  been  incurred  at  the  time  of  the  al- 
leged breach. 

The  court  found  that  appellee  ought  to  be  boarded 
in  some  family  at  an  expense  for  food,  raiment,  and 
shelter,  of  not  to  exceed  $165  per  year,  of  which  appel- 
lant should  pay  part;  that  his  expectancy  of  life  was  five 
years,  and  that  appellant  should  pay  $450  damages,  pres- 
ent and  prospective.  The  conclusion  of  law  was  that  ap- 
pellee ought  to  recover  that  sum  from  appellant. 

The  only  question  discussed  by  counsel  is  whether  or 
not,  under  the  facts  found,  appellee  was,  within  the 
terms  of  the  deed,  "unable"  to  provide  for  himself.  That 
appellant  was  bound  to  provide  for  appellee  when  the  time 
arrived  that  he  was  unable  to  provide  for  himself,  is  not 
disputed;  neither  is  it  denied  that  the  inability  referred 
to  includes  not  only  physical  but  financial  inability. 
Clearly  it  was  intended  by  the  grantor  that  appellant 
should  respond  for  appellee's  needs  only  when  the  neces- 
sity therefor  arose.  Under  the  facts  found,  appellee  had 
on  hand,  outside  of  his  pension,  sufficient  means  to  sup- 
port himself  for  a  year;  that  he  would  not  be  compelled 
to  strip  himself  to  the  last  dollar,  we  think  to  be  true; 
and  that  he  would  have  a  right  to  reserve  sufficient 
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means  for  burial  expenses,  we  think  also  true;  and  if  it 
appeared  that  medical  attention  and  nursing  were 
requisite,  that  he  might  also  reserve  for  that  purpose  a 
reasonable  amount,  may  also  be  conceded,  but  he  has  a 
fixed  income  of  $96  per  year  which  he  may  apply  to  that 
purpose,  and  in  the  absence  of  any  finding,  even  indicat- 
ing that  this  sum  would  be  insufficient  for  that  purpose, 
we  do  not  feel  free  to  so  declare. 

The  breach  is  alleged  and  found  to  have  occured  in 
April,  1894.  It  therefore  devolves  upon  appellee,  by 
the  special  finding,  to  show  affirmatively  his  inability  to 
provide  for  himself  that  which  he  demanded  that  appel- 
lant should  furnish  him. 

In  view  of  the  fact  that  he  had  on  hand,  at  the  time 
of  trial,  means  sufficient  for  a  full  year's  support, 
and  in  view  of  the  express  finding  that  in  addition  to 
having  that  sum  then  in  hand  he  had  supported  himself 
from  his  own  means  from  the  time  of  the  alleged  breach 
to  the  time  of  trial,  we  can  not  conclude  that  he  was  un- 
able to  do  that  which  he  in  fact  did  do.  We  do  not  see 
how  his  ability  to  support  himself  could  be  more  fully 
demonstrated  than  by  his  actually  providing  for  all  his 
wants  from  his  own  means  during  all  the  time  in  which 
he  claims  appellant  was  in'default,  and  still  having  left 
in  his  hands  more  than  a  full  year's  support. 

In  our  opinion  there  is  not  shown  any  breach  of  ap- 
pellant's obligation.  There  is  nothing  in  the  finding  to 
indicate  that  appellant  had  made  any  effort  or  exhibited 
any  disposition  to  repudiate  the  obligation  which  clearly 
rested  upon  him  to  furnish  food,  shelter  and  raiment 
whenever  the  necessity  for  resorting  to  him  should  arise. 
On  the  contrary,  his  conduct  before  the  pension  was  re- 
ceived, and  after  appellee  was  hurt  by  the  fall,  evinces  a 
full  recognition  of  his  legal  duty  and  a  willingness  to 
perform  it. 
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So  far  as  the  record  discloses,  the  only  reason  for  the 
refusal  of  appellee's  request  may  have  been  his  evident 
ability  to  provide  for  himself  all  that  he  needed.  There 
is  nothing  disclosed  in  the  record  which  would  authorize 
either  the  appellee  or  the  court  to  presume  that  appel- 
lant will  refuse  to  do  his  duty  when  the  proper  time  shall 
arrive. 

We  are  of  opinion  that  justice  requires  that  we  order 
a  new  trial.  The  judgment  of  the  court  below  is,  there- 
fore, reversed,  with  instructions  to  grant  a  new  trial  if 
asked  for  by  appellee. 

Filed  Mar.  22, 1896 ;  petition  for  a  rehearing  overruled  May  28, 1895. 


No.  1,625. 
GoBEN  V.  Phillips. 


Appbllatb  Coubt  Practice. — Sufficiency  of  Complaint  on  Appeal, — 
Questioned  for  First  Time, — If  the  safficieney  of  the  complaint  is 
questioned  for  the  first  time  on  appeal,  the  complaint  must  he  con- 
sidered as  an  entirety,  and  if  any  paragraph  is  sufficient,  the  as- 
signment must  fail. 

Spbcial  Verdict. — Insufficient  to  Support  Judgment,— Action  to  Becovar 
Purchase'Money. — ^That  the  special  verdict,  in  an  action  to  recover 
from  an  agent  the  balance  of  purchase-price  of  land  after  paying 
certain  indebtedness  therefrom,  is  too  indefinite  and  insufficient  to 
support  a  judgment  for  recovery,  see  opinion. 

Same. — Demand. — Becovery, — The  defendant,  in  such  action,  was  not 
in  default  until  he  refused,  upon  demand,  to  account  to  plaintiff  for 
the  balance  remaining  in  his  hands. 

Trial. — By  Jury. — Beal  Estate. — Purchase-Price — An  action  to  recover 
the  balance  of  the  purchase-price  of  land,  is  triable  by  jury. 

From  the  Montgomery  Circuit  Court. 

/.  Wright  and  /.  M.  Seller,  for  appellant. 

(7.  Johnson  and  W.  H.  Johnson,  for  appellee. 

Roes,  J. — ^The  appellee  recovered  judgment  against  the 


630         APPELLATE  COURT  OF  INDIANA, 

Goben  v.  Phillips. 

appellant  in  the  court  below  for  the  sum  of  $92,  a  bal- 
ance alleged  to  be  due  her  of  the  purchase-money  re* 
ceived  by  appellant  in  the  sale  of  certain  real  estate 
owned  by  her  and  conveyed  by  her  to  him  to  be  sold. 
The  complaint,  which  is  in  two  paragraphs,  is  attacked 
for  the  first  time  by  an  assignment  in  this  court.  Such 
an  assignment  tests  the  complaint  as  an  entirety.  The 
first  paragraph  is  suflScient  when  questioned  for  the  first 
time  after  verdict,  hence  we  need  not  examine  the 
second. 

The  court  did  not  err  in  submitting  the  cause  to  a  jury. 
The  issues  were  proper  ones  to  be  submitted  to  a  jury  for 
trial. 

It  is  next  urged  that  the  facts  found  in  the  special 
verdict  are  insufficient  to  sustain  a  judgment  for  ap- 
pellee. This  objection  seems  to  be  well  taken.  Under 
the  facts  found  by  the  jury  it  appears  that  the  appellant 
was  the  agent  of  the  appellee,  with  power  to  sell  certain 
property  belonging  to  her  and  from  the  proceeds  pay 
certain  obligations.  After  the  payment  of  these  obliga- 
tions appellant  was  to  pay  over  the  balance,  if  any  re- 
mained in  his  hands,  to  the  appellee. 

The  jury  failed  to  find  that  the  appellee  made  a  de- 
mand upon  appellant  either  for  the  balance  held  by  him 
or  for  a  settlement.  Neither  do  the  jury  find  that  appel- 
lant failed  or  refused  to  account  to  appellee.  Appellant 
was  not  in  default  until  he  refused  to  account  to  appellee 
for  the  balance  remaining  in  his  hands. 

Again  the  jury  find  that  the  incumbrances  which  ap- 
pellant was  to  pay  amounted  to  $507.89,  namely,  ''by  a 
mortgage  of  two  hundred  dollars  ($200),  executed  May 
28, 1883,  in  favor  of  S.  H.  and  0.  M.  Gregg,  and  taxes 
amounting  to  $307.89,"  and  that  he  sold  the  property 
for  $400  cash.  Whether  the  sale  was  made* subject  to 
these  incumbrances  or  not  is  not  found.     Neither  is  it 
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found  that  he  paid  these  incumbrances,  nor,  on  the  other 
band,  is  it  found  that  he  failed  to  pay  them.  If  the  sale 
was  made  subject  to  the  incumbrances,  it  is  evident  that 
the  appellant  retains  in  his  hands  a  balance  of  the  pur- 
chase-money, for  which  he  should  account  to  appellee. 
The  facts  found,  however,  are  so  indefinite  and  uncer- 
tain that  this  court  can  not  say  they  are  sufficient  to  sus- 
tain a  judgment  for  appellee. 

It  appears  from  the  facts  found,  that  the  jury  intended 
to  find  such  a  state  of  facts  as  would  show  a  balance  due 
appellee;  and  having  failed  to  make  their  finding  clear, 
we  think  that  in  order  to  protect  the  rights  of  the  ap- 
pellee the  cause  should  be  reversed,  with  instructions  to 
grant  appellee  a  new  trial  if  asked  for  within  ninety 
days,  otherwise  that  the  court  enter  judgment  on  the 
verdict  in  favor  of  appellant. 

Judgment  reversed. 

£lled  Jane  4, 1895. 


No.  1,462. 
Babnbtt  v.  The  Washington  Glass  Company. 

Statute  of  Frauds. — Parol  Sale  of  Real  Estate. — Possession  by  Vendee. 
— Action  for  Pxirchase-Price. — In  an  action  for  the  purchase-price  of 
real  estate,  where  possession  taken  is  relied  upon  to  take  the  con- 
tract out  of  the  statute,  the  facts  are  insufficient  for  such  purpose 
which  are,  that  defendant^and  others,  in  pursuance  of  a  parol  agree- 
ment to  purchase  a  large  number  of  lots  from  an  improvement  com- 
pany, at  $200  each,  to  be  taken  from  lands  thereafter  to  be  pur- 
chased and  platted,  the  mode  of  choice  of  lots  to  be  subsequently 
determined ;  that  defendant  and  the  other  subscribers  for  lots  met 
and  determined  the  mode  of  choice  of  lots,  and  defendant  went 
upon  the  land,  inspected  the  lots,  and  went  upon  lot  |No.  216 
and  selected  and  took  possession  of  the  same  as  his  choice,  and 
the  same  was  so  recorded  by  the  secretary  of  the  meeting  of  the 
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Babacribers,  and  it  was  withdrawn  from  the  list  for  the  remaining 
subscribers'  selections,  and  thereafter  the  plaintiff  or  its  grantors 
neither  had  nor  exercised  nor  claimed  any  dominion  over  the  same. 
Same. — Possession  by  Vendee. — Recovery  of  Purchase-Price. — In  such 
case,  possession  was  not  taken  under  the  contract  nor  with  the  ven- 
dor's consent,  and  there  was  no  right  of  recovery  of  the  purchase- 
price. 

From  the  Hamilton  Circuit  Court. 

W.  S.  Christian  and  /.   W.  Christian^  for  appellant. 
Q.  Shirts  and  J.  A.  Kilbourne,  for  appellee. 

Gavin,  J. — ^The  appellee  sought  to  recover  the  pur- 
chase-price of  real  estate,  which,  it  was  alleged,  appel- 
lant had  agreed  to  buy,  and  for  which  appellee  had 
tendered  a  deed  in  performance  of  the  contract. 

It  is  not  controverted  by  appellee  that  the  contract  was 
by  parol  and  within  the  statute  of  frauds  (R.  S.  1894, 
section  6629,  subd.  4;  R.  S.  1881,  section  4904),  unless 
taken  out  of  its  operation  by  part  performance.  Pos- 
session taken  is  relied  upon  to  make  the  contract  valid. 

Passing  by  all  technical  questions  of  parties  and  want 
of  averment  of  transfer  of  contract,  we  take  up  the  main 
proposition. 

Appellee's  rights  are  based  upon  an  arranjojement  by 
which  appellant  and  others  desiring  to  locate  a  factory 
near  Cicero,  had  agreed  with  an  improvement  company 
to  purchase  a  large  number  of  lots  (of  which  appellant 
was  to  take  one)  at  $200  each,  payable  part  cash  and 
part  by  note,  the  lots  to  be  taken  from  lands  thereafter 
to  be  purchased  and  platted,  the  mode  of  choice  of  lots 
to  be  subsequently  determined. 

The  improvement  company  contracted  with  appellee 
for  the  factory,  and  agreed  to  furnish  purchasers  for  150 
lots,  on  the  terms  and  at  the  prices  of  its  agreement  with 
appellant  and  others. 

In  pursuance  of  this  contract,  appellee  purchased  and 
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platted  the  land,  threw  it  open  and  staked  off  and  num- 
bered the  lots. 

Appellant  and  other  subscribers  to  the  fund  met  and 
determined  the  order  of  choice  of  lots.  They  then  went 
upon  the  land  and  inspected  the  lots,  and  appellant  "go- 
ing upon  said  lot  216  and  observing  the  number  thereof 
upon  the  stake  thereon,  selected  and  took  possession  of 
the  same  as  his  choice,''  and  the  same  was  so  recorded 
by  the  secretary  of  that  meeting,  and  it  was  withdrawn 
from  the  remaining  subscribers' selections  and  "there- 
after the  plaintiff  nor  its  grantors  neither  had  nor  exer- 
cised nor  claimed  any  possession  nor  dominion  over  the 
said  lot  216." 

The  rule  is  established  that  the  special  verdict,  when 
fairly  and  reasonably  construed,  must,  in  direct  terms  or 
by  necessary  inference,  find  all  the  facts  essential  to  ap- 
pellee's right  of  recovery.  Lake  Erie,  etc.,  R.  R.  Co.  v. 
McHenry,  10  Ind.  App.  525. 

The  facts  here  found  are  not  sufficient  to  make  valid 
and  enforceable  the  parol  contract.  It  nowhere  appears 
that  appellee  was  present  at  the  subscribers'  meeting,  or 
in  any  way  consented  to  appellant's  taking  possession 
of  the  lot,  or  that  it  had  any  knowledge  thereof.  It  does 
not  appear  that  appellant  subsequently  thereto  continued 
in  possession  or  exercised  any  acts  of  ownership  over 
the  lot,  or  claimed  any  interest  therein.  There  is  noth- 
ing to  indicate  that  under  the  contract  of  purchase  ap- 
pellant had  any  right  to  take  possession  of  the  lot  until 
he  settled  for  it  and  received  a  deed.  The  purchasers 
were  to  select  their  lots,  but  a  right  of  selection  and  right  of 
possession  are  altogether  different  things.  It  could 
hardly  be  the  law  that  a  band  of  proposed  purchasers 
would  have  a  right,  in  the  absence  of  the  owner  and  of 
any  contract  therefor,  to  go  upon  his  land,  parcel  it  out 
among  themselves,  take  possession  thereof  and  hold  it 
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without  making  settlement  or  getting  deeds.  Had  ap- 
pellee delivered  the  possession  or  consented  thereto,  then 
another  question  would  be  presented. 

It  is  true  it  is  found  that  appellee  did  not  thereafter 
exercise  any  dominion  over  the  lot.  That,  however,  was 
unnecessary  to  the  maintenance  of  its  rights  thereto.  It 
was  the  owner  and  entitled  to  so  continue  without  exer- 
cising any  acts  of  dominion  over  the  lot.  Its  own  fail- 
ure to  so  do  is  by  no  means  a  finding  that  it  consented 
for  some  one  else  to  do  so. 

In  Neal  v.  Neal,  69  Ind.  419,  it  is  said:  ''In  order 
that  possession  may  take  such  case  out  of  the  statute  of 
frauds,  it  must  appear  that  such  possession  was  taken 
under  and  by  virtue  of  the  contract  and  with  the  knowl- 
edge and  consent  of  the  vendor." 

We  are  of  opinion  that  under  these  findings  the  pos- 
session was  not  taken  under  the  contract,  nor  with  the 
vendor's  consent.  Under  such  circumstances,  the  ap- 
pellee had  no  right  of  recovery.  Swales  v.  Jackson,  126 
Ind.  282;  Johnson  v.  Pontious,  118  Ind.  270;  Judy  v. 
Oilbert,  77  Ind.  96;  Rucker  v.  Steelman,  73  Ind.  396; 
Moore  v.  HigbeCy  45  Ind.  487. 

Judgment  reversed,  with  instructions  to  the  trial  court 
to  order  a  new  trial,  with  leave  to  amend  the  complaint. 

Filed  Jane  6, 1895. 
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No.  1,755.    ^ 
Small  v.  Davis  et  al.,  Executors. 

PAKTNKBflHiP.— Partn«r«Atp  Creditor. -^May  Proceed  in  First  Instance 
Against  Deceased  Partner's  Estate. — Decedent's  Individual  Debts  First 
Paid. — A  partnership  creditor  is  not  bound  to  exhaust  the  assets  of 
the  partnership  before  proceeding  against  the  individual  estate  of  a 
deceased  partner.  But  before  such  creditor  can  participate  with  the 
individual  creditors  in  the  individual  estate  of  the  deceased  partner 
the  decedent's  individual  debts  must  be  paid,  then  the  partnership 
liabilities  may  be  satisfied  either  in  whole  or  in  part  out  of  t&e  re- 
maining assets  of  the  estate  of  the  deceased  partner. 

From  the  Dearborn  Circuit  Court. 
J.  K.  Thompson,  H.  D.  McMuilen  and  H,  R.  McMuL* 
len,  for  appellant. 

0.  E.  Downey  and  F,  M.  Dqvmey,  for  appellees. 

Davis,  J. — On  the  24th  day  of  February,  1892,  appel- 
lant filed  his  claim  against  the  estate  of  Thomas  Gaff,  de- 
ceased, founded  on  three  promissory  notes  executed  to 
appellant  on  the  first  day  of  July,  1883,  by  John  Cobb 
&  Co.,  of  which  firm  said  Gaff  was  then  a  member, 
amounting,  in  the  aggregate,  to  $5,000,  and  due  in  eight 
years. 

The  appellees  filed  an  answer  in  abatement,  alleging 
therein  in  substance  that  said  Thomas  Gaff  was  a  mem- 
ber of  the  firm  of  John  Cobb  &  Co.  when  the  notes  in 
suit  were  executed,  and  that  he  died  April  25, 1884;  that 
on  said  day  the  partnership  dissolved  by  reason  of  the 
death  of  Gaff;  that  large  assets  of  said  partnership  at 
his  death  passed  into  the  hands  of  the  surviving  part- 
ners; that  no  administration  has  been  had  on  the  re- 
sultant surviving  partnership  and  that  appellant  has 
made  no  effort  to  collect  from  the  resultant  surviving 
partnership  his  claim. 
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The  court  overruled  a  demurrer  to  this  answer  and 
this  ruling  presents  the  first  question  for  our  considera- 
tion. 

The  question  is  whether  appellant  was  required  to  first 
exhaust  the  assets  of  the  partnership  of  John  Cobb  & 
Go.  before  securing  an  allowance  of  his  claim  against 
the  estate  of  Thomas  Gaff,  deceased. 

It  may  be  conceded  that  individual  creditors  are  en- 
titled to  be  paid  out  of  the  assets  of  the  estate  of  Thomas 
Gaff,  deceased,  in  preference  to  the  claims  of  creditors  of 
the  firm  of  John  Cobb  <fe  Co.,  and  also  that  partnership 
creditors  are  entitled  to  be  paid  out  of  the  assets  of  the 
partnership  of  John  Cobb  &  Co.  in  preference  to  the 
claim  of  the  individual  creditors  of  Thomas  Gaff,  deceased; 
but  there  is  no  allegation  in  the  plea  in  abatement  in 
this  case  that  the  firm  of  John  Cobb  &  Co.  is  solvent  or 
that  the  estate  of  Thomas  Gaff,  deceased,  is  insolvent.  If 
it  appeared  that  the  estate  of  Thomas  Gaff,  deceased,  was 
insolvent  or  that  it  was  insufficient  to  pay  both  his  in- 
dividual and  partnership  liabilities  it  would  be  the  duty 
of  the  court  to  order  the  payment  of  the  partnership  in- 
debtedness out  of  any  assets  remaining  after  the  payment 
of  the  individual  debts.  In  the  absence  of  any  showing 
that  the  estate  of  Thomas  Gaff,  deceased,  is  insufl5cient 
to  pay  his  individual  debts  and  also  the  partnership  lia- 
bilities of  the  firm  of  John  Cobb  &  Co.  appellant  was  en- 
titled to  have  his  claim  allowed  and  paid  out  of  the  as- 
sets of  the  Gaff  estate  without  first  exhausting  the  assets 
of  the  partnership  of  John  Cobb  &  Co.  or  having  settle- 
ment of  the  partnership  made  by  the  surviving  partners 
or  receiver,  as  provided  by  statute  for  the  settlement  of 
partnerships.  In  other  words,  partnership  creditors  can 
not  participate  with  individual  creditors  in  the  indi- 
vidual estate  of  the  deceased  partner,  if  the  estate  is  not 
sufficient  to  satisfy  both  classes  of  claims,  but  when  the 
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individual  debts  have  been  paid  the  partnership  liabili- 
ties may  be  satisfied  either  in  whole  or  in  part  out  of 
any  assets  of  the  estate  of  the  deceased  partner  remain- 
ing.    Warren  v.  Farmer,  100  Ind.  593. 

It  is  true  appellant  might  have  had  a  receiver  ap- 
pointed to  settle  the  affairs  of  the  partnership  of  John 
Cobb  &  Co.  Sections  8122  to  8128,  R.  S.  1894,  in- 
clusive. 

He  was  not  required,  however,  to  do  this  before  pro- 
ceeding against  the  estate  of  Thomas  Gaff,  deceased. 
Sections  2465,  2466  and  2467,  R.  S.  1894. 

In  the  view  we  take  of  the  case,  it  does  not  matter 
whether  the  partnership  estate  of  John  Cobb  &  Co.  is 
solvent  or  insolvent.  In  either  event  appellant  had  the 
right  to  proceed  against  the  estate  of  Thomas  Gaff,  de- 
ceased, but  his  recovery  will  be  subject  to  the  preference 
that  exists  in  favor  of  the  individual  creditors. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain the  demurrer  to  the  plea  in  abatement. 

Filed  Jane  5, 1895. 


No.  1,601, 
Lbepbr  V,  The  State. 


ImrrHUCrioya  to  Jvby.—How  Made  Part  ofBecord  in  Criminal  Case. — 
Appeal, — CivU  Practice, — Before  instractions  in  a  criminal  case  will 
be  reviewed  on  appeal,  they  must  be  brought  into  the  record  by  bill 
of  exceptions.  Section  544,  R.  S.  1894,  providing  that  exception 
may  be  written  on  the  margin  and  dated  and  signed  by  the  jadge, 
has  reference  alone  to  civil  practice. 

8amb. — Party  Desiring  Further  Instructions  Should  Ask  for  Them,— No 
Statement  in  JRecord  that  it  Contains  All  Instructions  Given, — Where  it 
is  charged  as  error  that  'Hhe  coart  failed  to  charge  the  jary  upon  all 
matters  of  law  necessary  for  their  information,  as  required  by  law/' 
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each  assignment  is  onavailing  where  there  is  no  statement  in  the 
record,  and  nothing  to  indicate,  that  the  instnictions  in  the  tran- 
script were  all  the  instnictions  given  in  the  cause ;  and  it  is  unavail- 
ing for  the  farther  reason  that  if  defendant  desired  farther  instrao- 
tions  apon  any  sahject,  he  shoald  have  asked  for  them  at  the  proper 
time  and  in  proper  manner. 

From  the  Marshall  Circuit  Court. 

J.  D.  McLaren,  for  appellant. 

W.  A.  Ketcham,  Attorney-General^  8.  N.  Stevens  and 
S.  Parker,  for  State. 

Heinhard,  C.  J. — ^This  was  a  prosecution  byaffidavit, 
instituted  before  a  justice  of  the  peace  for  obstructing  a 
public  highway.  Upon  conviction  the  defendant  ap- 
pealed to  the  circuit  court,  where  the  case  was  tried  by  a 
jury,  resulting  in  a  verdict  of  guilty  and  the  assessment 
of  a  fine  of  $1. 

The  only  error  assigned  in  this  court  is  the  overruling 
of  the  motion  for  a  new  trial. 

The  appellant  has  assailed  several  of  the  instnictions 
given  by  the  court.  The  instructions  are  copied  into  the 
transcript,  but  are  not  contained  in  the  bill  of  exceptions.  . 
The  appellant  attempted  to  save  his  exceptions  to  the  in- 
structions under  that  section  of  the  civil  code  which  pro- 
vides that  the  exception  may  be  written  on  the  margin 
and  dated  and  signed  by  the  judge.  R.  S.  1894,  section 
544  (R.  S.  1881,  section  535). 

The  provision  of  the  statute,  however,  is  not  applica- 
ble to  criminal  cases.  The  only  way  in  which  instruc- 
tions in  criminal  cases  may  be  reviewed  on  appeal  is  by 
copying  them  into  a  bill  of  exceptions.  CampbeU  v. 
State,  3  Ind.  App.  206. 

There  is,  therefore,,  no  question  presented  respecting 
the  correctness  of  any  of  the  instructions. 

It  is  further  complained  that  the  trial  court  failed  '*to 
charge  the  jury  upon  all  matters  of  law  necessary  for 
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their  information,  as  required  by  law."  There  are  sev- 
eral reasons  why  this  alleged  error  is  not  available.  In 
the  first  place,  the  appellant,  if  he  desired  further  in- 
structions upon  any  subject,  should  have  prepared  such 
as  he  deemed  to  be  correct  and  asked  the  court  to  give 
them.  The  statute  itself  provides  that  ''if  the  defend- 
ant or  his  counsel  desire  special  instructions  to  be  given 
to  the  jury,  such  instructions  shall  be  reduced  to  writ- 
ing, numbered,  and  signed  by  the  party  or  his  attorney 
asking  them,  and  delivered  to  the  court  before  the  com- 
mencement of  the  argument."  R.  S.  1894,  section  1892 
(R.  8.  1881,  section  1823),  subd.  6.  See,  also,  Welsh 
V.  State,  126  Ind.  71;  Grubby.  State,  117  Ind.  277;  Fox- 
well  V.  State,  63  Ind.  539. 

Another  reason  for  holding  that  there  is  no  available 
error  in  the  matter  complained  of  is  that  there  is  no 
statement  in  the  record,  and  nothing  to  indicate,  that  the 
instructions  in  the  transcript  were  all  the  instructions 
given  in  the  cause.  Hence,  even  if  it  were  shown  that 
proper  instructions  had  been  prepared  and  submitted  by 
the  appellant's  counsel,  and  denied  by  the  court,  there 
would  still  be  no  reversible  error,  as  it  must  be  presumed 
that  the  court  gave  such  instructions  as  covered  all 
proper  points  included  in  those  refused.  Grand  Rapids, 
etc.,  R.  R.  Go.  V.  Cox,  8  Ind.  App.  29. 

For  these  and  other  reasons  that  might  be  stated,  there 
is  no  reversible  error  in  regard  to  the  matter  complained 
of,  concerning  the  failure  of  the  court  to  give  additional 
instructions. 

The  seventh  cause  for  a  new  trial  is  that  "the  verdict 
is  contrary  to  the  law  and  the  evidence."  While  the  evi- 
dence is  sharply  conflicting  and  somewhat  weak  as  to 
some  of  the  facts  necessary  to  make  out  a  case,  the  rec- 
ord is  not  entirely  void  of  evidence  upon  any  essential 
point,  and  we  can  not  undertake  to  weigh  the  evidence 
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in  a  criminal  case  any  more  than  we  could  do  so  in  a 
civil  action.  It  would  be  fruitless  to  prolong  this  opin- 
ion by  attempting  to  set  out  such  portions  of  the  volumi- 
nous testimony  as  in  our  opinion  warranted  the  jury  in 
finding  the  defendant  guilty. 

Judgment  affirmed. 

Filed  Jane  6, 1886. 


No.  1,511. 
Thb  Island  Goal  Oompany  v.  Wright  bt  al. 

Superior  Court. — Betfiew  in  General  Term, — Ruling  tm  Demurrer.^ 
Judgment  Reversed, —V^Yiqt^  there  are  several  affirmative  paragraphs 
of  answer,  to  all  of  which  demorrers  are  filed,  except  the  third, 
which  are  ovemiled,  and  plaintiff  electa  to  stand  by  his  demurrer 
to  the  first  and  second  paragraphs  of  answer,  and  appeals  from  the 
jadgment  of  the  special  term  of  the  superior  court,  it  is  error  for  the 
general  term  to  reverse  the  judgment  simply  because  the  demurrer 
to  the  first  paragraph  of  answer  should  have  been  sustained. 

8amb. — Special  Term, — Ruling  on  Demurrer,  — Harmless  Error, — In 
view  of  the  record,  the  overruling  of  the  demurrer  to  the  first  para- 
graph of  answer  was  harmless,  and  the  general  term  should  have 
affirmed  the  judgment  of  the  special  term,  notwithstanding  each 
error. 

From  the  Marion  Superior  Court. 

S.  N.  ChaTobera,  S.  0.  Pickens  and  0.  W.  Maares,  for 
appellant. 

R.  C.  Allen,  for  appellees. 

LoTZ,  J. — ^The  appellees  brought  this  action  in  the 
Superior  Court  of  Marion  county,  against  the  appellant, 
to  recover  damages  for  an  alleged  breach  of  contract. 

The  complaint  was  in  two  paragraphs.  The  defend- 
ant demurred  to  each  paragraph,  and  its  demurrers  were 
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overruled.  It  thereupon  filed  its  answer  in  seven  para- 
graphs; the  third  being  a  plea  of  want  of  consideration, 
and  the  sixth  a  general  denial. 

To  each  of  the  remaining  paragraphs  plaintiffs  de- 
murred.    Demurrers  overruled. 

Plaintiffs  replied  to  the  third,  fourth,  fifth,  and  sev- 
enth paragraphs  of  answer  with  a  general  denial,  but 
this  reply  was  afterwards  withdrawn.  Plaintiffs  elected 
to  stand  upon  their  demurrer  to  the  first  and  second 
paragraphs  of  answer,  and  the  court,  in  special  term, 
accordingly  rendered  judgment  against  them  for  failure 
to  plead  further  thereto. 

From  this  judgment  they  appealed  to  the  court  in  gen- 
eral term,  assigning  as  error  the  overruling  of  their  de- 
murrers to  each  paragraph  of  answer.  Defendant  joined 
in  the  appeal,  assigning  as  cross-error  the  overruling  of 
its  demurrer  to  the  two  paragraphs  of  the  complaint. 

Upon  these  assignments  of  error  and  cross-error  issues 
were  formed  and  the  general  term  proceeded  to  reverse 
the  special  term  judgment  upon  the  first  and  third  para- 
graphs of  answer,  at  the  same  time  affirming  it  as  to 
each  of  the  other  paragraphs,  and  also  as  to  the  two 
paragraphs  of  complaint.  But  here  appears  a  grave 
oversight  on  the  part  of  the  court  in  general  term,  for 
the  demurrer  to  the  third  paragraph  never  had  any 
existence,  and  no  demurrer  to  that  paragraph  of  answer 
anywhere  appears  in  the  record.  So  that,  as  the  record 
now  stands,  the  demurrers  to  the  two  paragraphs  of 
complaint,  and  to  the  second,  fourth,  fifth,  and  seventh 
paragraphs  of  answer  are  overruled,  and  the  demurrer 
to  the  first  paragraph  of  answer  is  sustained,  and  the 
third  paragraph  of  answer  stands,  no  plea  thereto  having 
ever  been  made,  except  the  general  denial,  which  was 
withdrawn-  This  appeal  extends  only  to  the  sufficiency 
Vol.  12—41 
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of  the  two  paragraphs  of  the  complaint  and  of  the  first 
paragraph  of  the  answer. 

Conceding  without  deciding  that  each  paragraph  of 
complaint  is  good,  and  that  the  first  paragraph  of  the 
answer  is  bad,  the  inquiry  arises  whether  or  not  the  judg- 
ment of  the  general  term  of  the  Marion  Superior  Court 
reversing  the  judgment  of  the  special  term  was  harmful. 

The  Marion  Superior  Court,  sitting  in  general  term, 
is  a  court  of  errors.  It  determines  whether  or  not  there 
was  error  in  the  judgment  and  proceeding  of  the  court 
sitting  in  special  term.  If  the  general  term  finds  no 
reversible  error  it  is  its  duty  to  affirm  the  special  term. 
If  it  finds  reversible  error,  it  is  its  duty  to  reverse  the 
judgment  with  instructions  to  the  special  term  to  pro- 
ceed in  accordance  with  its  opinion. 

The  record  discloses  that  the  special  term  rendered 
judgment  against  the  plaintiffs  on  the  demurrers  to  the 
answer,  because  they  elected  to  abide  such  rulings  and 
refused  to  plead  further. 

The  appeal  to  the  general  term  brought  in  review  the 
correctness  of  these  rulings,  and  also  of  the  cross-errors 
assigned.  In  order  to  determine  whether  or  not  the  ac- 
tion of  the  general  term  was  erroneous  it  is  necessary  to 
consider  the  case  as  presented  to  that  court.  Any  para- 
graph of  answer  addressed  to  the  whole  complaint, 
when  it  is  good  and  established  by  the  evidence,  is  suflfi- 
cient  to  defeat  the  cause  of  action.  If  several  answers 
be  filed,  any  one  of  which  is  admitted  to  be  good,  that 
puts  an  end  to  the  litigation  in  that  forum.  If  two  par- 
agraphs of  answer  be  filed,  and  demurrers  be  overruled 
to  each,  the  plaintiff  may  except  to  the  rulings  and  re- 
ply to  both  and  go  to  trial.  But  the  plaintiff  can  not 
abide  the  ruling  on  demurrer  as  to  one  and  reply  and  go 
to  trial  as  to  the  other.  There  is  no  necessity  for  further 
pleading  or  for  a  trial  in  that  event.     A  defense  is  ad- 
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mitted  by  the  demurrer  to  the  one  paragraph  which  has 
already  defeated  the  cause  of  action.  The  court  must 
pronounce  judgment  upon  the  demurrer  against  the 
plaintiff.  It  is  futile  to  plead  or  proceed  further  in  the 
trial  court.  The  plaintiff  is  already  defeated  by  facts 
which  his  demurrer  admits  to  be  true,  and  which  the 
court  has  ruled  to  be  sufficient  in  law.  His  only  remedy 
is  by  appeal.  If,  upon  appeal,  one  paragraph  be  found 
to  be  good  and  the  other  bad,  there  is  no  occasion  for  a 
reversal,  for  the  judgment  pronounced  is  still  right,  and 
the  only  one  that  the  trial  court  could  render  upon  the 
record  before  it.     Morrisonv.  Kendall,  6  Ind.  App.  212. 

So  in  this  case,  when  the  general  term  reached  the 
conclusion  that  the  first  paragraph  of  answer  was  bad 
there  were  other  paragraphs  of  answer  in  which  the 
facts  stated  were  admitted  to  be  true  by  the  demurrers 
and  which  the  court  determined  to  be  good  defenses  in  law. 
To  make  the  matter  more  apparent,  suppose  the  special 
term  or  trial  court  had  sustained  instead  of  having  over- 
ruled the  demurrer  to  the  first  paragraph  of  answer. 
That  would  be  a  ruling  in  favor  of  the  plaintiff,  and  of 
which  he  could  not  complain.  This  paragraph  would 
then  be  out  of  the  case.  The  next  action  of  the  court 
would  be  to  render  judgment  on  the  demurrers  to  the 
other  paragraphs  of  answer.  This  is  exactly  the  condi- 
tion the  record  would  have  been  in  had  the  case  gone 
back  to  the  special  term  from  the  general  term. 

It  would  be  an  idle  proceeding  to  reverse  the  case  with 
instructions  to  sustain  the  demurrer  to  the  first  para- 
graph and  then  render  judgment  for  the  defendant  on 
demurrer  to  the  other  paragraphs.  Judgment  had  al- 
ready been  rendered  in  favor  of  the  defendant  on  those 
paragraphs,  and  the  determination  of  the  court  in  gen- 
eral term  that  the  first  paragraph  was  bad  should  not 
affect  the  judgment  in  the  least.     When  a  judgment  is 
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reversed  it  is  set  aside,  overthrown,  and  destroyed.  A 
result  like  this  should  not  take  place  except  for  good  and 
substantial  causes. 

It  is  true  that  in  this  case  the  defendant  might  have 
permitted  the  cause  to  be  certified  back  to  the  special 
term  and  then  demanded  judgment  upon  demurrer,  and 
perhaps  it  would  be  in  the  discretion  of  the  special  term 
to  permit  the  plaintiffs  to  withdraw  their  election  to  abide 
by  the  ruling  on  the  demurrers  to  the  other  paragraphs 
of  answer,  and  reply  thereto,  and  form  issues  upon  which 
a  trial  might  be  had.  That  course  would  prolong  the 
litigation,  whilst  the  policy  of  the  law  is  to  put  an  end 
to  it  speedily. 

Although  there  may  have  been  error  in  the  record  as 
it  came  to  the  general  term,  the  error  was  harmless.  The 
general  term  overturned  a  valid  judgment  for  an  insuf- 
ficient cause.  It  should  have  aflBrmed  the  judgment,  not- 
withstanding the  error  in  overruling  the  demurrer  to  the 
first  paragraph  of  answer.  The  defendant  had  obtained 
a  judgment,  a  solemn  adjudication,  which  should  not 
have  been  treated  lightly.  He  was  entitled  to  have  the 
litigation  terminated  upon  the  record  of  the  case  as  pre- 
sented to  the  general  term.  The  fact  that  there  was  no 
demurrer  or  reply  to  the  third  paragraph  of  answer  is  a 
matter  of  which  the  plaintiffs  can  not  complain.  If  none 
were  filed,  it  was  their  own  fault.  There  was  no  trial, 
and  there  is  no  presumption  that  a  reply  was  filed. 

Had  they  filed  a  reply  to  this  paragraph,  they  would 
not  have  been  entitled  to  go  to  trial  thereon  with  their 
election  to  abide  the  ruling  on  demurrer  to  the  other  par- 
agraphs. There  was  nothing  to  try;  they  were  already 
defeated. 

The  general  term  erred  in  overturning  a  valid  judg- 
ment for  an  insufficient  cause.  Its  judgment  was  erro- 
neous, and  the  error  was  substantial  and  hurtful. 


MAY  TERM,  1895.  645 

Carey  v.  Gandlefinger  et  cU, 

The  judgment  of  the  general  term  of  the  Marion  Su- 
perior court  is  reversed,  with  instructions  to  affirm  the 
judgment  of  the  special  term. 

Judgment  of  the  special  term  is  hereby  affirmed. 

Filed  Jane  6, 1895. 


No.  1,754. 
Carey  v.  Gundlefinger  et  al. 

Bbal  Estate.— jS'etoer  and  Street  Assessment  Liens  Paid  by  Purchaser 
and  Holder  of  Equitable  Title,—  When  Vendor  Liable  for  Beimburse- 
ment^  When  Not. — Where  real  estate  is  sold  and  the  parchase-price 
is  to  be  paid  in  ninety-six  monthly  installments,  a  deed  for  the 
property  to  be  made  to  the  vendee  when  seventy-five  of  such  in- 
stallments have  been  paid,  and  in  the  event  of  failure  to  pay  the  in- 
stallments as  the  same  mature,  the  previous  payments  to  be  retained 
by  the  vendor  as  rent,  and  the  vendee  to  forfeit  all  rights  to  the 
property  as  purchaser  thereof,  the  vendee  can  not  recover  from  the 
vendor  the  amount  of  sewer  and  street  assessments  paid  by  him  to 
protect  the  property,  and^assessed  against  the  property  after  the  con- 
tract of  sale,  unless  the  legal  title  should  fail  to  vest  in  the  vendee 
by  reason  of  his  failure  to  pay  the  installments  as  they  mature,  in 
which  event  the  vendor  would  receive  the  enhanced  value  of  the 
property  on  account  of  the  improvements  and  should  reimburse  the 
vendee  for  the  improvement  assessments  paid  by  him. 

From  the  Marion  Circuit  Court. 
J.  T.  Lecklider,  for  appellant. 
Carter  &  Brown,  for  appellees. 

Davis,  J. — On  the  1st  of  February,  1893,  appellees 
were  the  owners  of  certain  real  estate  in  the  city  of  In- 
dianapolis, and  on  that  day  appellees  and  appellant  en- 
tered into  an  agreement  in  writing  in  substance  and  to 
the  effect  that  the  appellant  should  go  into  possession  of 
the  real  estate  and  should  pay  ninety-six  monthly  pay- 
ments of  fifteen  dollars  each,  for  which  he  executed  his 
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notes,  and  that  when  seventy-five  of  said  notes  should 
be  paid  then  the  appellees  should  execute  to  the  appel- 
lant a  good  and  silfficient  warranty  deed  for  said  prem- 
ises, and  appellant  was  at  the  same  time  to  execute  to  ap- 
pellees a  mortgage  on  said  real  estate  securing  the  bal- 
ance of  said  notes  remaining  unpaid.  By  the  terms  of 
said  contract,  appellant  was  to  pay  all  taxes  assessed  on 
said  property  after  February  1,  1893.  In  September, 
1893,  an  assessment  for  street  improvements  was  made 
against  said  real  estate,  and  later  in  said  year  a  further 
assessment  was  made  for  sewer  construction.  Appellees 
refused  to  pay  said  assessments,  and  appellant,  in  order 
to  protect  his  rights  in  and  to  said  property,  paid  the  as- 
sessments. The  amounts  so  paid  he  seeks  to  recover  in 
this  action.  A  demurrer  was  sustained  to  the  complaint, 
and  this  ruling  presents  the  only  question  for  our  con- 
sideration. 

As  between  appellant  and  appellees,  which  is  liable 
for  the  payment  of  said  street  and  sewer  assessments? 

Where  a  vendor  agrees  to  convey  land  at  a  future 
time,  with  covenants  of  warranty,  and,  in  pursuance  of 
the  terms  of  the  agreement,  places  the  purchaser  in  pos- 
session, assessments  for  street  and  sewer  improvements, 
made  after  the  execution  of  the  contract  but  before  the 
execution  of  the  deed,  are  not  incumbrances  within  the 
meaning  of  the  contract. 

The  vendor  in  such  case  would,  as  a  matter  of  course, 
be  liable  for  any  liens  or  incumbrances  existing  when 
the  contract  was  made  and  also  for  such  as  were  there- 
after created  or  suffered  by  the  act  or  default  of  the  ven- 
dor. The  street  and  sewer  assessments  afterwards  created 
for  improvements,  in  pursuance  of  the  provisions  of  the 
statute,  did  not  diminish  the  value  of  the  subject  of  the 
contract.  The  theory  of  the  statute  is  that  the  real  estate 
was  enhanced  in  value  to  the  amount  of  the  assessments. 


MAY  TERM,  1895.  647 


Carey  v.  Gundlefinger  et  al. 


The  purchaser  and  not  the  vendor  received  the  benefit  of 
the  improvements,  and  we  are  of  the  opinion  that  such 
assessments  are  not  incumbrances  within  the  meaning 
of  the  contract.  It  is  true  that  the  legal  title  to  the 
property  is  in  appellees,  but  appellant  is  the  equitable 
owner  thereof  on  the  condition  that  he  complies  with  the 
terms  of  the  contract.  The  presumption  is  that  all  the 
parties  will  comply  with  the  terms  of  the  contract. 
If  the  purchaser,  by  reason  of  his  failure  to  pay 
the  monthly  installments,  should  forfeit  the  pre- 
vious payments  as  rent,  and  the  title  should  not  vest 
in  him,  in  which  event  appellees  would  receive  the 
enhanced  value  of  the  real  estate  on  account  of  the 
street  and  sewer  improvements,  it  would  appear  to  be 
just  and  equitable  that  they  should  then  reimburse  ap- 
pellant for  such  assessments  paid  by  him.  This  ques- 
tion, however,  we  do  not  now  determine. 

We  only  hold  that  at  this  time  appellees,  while  holding 
the  property  as  purchasers,  are  not,  under  the  terms  of 
the  contract,  entitled  to  recover  the  street  and  sewer  as- 
sessments which  they  have  paid  in  order  to  protect  the 
property  and  to  prevent  its  sale  in  satisfaction  of  the 
liens.  In  the  event  of  the  failure  to  pay  the  installments 
as  the  same  mature,  the  contract  provides  that  the  prev- 
ious payments  shall  be  retained  by  appellees  as  rent,  and 
that  appellant  shall  forfeit  all  rights  to  the  property  as 
purchaser  thereof  under  the  contract,  but  it  does  not 
necessarily  follow  that  he  shall  not,  in  such  contingency, 
be  entitled  to  reimbursement  for  street  and  sewer  im- 
provement assessments  which  he  may  have  been  com- 
pelled to  pay  in  order  to  prevent  a  sale  of  the  property. 
In  any  event,  as  we  view  the  case,  the  court  did  not  err 
in  sustaining  a  demurrer  to  the  complaint. 

Judgment  affirmed. 

Filed  June  6,  1895. 
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No.  1,603. 

Burke  v.  Lukens. 

Xjxns. — Priority  of. Street  Assessment  Liens, — 7*^  Last  Shall  be  First 
and  the  First  Last. — Since  it  is  the  theory  of  the  law  that  every 
Street  improvement  enhances  the  value  of  the  property  at  least  to 
the  extent  of  the  assessment  lien,  so  every  improvement  made  in- 
creases the  security  for  the  payment  of  assessments  previously 
made,  and,  therefore,  it  follows  that  the  last  assessment  for  such 
improvement  must  take  precedence,  as  a  lien,  over  those  previously 
made. 

From  the  Madison  Circuit  Court. 
T.  B.  OtTj  for  appellant. 

L.  B.  Jackson,  Q.  Harper,  F.  S.  Ellison  and  W.  A. 
Sprong,  for  appellee. 

Ross,  C.  J. — The  question  presented  by  the  record  in 
this  case  involves  the  determination  of  the  priority  of 
liens. 

The  question  arises  upon  the  facts  found  by  the  court 
in  its  special  finding,  which  are  conceded  to  be  correct, 
and  are  as  follows: 

That  on  the  28th  day  of  May,  1892,  one  Harrison  J. 
Gregory  was  the  legal  owner  of  lot  two  hundred  and 
eighty-seven  (287)  in  Hazel  wood  addition  to  the  city  of 
Anderson,  in  Madison  county,  and  State  of  Indiana;  that 
on  said  day  said  Gregory  and  his  wife  mortgaged  said  lot 
to  "N.  C.  McCuUough  &  Co.,"  a  partnership  firm;  that 
all  of  the  partners  in  said  firm  were  properly  made 
parties  in  this  suit;  that  said  mortgage  was  given  to 
secure  the  payment  of  the  note  of  the  said  Gregory  in  the 
sum  of  $125  and  interest,  and  that  said  mortgage  was 
duly  recorded  in  the  recorder's  office  of  said  county  on 
the  28th  day  of  May,  1892,  and  that  said  note  is  still  un- 
paid; that  on  September  9, 1892,  the  common  council  of 
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said  city  of  Anderson,  by  proper  order  entered  of  record, 
ordered  and  directed  the  improvement,  by  the  grading  and 
graveling  of  22d  street  from  Madison  avenue  to  Harrison 
street  in  said  city;  that  said  lot  has  a  frontage  lengthwise 
on  said  22d  street  of  127  feet;  that  on  October  3,  1892, 
the  said  council  let  the  contract  for  the  improvement  of 
said  street  to  Lukens  &  Turner,  who  entered  into  contract 
and  bond  as  required  by  said  council  for  the  improvement 
of  said  street;  that  the  said  contractors  completed  said  im- 
provement according  to  the  plans  and  specifications  there- 
for, and  that  the  said  work  was  accepted  by  the  common 
council  of  said  city  on  November  15, 1892,  and  a  final  as- 
sessment was  made  on  said  day,  by  said  council,  on  all  the 
lands  and  lots  abutting  thereon,  to  pay  the  cost  of  said  im- 
provement, by  which  assessment  said  lot  287  was  assessed 
the  sum  of  $95.25,  its  proportionate  share  of  the  total 
cost  of  said  improvement;  that  said  assessment  was,  at 
the  commencement  of  this  suit,  and  still  is,  due  and  re- 
mains wholly  unpaid,  and  that  $25  is  a  reasonable  at- 
torney's fee  for  the  cross-complainant  Lukens  attorney 
for  his  services  rendered  herein,  and  that  the  defendant 
Turner  has  no  interest  in  said  assessment,  and  that  the 
whole  amount  thereof  belongs  to  the  cross-complainant, 
Benjamin  Lukens;  that  on  September  12,  1892,  the 
common  council  of  the  said  city  of  Anderson,  Indiana, 
ordered  the  improvement  of  Locust  street,  from  Pendle- 
ton avenue  to  Eleventh  street  in  said  city,  by  grading, 
graveling,  curbing  and  bouldering  the  said  street  accord- 
ing to  specifications  provided  therefor;  that  said  lot  has 
a  frontage,  endwise,  on  said  Locust  street  of  50  feet; 
that  said  improvement  was  ordered  made  under  and  ac- 
cording to  the  provisions  of  what  is  commonly  known 
as  the  '^Barrett  law''  of  Indiana;  that  on  October  3, 
1892,  the  said  council  let  the  contract  for  the  improve- 
ment of   said    Locust  street   to  this  plaintiff,  Newton 
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Burke,  who  entered  into  contract  and  bond  as  required 
by  said  council  for  the  improvement  of  said  Locust 
street;  that  said  Newton  Burke  completed  said  improve- 
ment according  to  the  plans  and  specifications  therefor, 
and  that  said  work  was  duly  accepted  by  said  council  of 
said  city,  on  July  10,  1893,  and  on  August  14, 1893,  the 
said  council  made,  approved,  and  confirmed  the  final  as- 
sessment of  the  cost  of  said  improvement  on  all  of  the 
lots  and  lands  abutting  on  said  Locust  street,  by  which 
assessment  the  said  lot  287  was  assessed  the  sum  of 
$81.50.  its  pro  rata  share  of  the  total  cost  of  said  im- 
provement; that  said  assessment  was  not  waived,  and  has 
never  been  paid,  and  was  at  the  commencement  of  this 
suit  due;  that  $25  is  a  reasonable  fee  for  plaintiff's  at- 
torney for  services  rendered  herein;  that  the  defendant 
Winfield  T.  Durbin  is  now  and  was  at  the  commence- 
ment of  this  suit  the  owner  and  holder  of  the  legal  title 
to  said  lot.  Each  of  the  other  defendants  not  specially 
named  in  this  decree  has  no  interest  in  the  subject-mat- 
ter of  this  suit/' 

Upon  these  facts  the  court  concluded  as  follows: 

*'The  court  states  as  its  conclusions  of  law  upon  the 
foregoing  facts,  that  said  Lukens  and  said  Burke  each 
have  a  lien  upon  said  lot,  which  they  are  each  entitled 
to  have  foreclosed  herein;  that  the  lien  of  said  Lukens 
is  superior  to  the  lien  of  said  Burke,  and  that  said  liens 
should  be  foreclosed  accordingly." 

The  statute  section  4290,  R.  S.  1894  (section  814,  E. 
S.)>  provides  that  assessments  for  street  improvements 
''with  the  interest  accruing  thereon,  shall  be  a  lien  upon 
the  property  so  assessed  and  shall  remain  a  lien  until 
fully  paid,  and  shall  have  precedence  over  all  other 
liens,  excepting  taxes." 

It  is  contended,  however,  by  appellant  that  although 
the  assessment  for  the  street  improvement  under  which 
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his  lien  accrued  was  made  subsequent  to  that  under 
which  appellee  claims  and  for  an  improvement  made  af- 
ter that  under  which  appellee's  lien  accrued,  yet  that 
liens  for  such  improvements  stand  upon  the  same  foot- 
ing as  liens  for  taxes,  the  last  one  made  becoming  the 
superior  lien. 

The  statute,  section  4290,  supra,  creating  the  lien,  pro- 
vides that  it  shall  have  precedence  over  all  other  liens, 
excepting  taxes.  A  strict  construction  of  the  wording 
of  the  statute  fully  warrants  appellant's  assumption  that 
the  last  lien  of  this  kind  acquired  must  have  precedence 
over  all  other  liens  of  a  like  character.  The  theory  of 
the  law  is  that  every  improvement  of  this  character  to 
the  extent  of  the  improvement  enhances  the  value  of  the 
property.  So  every  improvement  made  increases  the  se- 
curity for  the  payment  of  assessments  previously  made. 
The  only  lien  over  which  an  assessment  for  street  im- 
provements shall  not  take  precedence  is  that  for  taxes. 
It  follows,  therefore,  that  the  last  assessment  for  such 
improvement  must  take  precedence  as  a  lien  over  those 
previously  made. 

The  court,  therefore,  errod  in  concluding  that  the  ap- 
pellee's lien  was  senior  to  the  appellant's. 

Judgment  reversed,  with  instructions  to  the  court  be- 
low to  restate  its  conclusions  of  law  in  conformity  with 
the  views  heretofore  expressed. 

Filed  May  1, 1895 ;  petition  for  rehearing  overroled  Jane  6,  lSd5. 
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No.  1,577. 

iEiTNA  Insurance  Company  of  Hartford,  Connbcticut, 

V.  Norman. 

IsBimAVCE.^Application  far^—BepresentaHons  and  Warranttea,  WTuU 
Amounts  to, — ^The  question  and  answer,  in  an  application  for  fire 
insurance:  *'Do  you  agree  to  keep  merchandise  and  cash  accounts? 
Yes/'  refer  to  the  conduct  of  the  insured  in  the  future  on  the  subject 
of  book-keeping,  and  is  a  promissory  representation  and  not  a  war- 
ranty, when  not  specially  made  a  warranty  and  not  included  in  the 
general  stipulation  of  warranty,  at  close  of  application,  as  follows : 
''And  the  said  appUcant  hereby  warrants,  covenants  and  agrees  to 
and  with  said  company  that  the  foregoing  is  a  full  and  true  exposi- 
tion of  all  the  facts  and  circumstances,  conditions,  situation,  and 
value  of,  and  title  to,  the  property  to  be  insured,  and  is  offered  as  a 
basis  of  the  insurance  requested  and  is  made  a  special  warranty,  the 
same  as  if  written  on  the  face  of  the  policy."  A  violation  of  such 
representation,  when  not  shown  to  be  material,  will  not  vitiate  the 
policy. 

Same. — Answer  of  Increased  Bisk, --Mere  Conclusion, — An  answer  seek- 
ing to  avoid  the  policy  on  the  ground  of  increased  risk  is  insufficient 
where  the  only  averment  as  to  increased  risk  is  that  the  insured 
"caused  the  risk  to  be  changed  from  hazard  to  extra  hazard,"  such 
statement  being  not  an  averment  of  a  fact  that  the  risk  was  in- 
creased, but  a  mere  conclusion  of  the  pleader. 

8amb. — IncrecLsed  Bisk. — Sufficient  Averment, — Where  such  an  answer 
contains  the  averment  ''that  by  reason  of  said  change  of  business  as 
aforesaid  [from  drug  business  to  unlicensed  saloon],  without  knowl- 
edge or  consent  of  the  defendant,  her  said  risk  became  and  was 
more  hazardous,"  the  fact  of  increased  hazard  is  sufficiently  broad 
to  constitute  a  defense  to  the  action. 

8amb. — Increased  Bisk. — Changing  Use  of  Drug  Store  to  Unlicensed  Sa- 
loon,— Law  and  Fact. — ^The  parties  had  a  right  to  contract  against  a 
change  in  the  use  and  occupation  of  the  premises  in  which  the  goods 
were  situated  when  insured,  and  the  court  can  not  judicially  know 
that  a  change  in  the  use  of  the  premises  from  a  drag  store  to  an  un- 
licensed drinking  saloon  was  not  an  increase  of  the  risk.  Sach 
question  is  one  of  fact. 

From  the  Morgan  Circuit  Court. 

W.  H.  Parks  and  W,  S.  Sherley,  for  appellant. 

0.  Matthews,  for  appellee. 
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Reinhabb,  C.  J. — ^This  is  an  action  on  a  fire  insur- 
ance policy.  In  the  court  below  the  appellee  recovered 
judgment  on  the  policy. 

One  of  the  errors  complained  of  is  the  sustaining  of 
a  demurrer  to  the  seventh  paragraph  of  the  answer  in 
which  the  appellant  sets  up  an  alleged  breach  of  war- 
ranty. The  appellee  was  asked  in  his  application:  *'Do 
you  agree  to  keep  merchandise  and  cash  accounts? *'  To 
which  he  answered,  *'Yes."  It  is  alleged  in  this  para- 
graph of  answer  that  in  truth  and  in  fact  no  merchan- 
dise account  was  kept  by  the  appellee  as  he  warranted  and 
agreed  to  do  in  the  application. 

To  determine  whether  the  policy  contains  a  warranty 
in  the  particular  here  relied  upon,  we  must  look  to  the 
instrument  itself,  and  construe  it  and  the  application 
together.  The  application  contains  the  following  state- 
ment at  its  close:  "And  the  said  applicant  hereby  war- 
rants, covenants  and  agrees  to  and  with  said  company, 
that  the  foregoing  is  a  full  and  true  exposition  of  all  the 
facts  and  circumstances,  conditions,  situation,  and  value 
of,  and  title  to,  the  property  to  be  insured,  and  is  offered 
as  a  basis  of  the  insurance  requested,  and  is  made  a 
special  warranty,  the  same  as  if  written  on  the  face  of 
the  policy.  *'  There  is  no  other  statement  in  the  appli- 
cation in  the  nature  of  a  warranty. 

The  policy  contains  the  following  clause:  "This 
entire  policy  shall  be  void  if  the  insured  has  concealed 
or  misrepresented,  in  writing  or  otherwise,  any  material 
fact  or  circumstance  concerning  the  insurance  or  the 
subject  thereof;  or  if  the  interest  of  the  insured  in  the 
property  be  not  truly  stated  herein;  or  in  case  of  any 
fraud  or  false  swearing  by  the  insured  touching  any 
matter  relating  to  the  insurance  or  the  subject  thereof, 
whether  before  or  after  the  loss.'' 

It  is  not  claimed  that  the  appellee  "concealed  or  mis- 
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represented"  anything  in  his  application,  or  that  he 
committed  any  ''fraud  or  false  swearing"  in  connection 
therewith,  and  hence  there  is  nothing  in  the  policy  itself, 
in  the  way  of  condition,  representation,  or  warranty 
which  can  be  said  to  have  been  violated.  The  only  war- 
ranty contained  in  the  application  is  that  the  statements 
made  therein  by  the  appellee  contain ''a  full  and  true 
exposition  of  all  the  facts  and  circumstances,  condition, 
situation  and  value  of  and  title  to  the  property  to  be  in- 
sured," thus  showing  that  such  warranty  has  relation 
not  to  anything  which  the  appellee  will  do  in  the  future 
to  preserve  the  identity  of  the  property,  or  to  keep  an 
invoice  of  such  property  as  remains  in  hand  and  an  ac- 
count of  the  cash  realized  on  sales,  but  to  the  property 
insured,  as  respects  its  condition,  situation,  value,  and 
title,  and  all  the  facts  and  circumstances  pertaining  to 
the  same. 

Certainly  it  can  not  be  claimed  that  there  is  any  lan- 
guage either  in  the  application  or  in  the  policy  which 
amounts  to  a  warranty  of  the  agreement  "to  keep  mer- 
chandise and  cash  accounts."  The  question,  *'Do  you 
agree  to  keep  merchandise  and  cash  accounts?"  and  the 
answer  "yes,"  referred  to  the  conduct  of  the  appellee  in 
the  future  on  the  subject  of  book-keeping,  and  not  the 
property  insured,  regarding  its  condition,  title,  etc.  If 
all  the  statements  of  the  application  had  been  made  war- 
ranties, we  might  be  forced  to  a  different  conclusion,  but 
as  this  is  not  the  case,  and  there  is  no  special  warranty 
as  to  this  particular  question  and  answer,  we  do  not 
think  the  claim  of  a  warranty  can  be  maintained. 

Nothing  is  better  settled  than  the  rule  that  a  mere 
representation  does  not  amount  to  a  warranty,  and  that  in 
case  of  doubt  as  to  whether  a  statement  is  a  warranty  or 
a  mere  representation,  the  latter  construction  will  be 
given.     11  Am.  and  Eng.  Encyc.  of  Law,  294. 
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Both  warranties  and  representations  are  of  two  kinds, 
viz.,  affirmative  and  promissory.  A  promissory  war- 
ranty is  of  course  as  valid  and  binding  as  any  other 
kind,  and  it  is  not  important  whether  the  fact  or  state- 
ment warranted  to  be  true  be  material  or  immaterial  to 
the  risk.  But  a  mere  promissory  representation  amounts 
to  nothing  if  not  material  to  the  risk,  and  even  then  its 
violation  does  not  vitiate  the  policy  unless  it  was  made 
with  a  fraudulent  purpose.  11  Am.  and  Eng.  Encyc. 
of  Law,  299. 

Forfeitures  are  not  favored  in  law,  and  where  the  con- 
tract is  equally  susceptible  of  two  interpretations,  or  is 
doubtful,  the  courts  will  resolve  the  doubt  in  favor  of  avert- 
ing a  forfeiture,  always  giving  the  strictest  construction 
in  favor  of  the  insured.  Continental  Ins.  Co.  v.  Vanlue, 
126  Ind.  410;  Indiana  Farmers  Live  Stock  Ins.  Co.  v. 
Rundell,  Admr.,  7  Ind.  App.  430. 

In  the  case  last  cited,  Davis,  J.,  speaking  for  this 
court,  said:  *'If  it  was  the  purpose  of  the  company  to 
secure  a  warranty  of  the  correctness  of  each  statement  of 
the  applicant,  why  did  it  not  stop  with  the  express 
declaration  of  a  warranty?'* 

And  so  it  may  be  said  in  the  present  case,  if  the  com- 
pany intended  the  statement  that  the  appellee  would  keep 
a  merchandise  and  a  cash  account  to  be  a  promissory  war- 
ranty, it  would  have  been  very  easy  either  to  make  this 
a  special  warranty  or  to  warrant  the  correctness  of  each 
statement  made  by  the  appellee  in  his  application.  This, 
as  has  been  seen,  was  not  done,  and  hence  we  can  not, 
by  construction,  place  a  warranty  where  the  parties  have 
not  done  so  by  the  plain  provisions  of  the  contract.  The 
statement  or  promise  to  keep  a  merchandise  and  a  cash 
account  must  be  regarded  as  a  mere  representation,  and 
no  fraud  being  charged,  and  as  even  the  materiality  of 
the  matter  is  not  shown,  and  it  is  not  averred  how  the 
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appellant  was  injured  by  the  appellee's  failure  to  keep 
such  account,  the  falsity  of  the  promise  or  representation 
can  not  be  used  to  work  a  forfeiture. 

It  is  next  insisted  that  the  court  erred  in  sustaining 
the  demurrers  to  the  third  and  sixth  paragraphs  of  the 
answer,  in  each  of  which  an  increase  of  the  risk  in  vio- 
lation of  the  policy  is  attempted  to  be  set  up. 

The  policy  provides  that  ''If  the  hazard  be  increased 
by  any  means  within  the  control  or  knowledge  of  the  in- 
sured," it  shall  be  void. 

It  is  averred,  in  the  sixth  paragraph  of  the  answer, 
that  the  appellant  relied  upon  the  said  application  as  to  the 
object  and  purpose  of  the  insurance,  and  the  character 
of  the  risk,  whereby  it  was  induced  to  issue  the  policy, 
and  if  appellant  had  known  of  the  appellee's  intention 
and  purpose  to  change  the  character  and  business  of  a 
retail  drug  store  to  that  of  selling  liquors,  as  hereafter 
alleged,  appellant  would  not  have  issued  to  the  appellee 
said  policy  of  insurance,  and  carried  said  risk;  that  with- 
out the  knowledge  and  consent  of  the  appellant  the  ap- 
pellee changed  his  business,  in  this,  that  he  operated  and 
conducted  the  business  of  selling  intoxicating  liquors 
without  a  license,  and  suffered  the  same  to  be  drank  in 
and  about  said  premises,  for  beverage  only,  and  allowed 
persons  to  congregate  in  and  about  said  store-room  at 
late  hours  of  the  night,  *'and  caused  said  risk  to  be 
changed  from  hazard  to  extra  hazard,  and  continued  the 
same  in  such  way  and  manner  without  the  knowledge 
and  consent  of  the  appellant  until  said  fire  occurred, '* 
said  fire  originating  at  the  place  where  said  liquors  were 
sold  on  said  premises  and  people  allowed  to  congregate 
in  manner  aforesaid.  Wherefore  the  appellant  avers 
that  the  policy  became  null  and  void,  and  asks  that  it 
be  cancelled. 

In  this  same  paragraph,  the  policy  is  referred  to  as  that 
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set  out  in  appellee's  complaint.  The  application  is  made 
an  exhibit  with  this  paragraph  of  the  answer  and  referred 
to  as  such  therein. 

In  the  application  it  is  stated,  in  substance,  that  the 
premises  in  which  the  goods  are  kept  are  occupied  by 
appellee  as  a  drug  store.  The  insurance  is  on  * 'drugs, 
medicines,  paints,  oils,  liquors,  cigars,  tobacco,  notions 
and  such  other  merchandise  not  more  hazardous,  usual 
to  such  trade,  while  contained  in  the  first  story  of  the 
two-story  brick  building,''  etc.,  ''occupied  by  assured  as 
drug  store." 

It  will  be  seen  by  reference  to  that  portion  of  the 
answer  which  we  have  set  forth  in  this  opinion  that  it 
contains  no  averment  that  the  change  of  business  from  a 
drug  store  to  that  of  an  unlicensed  saloon  increased  the 
hazard.  The  only  averment  on  that  subject  is  that  the 
appellee  "caused  the  risk  to  be  changed  from  hazard  to 
extra  hazard."  There  is  no  condition  in  the  policy  that 
it  shall  become  void  if  the  business  of  the  appellee  be 
changed  in  the  manner  in  which  it  is  averred  it  was 
changed.  The  statement  that  the  risk  was  changed  from 
hazard  to  extra  hazard  is  not  an  averment  of  the  fact  that 
the  risk  was  increased  by  the  change  in  business.  It  is 
at  best  but  the  conclusion  of  the  pleader.  Behler,  Admx., 
V.  German  Mut.  Fire  Ins.  Co.,  68  Ind.  347. 

There  being  no  averment  that  the  change  of  business 
actually  increased  the  risk,  and  the  court  being  unable 
to  know  judicially  that  it  did  so,  it  follows  that  the  para- 
graph was  bad  and  the  court  committed  no  error  in  sus- 
taining the  demurrer  to  it. 

The  third  paragraph  of  the  answer  presents  a  different 
question.  In  this  pleading  the  averments  are  sub- 
stantially the  same  as  those  of  the  sixth  paragraph,  as  re- 
gards the  change  of  the  use  and  occupation  of  the  prem- 
VoL.  12—42 
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ises  in  which  the  goods  were  situated  when  the  policy 
was  issued,  which  averments  are  followed  by  the  one 
*Hhat  by  reason  of  said  change  of  business  as  aforesaid, 
without  the  knowledge  or  consent  of  this  defendant,  her 
said  risk  became  and  was  more  hazardous.  Wherefore/' 
etc. 

We  are  of  opinion  that  the  averments  of  this  para- 
graph are  sufl&ciently  broad  to  constitute  a  defense  to  the 
action.  By  the  contract  of  insurance,  it  is  provided,  as 
we  have  seen,  that  a  voluntary  change  of  the  use  or  oc- 
cupation of  the  premises  in  which  the  goods  were  situ- 
ated to  one  of  greater  hazard,  or  that  would  increase  the 
risk,  should  vitiate  the  policy.  The  averment  that  the 
change  of  business  described  had  the  effect  of  enhancing 
the  risk  is  the  averment  of  a  fact  which,  if  proved,  would 
defeat  a  recovery.  The  parties  had  a  right  to  contract 
against  such  a  contingency,  and  the  court  can  not  judi- 
cially know  that  such  change  is  not  an  increase  of  the 
risk.  It  is  a  question  which,  we  think,  should  be  sub- 
mitted to  the  jury,  and  it  is  for  them  to  say  whether  or 
not  in  fact  the  risk  was  increased  by  reason  of  the  change. 
The  court  erred  in  sustaining  the  demurrer  to  the  third 
paragraph  of  the  answer.  Germania  Fire  Ins.  Co.  v. 
Deckard,  3  Ind.  App.  361. 

For  the  error  just  mentioned,  the  judgment  is  reversed, 
with  directions  to  overrule  the  demurrer  to  the  third  par- 
agraph of  the  answer. 

Filed  Jane  7, 1895. 
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No.  1,667. 
Railsback  v.  Railsback  et  al, 

Alibnatino  Httsband's  Affections. — By  Parents  of  Huaband, — Dam' 
ages, — Special  Verdict,  Sufficient  to  Entitle  Plaintiff  to  Recover. — 
In  an  action  for  damages  by  the  wife  against  the  parents  of  her  hus- 
band, for  alienating  his  affections  from  her,  the  special  verdict 
states  facts  entitling  plaintiff  to  judgment,  which  establishes  that 
plaintiff,  in  all  things,  deported  herself  as  a  wife  should,  and  was, 
therefore,  blameless ;  that  the  defendants  maliciously  alienated  her 
husband's  affections  from  her  by  falsely  and -maliciously  telling  her 
husband  false  and  malicious  reports  concerning  her,  thereby  caus- 
ing him  to  refuse  to  live  with  or  provide  for  her. 

Same. — Special  Verdict, — ^The  failure  to  set  forth  in  the  verdict  the  na- 
ture and  character  of  the  statements  made  by  defendants  to  plaint- 
iff's husband  does  not  vitiate  the  same. 

Same. — Essentials. — Construction. — ^The  verdict  is  to  be  construed 
reasonably  and  fairly,  yet  keeping  in  mind  that  it  must  contain 
within  itself,  without  aid  by  intendment  or  inference  other  than 
those  which  necessarily  follow,  all  those  essential  facts  which  are 
required  to  authorize  a  recovery  by  the  party  on  whom  rests  the 
burden  of  proof. 

From  the  Fulton  Circuit  Court. 

E.  C.  Martindale,  I.  Conner  and  W.  W.  McMahan,  for 
appellant. 

M,  L.  Essick  and  0.  F.  Montgomer\f^  for  appellees. 

Gavin,  J. — ^The  appellant  brought  suit  to  recover 
damages  from  the  appellees  by  reason  of  their  wrongful 
and  malicious  alienation  of  her  husband's  affections,  and 
thus  depriving  her  of  his  comfort,  love  and  support. 
The  cause  was  tried  by  a  jury,  which  returned  a  special 
verdict,  upon  which  the  trial  court  rendered  judgment 
for  appellees  over  appellant's  exception.  This  ruling  is 
brought  in  review  before  us. 

The  special  verdict,  somewhat  abbreviated,  is  as  fol- 
lows: 

1.   The  appellant  was  married  to  Alvardo  Railsback, 
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appellee's  only  child,  at  Marshall  county^  Indiana,  Jan- 
uary 22,  1891.  They  immediately  went  to  Hot  Springs, 
Ark.,  where  they  lived  and  kept  house  until  September 
21,  1891,  when  they  returned  to  Argos,  Ind.,  to  the  home 
of  appellees,  who  had  been  staying  with  appellant  and 
her  husband  since  about  March  7th. 

2.  About  December  10,  1891,  said  Alvardo  returned 
to  Hot  Springs,  leaving  appellant  with  appellees  €uid 
without  any  means  of  support.  She  remained  with  ap- 
pellees five  weeks,  then  went  to  her  own  father's  home, 
one  and  one-half  miles  distant,  shortly  after  which  ap- 
pellees packed  up  most  of  her  things  and  sent  them  to 
her.  Soon  after  this  she  and  her  father  returned  to  ap- 
pellee's house,  when  they  told  her  that  her  husband 
should  not  live  with  her  any  more,  and  that  she  should 
go  to  her  own  father's  home.  Up  to  his  second  depart- 
ure for  Hot  Springs  appellant  and  her  husband  had  had 
no  trouble,  and  they  parted  in  kindness.  After  his  re- 
turn, however,  he  was  completely  estranged  from  her 
and  refused  to  live  with  her. 

3.  Appellant  was  in  no  way  to  blame  for  the  separa- 
tion, and  ''deported  herself  at  all  times' as  a  loving  and 
faithful  wife." 

4.  On  the  arrival  of  appellant's  husband  at  Argos, 
Ind.,  in  May,  1892,  appellees  did,  by  conversations  and 
by  exercising  the  power  which  they  held  over  him  by 
virtue  of  having  all  his  money  and  means,  and  by  per- 
suasions exercised  on  said  Alvardo  by  appellees,  preju- 
dice the  mind  of  appellant's  husband  against  her  and 
alienate  her  said  husband's  affection  from  her. 

5.  And  we  further  find  that  defendants  did  falsely 
and  maliciously  tell  to  plaintiff's  said  husband,  of  and 
concerning  plaintiff,  false  and  malicious  reports,  and  that 
by  reason  thereof  plaintiff's  said  husband  became  es- 
tranged from  her  and  his  affections  alienated  from  her, 
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and  he  refused  to  live  and  cohabit  with  her,  and  that 
plaintiff  and  her  said  husband  are  now  living  separate 
and  apart,  and  that  such  separation  was  caused  by  the 
power  and  influence  which  defendants  maliciously  ex- 
erted over  plaintiff's  husband. 

6.  That  while  her  husband  was  away,  appellees,  by 
correspondence,  poisoned  his  mind  against  appellant  so 
that  he  ceased  to  correspond  with  her,  and  gave  notice  to 
merchants  not  to  sell  to  her  on  his  credit. 

Said  Alvardo,  until  shortly  prior  to  his  second  return 
to  Hot  Springs,  owned  land  worth  $1,000,  and  a  lot  in 
Argos  worth  $500.  Shortly  before  this  return  he  and 
appellant,  by  the  persuasion  of  appellees,  conveyed  the 
land  to  appellees  and  the  lot  to  another  person,  from 
whom  said  Nathan  Railsback  received  the  purchase- 
money,  and  still  retains  the  same,  leaving  said  Alvardo 
destitute  of  money  and  means  when  he  came  back  from 
Arkansas  in  May,  1892. 

"And  we  further  find  that  the  procuring  of  plaintiff's 
husband's  property  was  done  for  the  purpose  of  putting 
and  did  put  plaintiff's  husband  within  their  power,  and 
for  the  purpose  of  eventually  causing  a  separation  of 
plaintiff  and  her  husband.  And  we  find  that  the  separa- 
tion of  plaintiff  and  her  said  husband  was  caused  by  the 
unlawful  and  malicious  acts  and  communications  of  the 
defendants,  and  that  thereby  plaintiff  has  lost  the  soci- 
ety and  support  of  her  said  husband  and  his  affections 
alienated  from  her." 

The  damages  were  assessed  at  $1,170. 

We  are  informed  by  counsel  that  the  court  below  ren- 
dered judgment  on  this  verdict  in  appellees'  favor,  upon 
the  theory  that  it  did  not  state  facts  showing  any  wrong 
by  appellees,  but  conclusions  merely. 

The  law  is  that  a  special  verdict  or  finding  should 
state  ultimate  facts  and  not  conclusions  of  law  or  mere 
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matters  of  evidence,  but  it  is  equally  well  settled  that  if 
facts  sufficient  to  support  a  judgment  are  stated  the  pres- 
ence of  conclusions  of  law  or  of  matters  of  evidence  will 
not  vitiate  the  verdict.  Branson  v.  Siudabaker,  133  Ind. 
147;  Elliott  App.  Proced.,  sections  753,  757. 

It  is  not  necessary,  as  was  stated  in  BeckneU  v.  Hosier ^ 
10  Ind.  App.  5,  that  the  facts  should  be  found  ex- 
actly as  pleaded.  It  is  sufficient  if  the  substance  of  the 
issues  be  found.  The  verdict  is  to  be  construed  reason- 
ably and  fairly,  yet  keeping  in  mind  the  rule  that  it 
must  contain  within  itself,  without  aid  by  intendment  or 
inferences  other  than  those  which  necessarily  follow,  all 
those  essential  facts  which  are  required  to  authorize  a  re- 
covery by  the  party  upon  whom  rests  the  burden  of 
proof.  Unless  such  facts  are  presented  in  the  verdict, 
such  party  can  not  recover.  Shipps  v.  Atkinson,  8  Ind. 
App.  505. 

It  can  no  longer  be  controverted  in  Indiana  that  a 
woman  may  maintain  an  action  for  damages  suffered  by 
reason  of  another's  malicious  alienation  of  her  husband's 
affections  from  her.  For  many  years  the  right  to  main- 
tain such  an  action  was  restricted  to  the  husband.  This 
court,  by  Reinhard,  J.,  in  Postlewaite  v.  Posilewaite,  1 
Ind.  App.  473,  first  declared  the  law  of  this  State  to  be 
in  accordance  with  manifest  principles  of  justice  and 
equity  and  decided  that  a  cause  of  action  vested  in  the 
wronged  wife  as  well  as  in  the  injured  husband. 

The  Supreme  Court,  in  Haynes  v.  Nowlin,  129  Ind. 
581,  by  Elliott,  J.,  approved  the  doctrine  of  this  case 
in  most  positive  terms,  and  this  holding  has  been  fol- 
lowed in  WolfY.  Wolf,  130  Ind.  599;  Holmes  v.  Holmes, 
133  Ind.  386;  Adams  v.  Main,  3  Ind.  App.  232,  and 
Reed  v.  Reed,  6  Ind.  App.  317. 

To  the  same  effect  are  Warren  v.  Warren  (Mich.),  50 
N.  W.  Rep.  842;    Westlake  v.  Westlake,  34  Ohio  St.  621; 
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Waldrony.  Waldron,  45  Fed.  Rep.  315;  Hiding  v.  Hvling^ 
32  111.  App.  519. 

We  are  unable,  alter  careful  consideration,  to  find  in 
this  verdict  the  want  of  any  essential  fact  necessary  to 
the  appellant's  right  to  recovery.  After  disregarding 
much  surplus  matter,  it  still  seems  to  find  clearly  and 
unequivocally  that  appellant  in  all  things  deported  her- 
self as  a  wife  should,  and  was,  therefore,  blameless;  that 
the  appellees  maliciously  alienated  her  husband's  affec- 
tions from  her  by  falsely  and  maliciously  telling  her 
husband  false  and  malicious  reports  concerning  her, 
thereby  causing  him  to  refuse  to  live  with  or  provide  for 
her. 

These  are,  it  seems  to  us,  ultimate  facts  to  be  estab- 
lished by  the  evidentiary  facts  presented  to  the  jury,  and 
properly  stated  in  the  verdict.  We  do  not  see  any  good 
reason  for  holding,  as  asserted  by  counsel,  that  all  these 
statements  must  be  ignored  because  the  jury  failed  to  set 
forth  in  its  verdict  the  nature  and  character  of  the  state- 
ments made  by  appellees  to  appellant's  husband.  Tlie 
intention  and  design  of  appellees  to  separate  the  husband 
and  wife  Are  clearly  made  manifest.  If  they  maliciously 
and  falsely  told  to  the  husband  such  falsehoods  concerning 
appellant  as  alienated  his  affections  from  her,  they  must 
answer  for  their  wrong,  whatever  may  have  been  the  na- 
ture of  such  falsehoods.  They  were  evidently  such  as 
were  suflBcient  to  bring  about  the  result. 

There  is  not  presented  by  this  verdict  such  a  case  as  is 
argued  by  appellees'  counsel,  where  the  parents  in  good 
faith  take  the  part  of  their  own  child  in  a  family  dif- 
ficulty for  which  they  are  not  responsible.  In  such  a 
case  we  would  reiterate  with  the  strongest  approval  the 
doctrine  declared  by  Reinhard,  J.,  in  Reed  v.  Reed^  6 
Ind.  App.  317. 

*'The  law  has  a  tender  regard  for  the  ties  of  kinship 
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sabsisting  between  parent  and  child,  and  it  will  not  dis- 
regard these  ties,  although  the  child  be  married  €uid  of 
full  age.  When  trouble  and  disagreements  arise  between 
the  married  pair,  the  most  natural  promptings  of  the 
child  direct  it  to  find  solace  and  advice  under  the  parental 
roof.  All  legitimate  presumptions  in  such  cases  must 
be  that  the  parent  will  act  only  for  the  best  interests  of 
the  child.  The  law  recognizes  the  right  of  the  parent  in 
such  cases  to  advise  the  son  or  daughter,  and  when  such 
advice  is  given  in  good  faith,  and  results  in  separation, 
the  act  does  not  give  the  injured  party  a  right  of  action. 
In  such  a  case  the  motives  of  the  parent  are  presumed 
good  until  the  contrary  is  made  to  appear."  Pollock  v. 
Pollock,  29  N.  Y.  Supp.  37;  Olass  v.  Bennett  (Tenn.),  14 
S.  W.  Rep.  1085;  Schouler  Dom.  Rel.,  section  41. 

We  are  of  opinion  that  these  propositions  should  be 
allowed,  by  the  trial  court  or  jury,  the  fullest  weight  and 
consideration  in  actions  of  this  character,  but  no  such 
state  of  facts  is  shown  by  this  verdict.  Instead  of  good 
faith  we  have  malice  and  falsehood. 

Our  conclusion  is  that  the  court  erred  in  rendering 
judgment  in  appellees'  favor. 

In  view  of  the  character  of  the  document  filed  by  ap- 
pellant after  this  appeal  was  taken,  we  are  of  opinion 
that  justice  will  be  subserved  in  this  case  by  ordering  a 
new  trial. 

The  judgment  is  accordingly  reversed,  with  instruc- 
tions to  grant  appellant  a  new  trial  if  asked  for. 

Filed  April  9, 1896. 

Modifying  Opinion, 

Gavin,  J. — After  further  consideration,  we  are  satisfied 
that  the  dismissal  upon  which  we  based  our  order  for  a 
new  trial  was  no  proper  part  of  the  record,  having  been 
filed  after  the  appeal,  and  should  not  be  given  weight. 
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Nothing  appearing  in  the  record  to  indicate  that  justice 
will  be  subserved  by  a  new  trial,  we  have  concluded  to 
modify  the  original  opinion  so  far  as  to  withdraw  the 
order  for  new  trial,  and  direct  that  judgment  be  entered 
upon  the  verdict  in  favor  of  appellant.  It  is  therefore 
so  ordered. 

FUedJcme  11,1886. 


No.  1,726. 
State,  bx  bbl.  Hall,  Trustee,  v.  McGill  et  al. 

Appellate  Court  Practice.— ^Wngr  in  Appellate  Court  a  SubsHtxUefor 
Pleading  Lost  in  Court  Below. — ^The  Appellate  CJourt  has  no  power 
to  grant  leave  to  file  sabstituted  pleadings  for  those  lost  in  the  court 
below.    Such  relief  mast  be  soaght  in  the  trial  coort. 

From  the  Clark  Circuit  Court. 

J.  B,  Meriwether  and  L.  A,  Douglass^  for  appellant. 

Per  Cubiam. — ^The  appellant  presents  a  motion  to  be 
permitted  to  substitute  an  amended  complaint,  the 
original  of  such  amended  complaint  having  been  lost, 
as  shown  by  affidavits  submitted.  The  object  of  the 
motion  is  to  place  the  record  in  condition  to  enable  the 
appellant  to  move  for  a  writ  of  certiorari,  it  being  as- 
serted that  the  amended  complaint  is  not  correctly  copied 
into  the  transcript  t)y  the  clerk.  We  are  of  opinion  that 
this  court  has  no  power  to  grant  leave  to  file  substituted 
pleadings  that  were  lost  in  the  court  below,  but  that  the 
the  appellant  must  seek  relief  in  the  trial  court. 

Motion  overruled. 

FUed  Jane  6, 1885. 
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No.  1,498. 

Thb  Louisvillb  and  Nashyillb  Railboad  C!ompant 

V.  Cronbach,  Administrator. 

Railroad. — Person  Entering  Upon  Track  in  Front  of  Engine  Beady  to 
Move  at  Any  Moment, — Failure  to  Look  and  Listen, — Contributory 
I^egligence. —Where  one  enters  upon  a  railroad  track  in  front  of  an 
engine  which  is  liable  to  move  at  any  moment,  and  walks  along  the 
track  in  front  of  it  for  a  distance  of  three  hundred  feet  or  more,  and 
neither  looks  nor  listens  to  see  whether  the  engine  is  moving,  and 
is  struck  by  the  engine  when  he  might  have  avoided  the  accident  by 
the  exercise  of  ordinary  care,  such  conduct  amounts  to  contributory 
negligence. 

Same. —  Walking  in  Front  of  Moving  Train, — Presumption  that  Such 
Person  Will  Leave  Track  in  Time  to  Avoid  Injury. — Contributory  Neg- 
ligence.— Recovery, — When  a  person  is  walking  on  a  railroad  track 
in  front  of  an  approaching  train  the  servants  in  charge  of  the  train 
have  the  right  to  presume,  up  to  the  last  moment,  that  he  will  step 
off  the  track  in  time  to  avoid  injury,  where  it  is  possible  to  do  so. 
And  even  if  such  person  has  a  right  to  walk  on  the  track,  the  right 
of  the  company  in  running  its  trains  takes  precedence  over  his,  and 
he  must,  by  due  exercise  of  his  senses,  take  proper  precaution 
against  injury,  or  failure  to  do  so  will  amount  to  contributory  neg- 
ligence and  defeat  a  recovery,  regardless  of  defendant's  negligence, 
unless  the  injury  was  willfully  inflicted. 

Interrogatobiks  to  Jury. —  When  Will  Override  General  Verdict, — An- 
swers to  interrogatories  override  the  general  verdict  only  where 
both  can  not  stand,  and  this  antagonism  must  be  apparent  on  the 
face  of  the  record »  beyond  the  possibility  of  being  removed  by  any 
evidence  legitimately  admissible  under  the  issues,  before  the  court 
can  direct  judgment  in  favor  of  the  part>  against  whom  a  general 
verdict  has  been  rendered. 

From  the  Gibson  Circuit  Court. 

J,  E,  Iglehart,  E,  Taylor,  L,  G,  Embree,  J.  H.  Miller 
and  F.  P,  Leonard,  for  appellant. 

G,  A.  Buskirk,  J.  W.  Brady  and  0.  F.  Merhzies,  for  ap- 
pellee. 

Davis,  J. — ^This  action  was  instituted  by  appellee  to 


MAY  TERM,  1895.  667 

The  Louisville  and  Nashville  Railroad  Company  v.  Cronbach,  Admr. 


recover  damages  on  account  of  the  death  of  the  decedent 
Henry  C.  Cartmell. 

The  complaint  was  in  two  paragraphs.  The  verdict 
was  limited  to  the  first  paragraph. 

Omitting  the  formal  parts  of  the  pleadings,  about 
which  there  is  no  dispute,  it  is  alleged  that  on  the  15th 
day  of  March,  1892,  defendant  operated  a  railroad,  which 
passed  through  and  within  the  corporate  limits  of  the 
city  of  Mt.  Vernon,  with  its  main  track  laid  over 
Eleventh  street,  and  over  what  would  be  the  continua- 
tion of  that  street  to  the  western  corporation  line  of  the 
city,  where  it  crossed  a  public  highway;  that  from  where 
the  main  track  crossed  the  main  street  of  the  city,  thence 
to  the  public  highway  on  the  west,  for  more  than  twenty 
years  prior  to  the  loth  of  March,  1892,  and  on  that  day, 
the  public,  with  the  knowledge  and  consent  of  the  de- 
fendant, had  and  were  using  that  part  of  the  main  track 
above  described  as  a  thoroughfare  in  passing  on  foot  to 
and- from  Main  street,  in  said  city,  to  the  highway  on  the 
west;  that  on  said  day  the  decedent  lived  near  where  the 
main  track  intersected  the  highway  on  the  west,  and  iij 
the  forenoon  of  that  day  started  on  foot  from  defendant's 
station  house  to  his  home,  passing,  as  he  left  the  station 
house,  on  to  the  main  track  leading  to  the  highway  and 
to  his  home,  which  was  and  had  been  for  the  time,  and 
in  manner  stated,  in  general  use  by  the  public  as  a  pass- 
way;  that  as  decedent  stepped  on  to  the  main  track  one 
of  defendant's  engines  was  standing  still  on  the  main 
track,  headed  west,  with  three  cars  attached;  that  de- 
fendant's servants  were  at  that  time  engaged  in  setting 
off  cars  on  a  side  track  of  the  defendant  by  means  of  a 
switch  located  a  short  distance  west  of  the  engine,  and 
that  in  the  proper  management  of  said  engine  there  was 
no  occasion  for  the  engine  to  go  on  the  main  track  west 
of  the  switch,  and  where  the  decedent  was  then  walking; 
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that  a  person  such  as  an  engineer  or  fireman  then  stand- 
ing at  an  elevated  place  on  the  engine,  could  look  west 
on  the  main  track,  which  was  straight  for  a  quarter  of  a 
jnile,  with  nothing  to  interfere  with  the  view  or  prevent 
the  decedent,  who  was  then  walking  west  with  his  back 
to  the  engine,  from  being  seen;  that  the  servants  of  the 
defendant  then  in  charge  of  the  engine  saw  the  decedent, 
who  was  in  plain  view,  and  knew  decedent  was  walking 
westwardly  on  the  main  track  towards  the  public  high- 
way; that  with  decedent  in  plain  view,  and  knowing  that 
he  was  not  aware  that  said  engine  was  about  to  be  started, 
and  when  he  was  some  yards  west  of  the  switch,  those 
in  charge  of  the  engifie  carelessly,  negligently  and  sud- 
denly, without  giving  any  warning  or  making  any  sig- 
nal, caused  the  engine  to  be  started  ahead  at  the  rate  of 
twenty  miles  per  hour  towards  the  decedent;  that  after 
the  engine  and  the  attached  cars  were  put  in  motion,  and 
before  the  switch  was  reached,  the  rear  car  was  cut  off, 
and  the  engine  and  remaining  cars  were  moved  forward 
at  an  increased  speed  towards  the  decedent,  without 
pounding  the  whistle,  ringing  the  bell  or  making  any 
warning  signal;  the  engine  and  cars,  from  some  cause, 
making  no  noise  or  sound,  the  decedent  at  this  time  not 
hearing  any  noise  from  the  moving  engine  or  cars,  or 
knowing  that  the  same  were  moving  rapidly  toward  him, 
ignorant  of  the  approach  of  the  same,  and  being  in  plain 
view  of  those  operating  the  cars,  the  employes  carelessly 
and  negligently  ran  the  engine  upon  him,  etc.;  that  at 
that  time  decedent  was  without  fault,  etc. 

It  is  not  alleged  that  appellant's  employes  in  charge  of 
the  engine  saw  the  decedent,  or  that  they  in  fact  became 
aware  of  the  danger  to  which  he  was  exposed  after  the 
engine  was  started.  There  is  an  allegation,  in  substance, 
that  the  employes  of  appellant,  in  charge  of  the  train, 
suddenly  started   the  engine  at  a  high  rate  of  speed  in 
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violation  of  a  city  ordinance,  for  the  purpose  of  making 
a  running  switch,  knowing  that  the  intestate  was  igno- 
rant that  the  engine  was  so  put  in  motion,  and  that  he 
was  in  plain  view  of  those  operating  the  cars,  but  there 
is  no  averment  that  when  the  engine  and  cars  were  neg- 
ligently moved  towards  and  against  him  they  saw  him 
or  knew  that  he  was  not  aware  that  the  engine  was  com- 
ing behind  him. 

Among  the  interrogatories  and  answers  thereto  are  the 
following: 

27.  Was  not  the  defendant's  engine  running  west- 
ward on  defendant's  main  track  at  the  time  it  collided 
with  Cartmell?     Ans.    Yes. 

28.  Was  not  Cartmell  walking  westward  between  the 
rails  of  defendant's  main  track  at  the  time  he  was  struck 
by  defendant's  engine?     Ans.    Yes. 

31.  Was  there  anything  in  the  way  to  prevent  Cart- 
mell from  seeing  the  engine  at  the  time  he  went  upon 
the  main  track,  or  any  time  thereafter  before  he  was 
struck  by  the  engine,  if  he  had  looked  in  the  direction 
from  whence  it  came?     Ans.    No. 

32.  If  you  answer  the  next  preceding  interrogatory  in 
the  affirmative,  state  what  there  was  to  obstruct  or  pre- 
vent Cartmell  from  seeing  the  engine.     Ans.    Nothing. 

33.  Had  not  Cartmell  walked  past  the  engine  by  which 
he  was  injured  while  it  was  on  the  defendant's  main 
track  headed  west  immediately  before  he  went  upon  the 
track  in  front  of  it?     Ans.    Yes. 

34.  Did  not  Cartmell  know  that  the  engine  that  ran 
over  him  was  on  the  track,  headed  west  and  under  steam, 
when  he  went  upon  the  track  in  front  of  it?    Ans.    Yes. 

35.  Was  Cartmell  in  any  wise  deficient  in  his  senses  of 
sight  or  hearing  on  the  day  he  was  injured?     Ans.    No, 

38.   Was  not  Cartmell  about  forty-nine  (49)  years  old 
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and  reasonably  active  at  the  time  of  the  injury?    Ans. 
Yes. 

39.  Was  there  anything  to  prevent  Cartmell  from 
stepping  off  the  track  and  avoiding  collision  with  the 
engine  if  he  had  looked  for  its  approach?    Ans.   No. 

40.  Was  there  anything  to  prevent  Cartmell  from 
stepping  off  the  track  and  avoiding  collision  with  the  en- 
gine if  he  had  listened  for  its  approach?.     Ans.   No. 

41.  If  there  was  anything  to  prevent  Cartmell  from 
stepping  off  the  track  state  what  it  was.  Ans.  Having 
no  knowledge  of  the  engine^s  approach. 

56.  Was  there  not  on  the  15th  day  of  March,  1892,  a 
space  between  the  defendant's  main  track  and  its  side 
track  suitable  for  a  footway,  extending  from  the  depot  at 
Mt.  Vernon,  Indiana,  westward  to  the  lower  New  Har- 
mony road?     Ans.   Yes. 

In  addition  to  these,  other  answers  of  the  jury  set 
forth  that  the  killing  of  appellee's  intestate  occurred  on 
the  appellant's  main  track,  near  a  tool  house  which  stood 
about  300  feet  west  of  the  depot  at  Mt.  Vernon,  and  be- 
tween the  depot  and  the  lower  New  Harmony  road  which 
crossed  the  main  track  some  1,200  feet  west  of  the  depot. 

The  verdict  was  upon  the  paragraph  of  the  complaint 
charging  negligence,  and,  in  their  answers  to  interroga- 
tories, the  jury  expressly  returned  that  the  injury  was 
not  purposely  inflicted. 

The  facts  of  the  case,  as  shown  by  the  evidence,  con- 
strued most  strongly  in  favor  of  appellee,  are,  substan- 
tially, that  on  and  for  some  years  before  the  15th  day  of 
March,  1892,  the  decedent,  Henry  C.  Cartmell,  lived  at 
Mt.  Vernon,  Indiana,  in  the  immediate  neighborhood  of 
the  appellant's  tracks  and  switching  yards,  west  of  its 
depot.  He  had  been  for  a  time  a  section  hand  on  appel- 
lant's road,  and  was  well  acquainted  with  the  tracks  at  the 
place  of  his  injury  and  the  use  of  them  by  the  appellant. 
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About  seven  o'clock  on  the  morning  of  the  day  in  ques- 
tion one  of  appellant's  freight  trains  traveling  west  was 
at  its  depot  at  Mt.  Vernon  engaged  in  switching  and 
moving  cars. 

Cartmell  had  been  at  a  saloon  east  of  the  depot  and 
was  on  his  way  from  the  saloon  westward  toward  his 
home.  As  he  proceeded  from  the  saloon  to  the  place 
where  he  was  killed,  he  walked  the  entire  length  of  the 
depot  platform,  stepped  upon  the  ground  at  the  west  end 
of  the  platform,  proceeded  a  short  distance  westward  be- 
tween the  main  track  and  a  switch  just  south  of  it, 
turned  and  went  upon  the  main  track,  and  continued  to 
walk  westward  between  the  rails,  for  a  distance  of  about 
three  hundred  feet,  on  and  along  appellant's  right  of 
way, — ^not  upon  any  street  highway  or  public  crossing. 
The  railroad  was  built  over  ground  that  had  been  used 
as  a  passway,  and  along  the  line  of  the  track  were  houses, 
cooper  shops,  brick  yards,  etc.  Near  the  track  was  a 
grove  used  by  the  public  for  picnics,  barbecues,  political 
meetings,  campmeetings,  etc.,  and  also  in  that  vicinity 
were  the  county  infirmary  and  a  racing  stable.  The  ap- 
pellant had  run  excursion  trains  for  public  gatherings 
at  this  grove,  landing  its  passengers  at  its  station,  know- 
ing that  the  excursionists  would  walk  west  on  its  track 
to  the  grove.  For  twenty  years  the  public  had  passed 
to  and  fro  along  this  track.  On  this  occasion  the  freight 
train,  with  the  engine  attached  to  at  least  part  of  its  cars, 
was  standing  on  the  main  track  beside  the  platform, 
headed  west  and  likely  to  move  in  that  direction  at  any 
moment.  The  front  of  the  engine  was  a  few  feet  west  of 
the  west  end  of  the  platform,  and,  in  walking,  the  intestate 
was  compelled  to  pass  within  six  or  eight  feet  of  it.  He 
was  49  years  old,  reasonably  active  and  not  defective  in 
sight  or  hearing. 

Under  these  conditions  the  decedent  entered  upon  the 
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track,  immediately  in  front  of  the  engine,  and  delib- 
erately walked  thereon  until  the  engine  •started  forward, 
overtook  and  collided  with  him.  He  could  have  walked 
alongside  the  track  in  safety.  He  did  not  look  to  dis- 
cover the  approach  of  the  engine;  there  is  no  evidence 
that  he  listened.  He  made  no  effort  to  leave  the  track. 
The  ground  was  covered  with  snow,  which  may  have  to 
some  extent  deadened  the  sound  made  by  the  wheels  of 
the  engine  on  the  track,  but  there  was  nothing  to  pre- 
vent his  hearing  its  other  noises  if  he  had  listened,  or  to 
obstruct  his  view  of  it  if  he  had  looked  around.  These 
are  essential  facts  so  far  as  they  relate  to  the  conduct  of 
the  appellee's  intestate. 
The  errors  assigned  are: 

1.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

2.  That  the  court  erred  in  overruling  the  motion  for 
judgment  on  the  special  findings  of  the  jury  in  their  an- 
swers to  interrogatories  notwithstanding  the  general  ver- 
dict. 

3.  That  the  court  erred  in  overruling  the  motion  for 
a  new  trial. 

The  first  assignment  calls  in  question  the  sufficiency 
of  the  complaint  as  an  entirety,  but  it  has  not  been  dis- 
cussed in  a  manner  requiring  us  to  decide  it.  In  the 
second  paragraph  it  is  charged  that  the  killing  of  the 
intestate  was  done  purposely. 

In  this  connection,  however,  we  will  briefly  refer  to 
some  of  the  principles  applicable  to  cases  of  this  char- 
acter. 

In  Faris  v.  Hoberg,  134  Ind.  269,  Judge  Hacknbt, 
speaking  for  the  Supreme  Court,  says: 

*'In  every  case  involving  actionable  negligence,  there 
are  necessarily  three  elements  essential  to  its  existence: 
1 .   The  existence  of  a  duty  on  the  part  of  the  defendant 
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to  protect  the  plaintiff  from  the  injury  of  which  he  com- 
plains. 2.  A  failure  by  the  defendant  to  perform  that 
duty;  and,  3.  An  injury  to  the  plaintiff  from  such  fail- 
ure of  the  defendant.  When  these  elements  are  brought 
together,  they  unitedly  constitute  actionable  negligence. 
The  absence  of  any  one  of  these  elements  renders  a  com- 
plaint bad  or  the  evidence  insufficient."  Thiele  v.  ifc- 
ManuB^  3  Ind.  App.  132;  Evansville,  etc.^  R.  R.  Co.  v. 
GHifin,  100  Ind.  221. 

In  Louisville,  etc.,  R.  W.  Co.  v.  Bryan,  107  Ind.  51,  the 
late  Judge  Mitchell  says:  ''To  constitute  a  wilful  injury 
the  act  which  produced  it  must  have  been  intentional  or 
must  have  been  done  under  such  circumstances  as 
evinced  a  reckless  disregard  for  the  safety  of  others  and 
a  willingness  lo  inflict  the  injury  complained  of." 

We  quote  again  from  an  opinion  written  by  Judge 
Hackney: 

''Wilfulness  does  not  consist  in  negligence.  On  the 
contrary,  as  illustrated  by  the  cases  of  Bryan  and  of  Mc- 
Manus,  heretofore  cited,  the  two  terms  are  incompatible. 
Negligence  arises  from  inattention,  thoughtlessness  or 
heedlessness,  while  wilfulness  can  not  exist  without  pur- 
pose or  design.  No  purpose  or  design  can  be  said  to  ex- 
ist where  the  injurious  act  results  from  negligence,  and 
negligence  can  not  be  of  such  a  degree  as  to  become  wil- 
fulness. Indeed,  this  court  has  so  often  denied  the 
claim  which  attempts  to  distinguish  between  degrees  of 
negligence,  that  authority  or  further  statement  in  denial 
should  not  be  deemed  necessary."  Parker,  Admr.,  v. 
Pennsylvania  Co.,  134  Ind.  673. 

In  a  recent  case  Judge  Reinhard  says: 

"Actionable  negligence  consists  in  the  failure  of  the 
defendant  to  discharge  some  duty  or  obligation  resting 
upon  the  defendant  towards  the  plaintiff  from  which  in- 
VoL.  12—43 


674        APPELLATE  COURT  OF  INDIANA, 

The  Louisville  and  Nashville  Bailroad  Company  v.  Cronbach,  Admr. 

jury  has  resulted.  *  *  *  If,  for  example,  the  appellee 
was  a  mere  trespasser  upon  the  appellant's  property,  the 
latter  ow;ed  him  no  such  duty  as  would  require  him  to 
provide  safeguards  around  the  open  elevator  shaft.  If 
he  was  a  licensee,  that  is,  if  he  was  permitted  to  come 
upon  the  premises  by  mere  sufferance  of  the  proprietor, 
the  latter  still  owed  him  no  duty  which  would  render 
him  liable  for  leaving  the  opening  unprotected.  It  is 
only  where  the  injured  party  came  upon  the  premises  of 
the  owner  or  proprietor  by  invitation,  express  or  im- 
plied, that  the  latter  assumes  the  obligation  of  providing 
safe  and  suitable  means  of  ingress  and  egress,  and  of 
moving  about  the  premises.''  South  Bend  Iron  Works 
V.  Larger,  11  Ind.  App.  367.  See,  also,  Cleveland,  etc,, 
R,  W.  Co.  V.  Adair,  12  Ind.  App.  569. 

Assuming,  therefore,  without  deciding,  that  the  first 
paragraph  is  sufficient  on  the  theory  of  negligence  and  that 
the  second  is  .sufficient  on  the  theory  of  wilfulness,  we 
will  briefly  consider  the  questions  discussed.  It  should 
be  remembered  that  the  verdict  of  the  jury  was  in  favor 
of  appellant  on  the  first  paragraph  of  the  complaint. 

The  jury,  by  their  general  verdict,  have  presumably 
found  every  material  allegation  of  the  first  paragraph  of 
the  complaint  to  have  been  proven;  and  that  presump- 
tion conclusively  prevails  in  this  court  unless  the  con- 
trary is  clearly  shown  by  the  answers  to  the  interroga- 
tories. The  special  findings  override  the  general  verdict 
only  where  both  can  not  stand,  and  this  antagonism 
must  be  apparent  upon  the  face  of  the  record  beyond  the 
possibility  of  being  removed  by  any  evidence  legitimately 
admissible  under  the  issues  before  the  court  can  be  suc- 
cessfully called  upon  to  direct  judgment  in  favor  of  the 
party  against  whom  a  general  verdict  has  been  rendered. 
Indianapolis  Union  R.  W.  Co.  v.  Ott,  11  Ind.  App.  564; 
Cincinnati,  etc.,  R.  W.  Co.  v.  Smock,  133  Ind.  411;  Match- 
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ett  V.  Cineinnatiy  etc.,  R,  W.  Co.,  132  Ind.  334;  Penn- 
sylvania Co.  V.  Smith,  98  Ind.  42;  Cox  v.  Ratcliife,  105 
Ind.  374;  Louisville,  etc.,  R.  W.  Co.  v.  Creek,  130  Ind. 
139;  Indianapolis,  etc.,  R.R.  Co.y.  Lewis,\19  Ind.  218. 

Assuming,  for  the  purposes  of  this  decision,  that  ap- 
pellant is  shown  to  have  been  guilty  of  actionable  neg- 
ligence, and  waiving  the  question  as  to  whether  appel- 
lant was  entitled  to  judgment  on  the  answers  of  the  jury  to 
the  interrogatories,  we  are  of  the  opinion  that  the  evidence 
fails  to  show  that  said  Cartmell  was  free  from  fault. 
Pennsylvania  Co.  v.  Meyers,  Admz.,  136  Ind.  242,  and 
authorities  there  cited;  Chicago,  etc.,  R.  W.  Co.  v.  Hedges, 
Admx.,  118  Ind.  5;  Cones,  Admr.,  v.  Cincinnati,  etc.,  R.  W. 
Co.  114  Ind.  328;  Smith  v.  Wabash,  R.  R.  Co.  141  Ind. 
92;  Terre  Haute, etc.,  R.  R.  Co.,  v.  Oraham,95  Ind.  286. 

This  case,  in  all  essential  respects,  is  very  much  like 
the  case  of  Pennsylvania  Co.  v.  Meyers,  Admx.,  supra. 

It  is  ordinarily  true  that  one  whose  negligence  has 
contributed  to  an  accident  from  which  he  has  sustained  an 
injury  will  not  be  debarred  the  right  to  recover  if  the  de- 
fendant, after  having  discovered  his  peril,  having  also 
reasonable  ground  to  believe  him  unconscious  of  danger 
or  unable  to  avoid  it,  might  himself,  by  the  exercise  of 
ordinary  care,  have  prevented  the  mischief  which  fol- 
lows.    Evans  v.  Adams  Ex.  Co.,  122  Ind.  362. 

Assuming  there  is  evidence  in  the  record  tending  to 
prove  that  appellant's  servants  knew  of  the  presence  of 
Cartmell  on  the  track  in  front  of  the  moving  train  in 
time  to  have  stopped  it  before  the  collision,  they  had  the 
right  to  presume  that  he  would  step  off  the  track  in  time 
to  avoid  injury  up  to  the  last  moment  before  he  was 
struck.  Pennsylvania  Co.  v.  Meyers,  Admx.,  supra; 
Louisville,  etc.,  R.  R.  Co.  v.  Lohges,  6  Ind.  App.  288. 

In  the  light  of  this  presumption  there  is  no  evidence, 
either  direct  or  circumstantial,  in  our  opinion,  author- 
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izing  the  inference  that  they  had  reasonable  ground  to 
believe,  before  the  engine  struck  him,  that  Cartmell  was 
unconscious  of  his  danger,  or  that  he  was  unable  to 
avoid  it.  On  the  contrary,  they  may  well  have  presumed 
that  Cartmell  knew,  before  the  engine  reached  him,  that 
it  was  moving  towards  him,  and  that  he  would  stej}  from 
the  track  before  he  was  overtaken.  PiMsburgh,  etc.,  R. 
W.  Co.  V.  Judd,  10  Ind.  App.  213. 

It  is  true,  appellant's  servants  had  the  opportunity  to 
see  Cartmell  on  the  track  in  front  of  the  engine  and,  in 
the  exercise  of  ordinary  care,  they  ought  to  have  given 
a  signal  of  warning  to  him,  but  he  had  an  opportunity 
to  see  or  hear  the  engine  and  he  ought  to  have  looked 
and  listened  to  ascertain  whether  the  track  was  clear. 
The  danger  was  open  and  obvious  to  him  if  he  had  given 
any  attention  to  his  surroundings.  Levey  v.  Bigelow,  6 
Ind.  App.  677. 

It  appears  from  the  evidence  and  is  found  as  a  fact  by 
the  jury  that  after  passing  the  engine,  which  was  stand- 
ing on  the  track  ready  to  move  at  any  moment,  he  walked 
on  and  along  the  track  in  front  of  it  for  a  distance  of 
three  hundred  feet  or  more,  and  neither  looked  nor  lis- 
tened to  see  whether  it  was  moving.  Pittsburgh,  etc.,  R. 
W.  Co,  V.  Bennett,  9  Ind.  App.  92. 

The  facts  and  circumstances  of  this  case  do  not  bring 
Cartmell  within  the  exception  recognized  in  Orand 
Rapids,  etc,  R.  R.  Co.  v.  Cox,  8  Ind.  App.  29. 

If  the  verdict  had  been  based  on  the  issue  tendered  by 
the  second  paragraph  of  the  complaint  the  question  as  to 
whether  he  was  guilty  of  contributory  negligence  would 
not  be  material.  Barr,  Admr.,  v.  Chicago,  etc.,  R.  R. 
Co.,  10  Ind.  App.  433. 

In  relation  to  the  use  of  the  track  by  the  public  for 
twenty  years,  see  Cargar  v.  Fee,  140  Ind.  572,  and  Davis 
V.  Cleveland,  etc.,  R.  W.  Co.,  140  Ind.  468. 
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~  As  to  licensees  by  sufferance  or  permission,  see,  also, 
Indiana,  etc,,  R.  W.  Co.  v.  Barnhari,  115  Ind.  399,  and 
Jeifersonville,  etc.,  R.  R.  Co.  v.  Goldsmith,  47  Ind.  43. 

The  judgment  is  reversed,  with  instructions  to  sustain 
appellant's  motion  for  a  new  trial. 

lUed  Jane  12, 1805. 


No.  1,399. 
Sheets,  Administrator,  v.  Russell. 

AoooBD  AND  Satisfaction. — Insufficient  Answer. — Promissory  Note. — 
An  answer  of  accord  and  satisfaction,  in  an  action  on  a  promissory 
note  for  $300,  is  insafiicient  which  is  in  substance  as  follows :    Sab- 

seqaent  to  the  date  of  said  note,  the  defendant,  on day  of  Jane, 

1891,  being  financially  embarrassed,  and  in  failing  circumstances, 
an  oral  agreement  was  entered  into  between  the  said  maker  and 
I>ayee  of  the  note,  by  the  terms  of  which  the  payee  agreed  to  ac- 
cept the  sum  of  |300  as  payment  in  full  of  all  claims,  damages, 
judgments  and  notes  which  the  payee  held  against  the  maker.  It 
was  further  agreed  in  such  contract,  that  the  maker  of  the  note  would 
employ  the  payee  to  work  in  and  around  his  lumber  yard  at  the  rate 
of  $12  per  week  for  the  labor  performed.  The  maker  alleges  that  he 
did  employ  the  payee  under  such  contract,  and  did  pay  him  in 
cash  for  all  labor  then  performed  up  to  the  day  of  Decem- 
ber, 1892,  when  the  payee,  of  his  own  accord,  voluntarily  quit 
work ;  that  the  labor  thus  performed  by  the  payee,  in  fact,  was 
worth  only  $9  per  week,  but  as  a  part  consideration  in  secure 
ing  the  cancellation  of  all  said  notes,  claims  and  demands,  he 
I>aid  the  payee  the  extra  sum  of  f3  per  week  for  his  work ;  that  the 
said  $300  was  to  be  paid  when  the  payee  quit  work  for  him ;  that 
he  offered  the  payee  the  sum  of  $300  when  he  quit  work,  but  that 
be  refused  to  accept  the  same  and  cancel  his  obligation  and  return 
the  notes,  including  the  one  sued  upon ;  that  he  has  paid  the  payee 
since  he  quit  work,  and  before  this  suit  was  commenced,  the  sum  of 
$400,  the  same  being  more  than  was  due  him  under  his  contract  of 
June  — ,1891 ;  that  by  reason  of  the  foregoing  facts  there  is  nothing 
due  plaintiff  on  said  note.    Wherefore,  etc. 

From  the  Marion  Superior  Court. 
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T.  8,  RollinSf  for  appellant. 
2).  A.  Myers,  for  appellee. 

Davis,  J. — On  the  14tli  of  July,  1883,  appellee  exe- 
cuted to  Benjamin  W.  Dakin  his  note,  due  at  six  months, 
for  $300,  with  five  per  cent,  attorney's  fees  and  eight 
per  cent,  interest  until  paid.  This  action  was  instituted 
on  the  note  on  the  11th  day  of  January,  1893. 

No  question  arises  on  this  appeal  so  far  as  the  first  and 
second  paragraphs  of  the  answer  are  concerned. 

The  third  paragraph  of  the  answer  is  as  follows: 

*'Por  further  answer  to  the  said  complaint,  by  way  of 
third  paragraph,  said  Russell  alleges  that  subsequent  to 

the  date  of  said  note,  to  wit,  on  or^  about  the day  of 

June,  1891,  the  defendant  being  financially  embarrassed 
and  in  failing  circumstances,  an  oral  agreement  was  en- 
tered into  between  said  Russell  and  said  Dakin,  by  the 
terms  of  which  said  Dakin  agreed  to  accept  the  sum  of 
three  hundred  dollars  ($300)  as  payment  in  full  of  all 
claims,  damages,  judgments  and  notes  which  said  Dakin 
held  against  said  Russell.  It  was  further  agreed  in  said 
contract  that  the  said  Russell  would  employ  him  to  work 
in  and  around  his  lumber  yard,  at  the  rate  of  twelve  dol- 
lars ($12)  per  week  for  the  labor  performed. 

*'Said  Russell  alleges  that  he  employed  said  Dakin 
under  the  said  arrangement,  and  did  pay  him  in  cash 
for  all  labor  then  performed  up  to  the day  of  De- 
cember, 1892,  when  said  Dakin,  of  his  own  accord,  vol- 
untarily quit  work.  Said  Russell  alleges  that  the  labor 
thus  performed  by  said  Dakin,  in  fact,  was  worth  only 
the  sum  of  nine  dollars  ($9)  per  week,  but  as  a  part 
consideration  in  securing  the  cancellation  of  all  said 
notes,  claims  and  demands,  he  paid  said  Dakin  the  ex- 
tra sum  of  three  dollars  ($3)  per  week  for  his  work. 
Defendant  Russell  alleges  that  the  said  three  hundred 
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dollars  ($300)  was  to  be  paid  when  said  Dakin  quit  work 
for  him;  that  he  offered  him  the  said  sum  of  three  hun- 
dred dollars  ($300)  on  the  said  date  when  he  quit  work, 
but  that  he  refused  to  accept  the  same  and  cancel  his 
said  obligation  and  return  the  notes,  including  the  one 
sued  upon.  Said  Russell  further  alleges  that  he  has  paid 
said  Dakin  since  he  quit  work  for  him,  and  before  this 
suit  was  commenced,  the  sum  of  four  hundred  dollars 
($400),  the  same  being  more  than  is  due  him  under  his 
contract  of June,  1891.  By  reason  of  the  forego- 
ing facts  said  Russell  alleges  that  there  is  nothing  due 
the  plaintiff  on  said  note.  Wherefore  he  prays  judgment 
for  costs,  and  asks  for  all  other  proper  relief." 

A  demurrer  was  sustained  to  this  paragraph  of  answer 
by  the  superior  court  in  special  term.  Judgment  was 
rendered  in  behalf  of  appellant  for  $559.35.  On  appeal 
to  general  term  the  judgment  was  reversed,  with  instruc- 
tions to  overrule  the  demurrer  to  the  third  paragraph  of 
the  answer. 

The  only  error  assigned  in  this  court  is  that  the  su- 
perior court,  in  general  term,  erred  in  reversing  the 
judgment  of  the  court  in  special  term. 

The  only  question  presented  for  our  consideration  is 
whether  the  answer  is  a  good  plea  of  accord  and  satis- 
faction. 

In  the  first  part  of  the  answer  it  is  alleged  that  Dakin 
agreed  to  accept  three  hundred  dollars  as  payment  in  full 
of  the  note  and  all  other  claims.  This  agreement,  to  ac- 
cept a  sum  less  than  the  whole  debt  evidenced  by  the  note 
in  suit,  was  not  suflGicient.  Swope,  Admr.,  v.  BieVy  10 
Ind.App.  613. 

It  is  further  alleged  that  Russell  agreed  to  employ  Da- 
kin at  the  rate  of  $12  per  week  for  labor  performed  in 
and  around  his  lumber  yard,  and  that  he  was  to  pay  him 
the  three  hundred  dollars  when  he  quit  work.    Whether 
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Dakin  was  employed  by  Russell  in  consideration  that  he 
would  accept  less  than  the  amount  evidenced  by  the  note 
in  satisfaction  of  the  debt,  or  because  of  the  extension  of 
the  time  of  payment,  is  not  alleged.  It  is  alleged  that 
the  labor  performed  by  Dakin  was  worth  only  the  sum 
of  nine  dollars  per  week,  and  that  as  part  consideration 
in  securing  the  cancellation  of  the  note  he  paid  Dakin 
the  extra  three  dollars  per  week  for  his  work.  How 
much  tlussell  paid  Dakin  in  the  aggregate  on  account  of 
such  excess  over  and  above  the  value  of  his  work,  is  not 
shown.  It  is  not  alleged  that  such  employment  or  pay- 
ment was  accepted  and  received  by  Dakin  in  full  satis- 
faction and  discharge  of  the  note  or  that  such  was  the 
agreement.     Renihan  v.  Wright,  125  Ind.  536  (545). 

It  is  alleged  that  when  Dakin  quit  work  Russell  offered 
him  the  sum  of  three  hundred  dollars,  and  that  he  re- 
fused to  accept  the  same  and  cancel  the  obligation  and 
return  the  note.  It  is  further  alleged  that  after  he  quit 
work,  and  before  the  commencement  of  the  suit,  Russell 
paid  Dakin  four  hundred  dollars,  but  it  is  not  shown 
that  it  was  paid  or  accepted  in  discharge  of  the  debt  in 
suit.  It  is  true  it  is  averred  that  four  hundred  dollars 
was  more  than  the  amount  due  Dakin  under  the  contract 
of  June,  1891,  but  it  is  not  shown  that  the  payment  was 
made  in  pursuance  of  that  agreement. 

In  other  words,  under  the  rules  for  construction  of 
pleadings,  it  may  be  said  that  Russell  agreed  to  employ 
Dakin  in  consideration  of  the  extension  of  the  time  of 
payment  and  that  Dakin  agreed  to  accept  the  extra  $3 
per  week  and  the  $300  when  he  quit  work  in  satisfaction 
of  the  note.  The  agreement  as  to  the  term  of  the  em- 
ployment and  the  time  of  the  extension  of  the  payment 
was  so  indefinite  that  it  could  not  be  enforced  by  the 
courts  further  than  it  was  executed  by  the  parties.  If, 
however,  the  employment  was  continuous  from  June, 
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1891,  until  December,  1892,  the  $3  per  week  and  the  $300 
amounted  to  less  in  the  aggregate  than  the  sum  due  on 
the  note,  including  interest. 

It  is  urged  in  argument  that  Russell  employed  Dakin 
to  work  in  his  lumber  yard  as  a  consideration  for  the  ac. 
cord  and  satisfaction  of  the  note,  but  this  is  not  the 
averment  in  the  answer.  The  fair  and  reasonable  in- 
ference is  that  the  employment  was  in  consideration  of 
the  extension  of  the  time  of  the  payment  of  the  three 
hundred  dollars  and  that  the  only  consideration  for  the 
agreement  to  satisfy  and  discharge  the  debt  was  the 
three  dollars  extra  per  week  during  the  continuance  of 
the  employment  and  the  $300  to  be  paid  when  he  quit 
work. 

However  this  may  be,  we  are  of  the  opinion  that  in 
any  view  which  may  be  taken  of  the  answer  it  is  not  a 
good  plea  of  accord  and  satisfaction. 

The  judgment  at  general  term  reversed,  with  instruc- 
tions to  afBrm  the  judgment  at  special  term. 

Filed  March  22, 1895 ;  petition  for  rehearing  overraledJane  11, 1895. 


No.  1,W0. 

MowREY  V.  Davis. 


Bbal  Estats. — Trespass,— ^ Answer,  Bightful  PossesHan.^Otoner. — 
Remote  Grantee, — In  an  action  for  damages  for  trespass  to  real 
estate  for  cutting  and  carrying  away  clover  and  timothy  hay  grow- 
ing thereon,  an  answer  was  sufficient  which  alleged  that  defend- 
ant purchased  the  growing  hay  from  the  owner  of  the  land,  by 
whom  he  was  put  in  possession  thereof,  and  so  continued  until 
it  was  cut  and  carried  off ;  the  plaintiff  being  a  remote  grantee  of 
the  owner  who  sold  the  hay,  and  subsequent  to  the  sale. 

Samb. — Parol  Contract. — Sale  of  Growing  Hay, — Possession, — A  parol 
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contract  for  the  sale  of  an  interest  in  real  estate  for  a  valuable 
consideration  may  be  validated  by  possession  taken  and  given 
under  the  contract. 
Same. — Equity, — Bightful  Po««e««ion,—  f^ronflf-doer.-— Equity  will  not 
permit  one  who  has  rightfully  gone  Idto  possession  as  purchajser  to 
be  transformed  into  a  trespasser  at  the  will  of  the  vendor  or  his 
privy. 

From  the  Grant  Circuit  Court. 

P.  B.  Manley,  E.  E.  Friedline,  J.  T.  Strange  and  E. 
H.  Huifman,  for  appellant. 

G.  W.  Harvey  and  A.  DeWolf,  for  appellee. 

Gavin,  J. — Suit  by  appellant  for  trespass  by  entering 
upon  his  land  and  cutting  and  carrying  away  the  clover 
and  timothy  hay  growing  thereon. 

Answers  filed  set  up  a  purchase  of  the  growing  hay 
from  the  owner  of  the  land  by  whom  the  purchaser  was 
put  in  possession  thereof  and  so  continued  until  it  was 
cut  and  carried  off.  The  appellant  is  a  remote  grantee 
of  the  owner  who  sold  the  hay,  and  claims  that  the  sale, 
being  by  parol,  was  not  enforceable  by  reason  of  the 
statute  of  frauds,  and,  operating  merely  as  a  license,  was 
revoked  by  the  conveyance. 

Passing  all  other  questions,  we  may,  without  examina- 
tion, concede  the  distinction  between  annual  products  of 
the  land  raised  by  manual  labor,  such  as  corn,  oats,  wheat, 
etc. ,  and  those  produced  naturally  for  a  succession  of  years, 
although  the  growth  of  artificial  planting  and  culture, 
such  as  timothy  and  clover  hay,  whereby  the  former  are 
to  be  regarded  as  personal  chattels,  but  the  latter  are  to 
be  considered  real  estate.  Lindley  v.  Kelley,  42  Ind.  294; 
Harvey  v.  Million,  67  Ind.  90;  Armstrong  v.  Lawson,  73 
Ind.  498;  Evans  v.  Hardy,  Admr,,  76  Ind.  527. 

Conceding  this  distinction  to  be  well  founded,  we  are 
still  of  opinion  that  the  answers  are  good. 

Even  a  parol  contract  for  the  sale  of  an  interest  in 
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real  estate  for  a  valuable  consideration  may  be  validated 
by  possession  taken  and  given  under  the  contract.  Vide 
authorities  cited  in  Barnett  v.  Washington  Glass  Co.,  12 
Ind.  App.  631;  Swales  v.  Jackson,  126  Ind.  282. 

Under  the  averments  of  the  answers,  the  contract  was, 
by  the  vendor,  fully  executed,  the  vendee  was  placed  in 
full  possession  and  so  remained,  rightfully,  until  he  had 
harvested  the  hay  which  he  had  purchased.  The  prin- 
ciples of  equity  will  not  permit  one  who  has  thus  right- 
fully gone  into  possession  as  a  purchaser  to  be  transformed 
into  a  trespasser  and  wrongdoer  at  the  will  of  the  vendor 
or  his  privy. 

The  possession  of  appellee  was  suflScient  to  charge  ap- 
pellant with  notice  of  his  rights.  Campbell  v.  Indian* 
apolis,  etc.,  R.  R.  Co.,  110  Ind.  490. 

Judgment  affirmed. 

FOed  Jane  7, 1895. 


No.  1,734. 

Lockhart  et  al.  v.  Schlottebbace. 

Plbading. — Complaint  by  Heirs. — Arrest  of  Judgment. — Essential  Aver^ 
ments:  No  Administrationj  No  Debts  Owing  from  Estate. — Where  an 
independent  fact  essential  to  the  cause  of  action  is  omitted,  the 
pleading  will  be  bad  on  a  motion  in  arrest  of  judgment,  e.  g.,  where, 
in  an  action  by  heirs,  there  is  a  total  omission  to  state  that  no  let- 
ters of  administration  have  been  taken  oat,  and  that  there  are  no 
debts  dae  from  the  estate. 

From  the  Noble  Circuit  Court. 

D.  W.  Oreen  and  H.  G.  Zimmerman,  for  appellants. 

P.  V,  Hoifman,  for  appellee. 

Davis,  J. — ^This  action  was  brought  by  the  appellants 
against  appellee. 
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It  is  alleged,  in  the  complaint,  that  Arthur  D.  Lock- 
hart,  in  1873,  recovered  a  judgment  in  the  Noble  Circuit 
Court,  for  $655.89,  against  appellee;  that  said  judgment 
remains  wholly  due  and  unpaid;  that  in  1877  said  Lock- 
hart  departed  this  life  intestate,  in  California,  leaving 
surviving  him  as  his  sole  and  only  heirs  at  law  the  ap- 
pellants— his  widow  and  his  motlier — ^and  that  they  are 
entitled  to  the  money  due  and  unpaid  on  said  judgment. 

There  was  a  trial  by  jury  and  a  verdict  returned  in 
favor  of  appellants  for  $1,442.95. 

The  court  sustained  appellee's  motion  in  arrest  of  judg- 
ment, and  this  ruling  presents  the  only  question  for  our 
^consideration. 

It  is  well  settled  in  this  State  that  where  there  is  no 
administration,  and  no  debts  to  pay,  the  heirs  may  col- 
lect the  debts  payable  to  their  deceased  ancestor,  but 
there  is  no  allegation  in  this  complaint  that  there  was 
no  administration  on  the  estate.  Neither  is  there  any 
averment  therein  that  there  were  no  debts  against  the 
estate.     Holzman  v.  Hibhen,  100  Ind.  338. 

When  the  suflBciency  of  a  complaint  is  called  in  ques- 
tion for  the  first  time  by  a  motion  in  arrest  of  judgment, 
the  defect  in  the  complaint  will  be  deemed  to  be  cured 
by  the  verdict,  unless  it  wholly  omits  the  averment  of 
some  material  fact  essential  to  the  cause  of  action  at- 
tempted to  be  stated.  If  the  omitted  fact  is  such  as  can 
be  inferred,  by  reasonable  intendment,  from  the  other 
facts  alleged,  and  the  facts  expressly  stated  in  connec- 
tion with  the  facts  fairly  inferrible  therefrom  are  to- 
gether sufficient  to  render  the  judgment  a  complete  bar 
to  another  suit  for  the  same  cause  of  action,  the  com- 
plaint will  withstand  such  motion.  Clark  v.  Maxwell j 
12  Ind.  App.  199;  Eberhart  v.  Reister,  96  Ind.  478; 
Ohio,  etc.,  R.  W.  Co.  v.  Smith,  5  Ind.  App.  560;  Cin- 
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einnati,  etc.,  R\  W.  Co.  v.  Stanley,  4  Ind.  App.  364; 
DuSouchet  V.  Butcher,  113  Ind.  249. 

In  Eberhart  v.  Reiater,  supra,  Judge  Elliott  says: 
''There  are  defects  in  pleadings  which  a  verdict  will  not 
cure.  Where  there  is  a  material  fact  lacking,  the  plead- 
ing is  not  cured  by  the  verdict,  unless  it  states  other 
facts  from  which,  by  liberal  intendment,  the  omitted 
fact  can  be  supplied.  Where  there  are  no  allegations 
touching  the  subject  then  there  are  no  grounds  which 
will  support  an  inference,  or  which  will  supply  reasons 
for  an  intendment  that  the  omitted  fact  was  proved. 
Facts  not  alleged,  and  which  are  not  implied  or  infer- 
rible from  those  which  are  alleged,  can  not  be  presumed 
to  exist,  nor  can  it  be  presumed  that  they  were  proved  to 
the  jury.  Gould  PL  Ch.  10,  section  12.  The  rule  is  some- 
what more  broadly  stated  in  an  early  English  work, 
but  it  is  not  supported  by  authority.  In  commenting 
upon  the  statement  of  the  rule  of  which  we  have  spoken, 
a  recent  writer  says:  'But  this  language  is  too  broad, 
for  it  has  always  been  limited,  both  in  England  and 
the  United  States,  to  cases  where  the  plaintifE  had  stated 
his  cause  of  action  defectively  or  inaccurately,  and  has 
never  been  held  to. apply  where  there  had  been  a  total 
omission  to  state  it,  where  the  statement  of  some  fact 
essential  to  the  cause  of  action  had  been  wholly  omitted.' 
Bliss  Code  PI.,  section  438.  Our  cases  lay  down  the 
rule  that  where  an  independent  fact  essential  to  the  cause 
of  action  is  omitted,  the  pleading  will  be  bad  on  a 
motion  in  arrest." 

In  this  case,  as  we  have  before  observed,  there  is  a 
total  omission  to  state  the  essential  averment  that  no 
letters  of  administration  have  been  taken  out,  and  that 
there  are  no  debts  due  from  the  estate.  Williams  v. 
Riley,  88  Ind.  290. 

These  essential  facts  are  not  merely  defectively  or  in- 
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accurately  stated ,  but  there  is  no  allegation  whatever 
touching  the  subject^  and  there  are  therefore  no  grounds 
which  will  support  an  inference,  or  which  will  supply 
reasons  for  an  intendment  that  the  omitted  facts  were 
proved. 

Judgment  affirmed. 

FUedJaiie7,1806. 


No.  I,e05. 

Childbbb  v.  The  Louisvillb,  New  Albant  and  Cm* 
CAGO  Railway  Company. 

Railroad. — Liability  for  Stock  Injured  on  its  7VacA»  by  Beason  of  De- 
fective Fencing, — Stock  not  Struck  by  Locomotive  or  Cars, — Statute 
Construed, — ^The  liability  of  a  railroad  company  for  stock  injured  or 
killed  on  its  tracks  by  reason  of  its  failure  to  properly  fence  the 
same,  is  limited  to  cases  where  the  stock  is  struck  by  a  looomotiTe 
or  cars. 

Concurring  opinion  by  Davis,  J. 

Dissenting  opinion  by  Gavin,  J.,  which  is  concurred  in  by  Lon,  J. 

From  the  Monroe  Circuit  Court.  . 

/.  R.  East  and  R.  0.  Miller,  for  appellant. 

E.  C.  Field  and  W.  S.  Kinnan,  for  appellee. 

Ross,  J. — ^Appellant  brought  this  action  against  the 
appellee  to  recover  for  injuries  to  stock  which  entered 
on  its  right  of  way  at  a  point  where  its  fence  was  out  of 
repair.  The  stock,  after  they  got  upon  the  right  of  way, 
became  frightened  at  one  of  appellee's  trains,  and,  run- 
ning along  the  railroad  track,  jumped  into  a  trestle  and 
were  injured.  They  were  not  struck  by  the  locomotive 
or  cars. 

It  is  insisted  by  the  appellant  that  the  appellee's  fail- 
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ure  to  maintain  a  fence  along  its  right  of  way,  as  re- 
quired by  statute,  constituted  negligence  and  if  his  stock 
escaped  by  reason  of  appellee's  neglect  of  duty,  and  were 
injured,  the  company  is  liable  to  him  therefor. 

At  common  law  every  man  is  bound  to  keep  his  stock 
upon  his  own  premises,  and  is  a  wrongdoer  if  they  are 
permitted  to  escape  upon  the  lands  of  another. 

Our  statute,  section  2831,  R.  S.  1894  (section  2637, 
R.  S.  1881),  changes  the  common  law  in  so  far  that 
stock  may  be  permitted  to  run  at  large  if  the  board  of 
commissioners  have  made  an  order  allowing  them  to  do 
so. 

It  is  also  provided  by  section  5323,  R.  S.  1894  (section 
1077,  E.  S.),  that  railroads  shall  fence  their  right  of 
way,  and  by  section  5312,  R.  S.  1894  (section  4025,  R. 
S.  1881),  that  if  they  fail  to  build  and  maintain  a  fence 
and  stock  gets  upon  the  railroad  track  and  is  killed  by 
the  locomotives  or  cars,  the  company  is  liable  therefor. 

The  right  to  recover  for  stock  killed  or  injured  which 
escape  upon  the  railroad  track  by  reason  of  the  com- 
pany's failure  to  maintain  fences  accrues  by  virtue  of 
the  statute,  and  the  statute,  section  5312,  supra,  provides 
that  the  company  shall  be  liable  when  the  stock  is  killed 
or  injured  by  its  locomotive  or  cars.  The  Supreme  Court, 
in  construing  this  statute,  have  uniformly  held  that  in 
order  to  recover  there  must  be  evidence  that  the  stock 
was  struck  by  the  locomotive  or  cars.  Ohio,  etc.,  R.  TT. 
Co.  V.  Cole,  41  Ind.  331;  Indianapolis,  etc.,  R.  W.  Co.  v. 
McBrovm,  46  Ind.  229;  Baltimore,  etc.,  R.  W.  Co.  v. 
Thomas,  60  Ind.  107;  Croy  v.  Louisville,  etc.,  R.  W.  Co., 
97  Ind.  126;  Louisville,  etc.,  R.  W.  Co.  v.  Thomas,  106 
Ind.  10;  Jeffersonville,  etc.,  R.  R.  Co.  v.  Dunlap,  112 
Ind.  93. 

In  the  last  case  cited  the  court,  in  construing  the  act  of 
1885,  section  5323,  supra,  said:     ''It  is  argued  that  under 
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the  above  act,  and  the  language  above  quoted,  there  may 
be  a  liability  although  the  animal  may  not  be  struck  by 
the  cars,  or  engine,  but  it  is  not  suggested  just  how  the 
damage  to  the  animal  may  be  done  by  the  engineer, 
etc.,  except  by  running  a  train  of  cars  upon  it.  The 
above  quoted  language  of  the  act  is  confused  and  uncer- 
tain, but,  after  much  thought  upon  the  whole  subject, 
we  think  that  it  was  not  the  intention  that  railway  com- 
panies shall  be  held  liable  for  the  injury  or  killing  of 
animalSy  unless  they  are  injured  or  killed  by  the  cars  or 
engines.'* 

The  complaint  is  not  good  as  stating  a  cause  of  action 
for  a  negligent  killing,  and  we  can  not  agree  with  appel- 
lant's counsel  that  because  the  facts  found  tend  to  sus- 
tain the  allegations  of  the  complaint,  and  the  court  hav- 
ing overruled  a  demurrer  to  the  complaint,  judgment 
should  have  been  rendered  in  his  favor. 

True,  the  court  below  overruled  the  demurrer  to  the 
complaint,  but  that  fact  is  not  conclusive  that  it  states  a 
cause  of  action.  We  have  read  the  complaint  and  are 
convinced  that  it  does  not  state  a  cause  of  action  for  a 
negligent  killing,  and  the  facts  fail  to  establish  one  under 
the  statute  for  a  failure  to  fence. 

Judgment  afGirmed. 

Filed  Jane  11, 1895. 

CONGURBINQ   OPINION. 

Davis,  J. — The  owner  is  not  necessarily  a  wrongdoer 
when,  without  fault  on  his  part,  stock  escapes  from  his 
premises.  Louisville,  etc.,  R,  W.  Co,  v.  Ousler,  36  N. 
E.  Rep.  290;  Ohio,  etc.,  R.  W.  Co.  v.  Craycraft,  5  Ind. 
App.  335. 

Ordinarily,  my  opinion  would  be  that  if  the  duty  to 
fence,  as  required  by  statute,  is  negligently  violated  and 
the  violation  of  the  duty  is  the  proximate  cause  of  the 
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injury,  the  right  of  action  of  the  owner  of  the  stock  is 
clear  and  complete.  Section  5323,  R.  S.  1894;  Louisville, 
etc.,  R.  W.  Co,  V.  Hendricks,  128  Ind.  462. 

The  courts,  however,  have  held  that  under  the  act  of 
1885  there  could  be  no  liability  for  the  death  or  injury 
of  an  animal  unless  the  same  was  killed  or  injured  by  an 
actual  touching  by  the  engine  or  cars  or  other  carriages. 
Fort  Wayne,  etc.,  R.  R.  Co.  v.  O'Keefe,  4  Ind.  App.  249; 
JeifersonviUe,  etc.,  R.  R.  Co.  v.  Dunlap,  112  Ind.  93. 

If  an  animal,  by  reason  of  the  failure  to  fence,  strays 
upon  the  track  and  is  not  struck  by  the  locomotive  or 
cars,  there  can  be  no  recovery  unless  the  killing  or  in- 
juring was  wilful.  Fort  Wayne,  etc.,  R.  R.  Co.  v. 
0*Keefe,  supra. 

The  only  negligence  charged  in  the  complaint  is  the 
failure  to  maintain  the  fence.  It  is  not  alleged  that  the 
killing  was  wilful.  Prior  to  1885  the  statute  did  not 
positively  enjoin  upon  railway  companies  the  duty  of 
fencing  their  tracks.  Jeffersonville,  etc.,  R.  R.  Co.  v. 
Dunlap,  supra. 

The  act  of  1885  enjoined  this  duty.  Section  5323,  R. 
S.  1894,  supra. 

It  was,  however,  expressly  provided  in  this  act  that  it 
should  not  in  any  manner  affect  the  liability  of  railroad 
corporations  for  stock  killed  or  injured,  but  such,  liabil- 
ity should  exist  and  be  governed  by  the  laws  then  in 
force  the  same  as  if  said  act  had  never  been  passed.  Sec- 
tion 5326,  R.  S.  1894. 

The  leading  purpose  of  the  act  of  1885  was  to  give  the 
owner  of  adjoining  enclosed  and  improved  lands  the 
right  and  the  power  to  have  fences  built  and  maintained 
either  by  or  at  the  expense  of  the  railway  company  be- 
tween his  enclosed  and  improved  lands  and  railways. 
Sections  5324  and  5325,  R.  S.  1894. 
Vol.  12—44 
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With  some  hesitation,  therefore,  I  concur  in  affirming 
the  judgment  of  the  trial  court, 
filed  Jane  11, 1895. 

Dissenting  Opinion. 

Gavin,  J. — I  am  of  opinion  that  since  the  act  of  1885 
directly  and  explicitly  imposes  upon  the  railroad  com- 
pany the  duty  of  fencing  its  road  at  certain  places,  its 
failure  to  so  do  is  negligence  for  which  a  common  law 
right  of  action  arises  in  favor  of  one  injured  thereby  wh6 
is  himself  without  contributory  fault. 

The  statutory  liability  for  animals  killed  is  indeed  lim- 
ited to  cases  where  the  animals  are  injured  by  the  cars  or 
locomotives.  By  the  act  of  1885  the  then  existing  laws 
as  to  the  liability  of  such  companies  for  such  killings 
are  not  affected. 

Until  this  act  there  was  no  duty  or  obligation  resting 
upon  railroad  companies  to  fence.  There  was  only  a 
liability  for  certain  resultant  injuries  if  they  failed  to 
fence.  There  was  no  question  of  negligence  or  contribu- 
tory negligence.  It  may  be  conceded  that  by  the  later 
enactment  no  additional  statutory  liability  is  created,  but 
the  statute  creates  an  imperative  duty,  and  the  applica- 
tion of  common  law  principles  adds  the  liability  which 
before  did  not  exist,  because  there  was  no  common  law 
duty. 

That  there  might  be  a  common  law  liability  where 
there  was  a  violation  of  duty,  is  recognized  in  Ft.  Wayne, 
etc.,  R.  R.  Co.  V.  O'Keefe,  4  Ind.  App.  249. 

The  cases  of  Graham  v.  Delaware,  etc.,  R.  W.  Co.,  46 
Hun,  386,  and  French  v.  Western,  etc.,  R.  W.  Co.,  72 
Hun,  469,  are,  it  seems  to  me,  directly  in  point. 

The  subject  under  consideration  in  JeffersonviUe,  etc., 
R.  R.   Co.  V.  Dunlap,   112   Ind.  93,  was  the  statutory 
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liability,  and,  in  my  judgment,  the  statements   of  the 
learned  judge  should  be  limited  to  the  matter  in  hand. 

LoTz,  J.,  concurs  in  this"  opinion. 

Filed  Jane  11, 1895. 


No.  1,472. 

The  Louisville,  New  Albany  and  Chicago  Railway 
Company  v,  McCorklk. 

Railroad. — Communicating  Fire  to  Adjoining  Premises. — How  Proven, 
— Defective  Appliances.— In  actions  against  railroad  companies  for 
negligently  permitting  fire  to  escape  from  their  engines  on  to,  ad- 
joining premises,  the  fact  as  to  how  the  fire  originated  must  often 
be  inferred  from  circumstances. 

Same. — Negligence  Inferred  from  Circumstances. — Defective  Spark  Ar- 
resters.— Fire. — While  a  single  fire,  occasioned  by  the  emission  of 
sparks  from  an  engine,  may  not  be  sufficient  to  establish  the  fact 
that  the  spark  arrester  was  worn  and  defective,  yet  where  a  loco- 
motive day  after  day  emits  fire,  igniting  adjacent  premises  for  dis- 
tances of  50  to  150  feet  from  the  track,  the  jury  may  infer  negligence 
upon  the  part  of  the  company  with  respect  to  such  appliances. 

8amb. — Communicating  Fire. -^Special  Finding. — Prima  Fade  Case. — 
Notice  of  Defect.— Where  it  is  specially  found  that  the  spark  arrester 
was  worn  and  defective  and  contained  holes  through  which  sparks 
and  coals  of  fire  were  emitted  and  permitted  to  escape  to  adjoining 
premises,  where  they  ignited  the  grass,  and  the  fire  then  spread, 
etc.,  a,  prima  facie  case  of  negligence  is  made  against  the  company, 
and  it  is  not  necessary  that  the  finding  should  show  affirmatively 
in  express  terms  that  defendant  had  actual  knowledge  of  such  de- 
fects, or  that  such  defects  had  existed  for  such  a  length  of  time  as  to 
charge  defendant  with  constructive  notice. 

From  the  Newton  Circuit  Court. 

E.  C.  Field,  W.  S.  Kinnan,  W,  Cummings  and  W. 
Darroch,  for  appellant. 

J^.  A.  Comparet,  W,  V.  StuaH,  C.  B.  Stuari  and  E.  P. 
Hammond,  for  appellee. 
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Davis,  J. — ^This  was  an  action  by  appellee,  in  an 
amended  complaint  of  two  paragraphs,  against  appel- 
lant to  recover  damages  for'  negligently  permitting  fire 
to  escape  from  a  locomotive  to  land  adjacent  to  its  right 
of  way,  and  thence  spread  to  appellee's  lands. 

The  special  verdict  is  based  upon  the  first  paragraph 
of  the  amended  complaint.  As  no  objection  is  made  to 
the  amended  complaint  in  this  courts  it  is  unnecessary 
to  notice  specifically  its  averments.  It  is  charged,  among 
other  things,  that  the  appellant  ''carelessly  and  negli- 
gently failed  to  have  its  said  locomotive  provided  with 
safe  and  sufficient  spark  arresters  and  other  appliances 
essential  to  prevent  the  dangerous  escape  of  sparks  and 
coals  of  fire  therefrom,  by  reason  whereof,''  etc.,  the 
damage  complained  of  was  done. 

It  is  found,  in  the  special  verdict,  upon  this  point: 
**That  the  spark  arrester  and  other  appliances  on  said 
locomotive,  intended  to  prevent  the  escape  of  fire  there- 
from, were  worn,  defective  and  contained  holes,  whereby 
and  by  reason  whereof  said  sparks  and  coals  of  fire  emit- 
ted as  aforesaid  were  permitted  to  escape  and  did  escape 
as  aforesaid  from  said  locomotive  and  fell  in  the  grass," 
etc. 

In  the  fourth  assignment  of  errors,  complaint  is  made 
of  the  action  of  the  lower  court  in  overruling  the  motion 
for  a  new  trial.  The  third  reason  assigned  for  a  new 
trial  is  that  the  special  verdict  is  not  sustained  by  suf- 
ficient evidence. 

Counsel  for  appellant  insist: 

1 .  That  it  fails  to  show  that  its  engine  sent  out  the  fire. 

2.  That  there  is  no  evidence  to  support  the  finding  of 
the  jury  as  to  the  defective  condition  of  the  spark  ar- 
rester. 

3.  That  the  finding  of  the  jury  that  the  fire  of  the  sec- 
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ond  day  was  a  continuation  of  the  fire  of  the  previous 
day  is  not  supported  by  the  evidence. 

The  evidence  discloses  that  on  the  occasion  in  ques- 
tion immediately  after  the  train  passed,  the  fire  was  dis- 
covered, and  that  the  same  engine,  No.  54,  on  that  day 
and  on  other  days  about  the  same  time,  caused  other  fires 
on  and  adjacent  to  appellant's  right  of  way.  The  evi- 
dence was  certainly  sufficient  to  warrant  the  jury  in  the 
inference  and  finding  that  appellant's  locomotive  did 
the  mischief.  It  is  true  there  was  not  an  eye  witness  to 
the  act  of  the  locomotive  emitting  the  fire  which  caused 
the  injury  complained  of ,  but  the  circumstances  disclosed 
by  the  evidence  pointed  so  strongly  to  engine  54  as  be- 
ing the  cause  of  the  fire  that  this  court  would  not  be  jus. 
tified  in  setting  aside  the  verdict  on  this  ground.  As 
applicable  to  the  point  under  consideration,  we  quote 
from  the  opinion  of  Judge  Cbumpaceeb  in  Ohio,  etc.,  R. 
W.  Co.  V.  Trapp,  4  Ind.  App.  69  (73):  ''The  origin  of 
fires  is  often  proved  by  circumstances.  It  is  not  neces- 
sary to  prove  it  by  direct  or  positive  evidence.  No  wit- 
ness may  have  testified  that  the  fire  was  started  by  an 
engine  operated  by  appellant,  and  yet  the  evidence  may 
have  fully  justified  the  inference  that  it  was  so  started." 

While  a  single  fire  occasioned  by  the  emission  of 
sparks  from  an  engine  may  not  be  sufficient  to  establish 
the  fact  that  the  spark  arrester  was  worn  and  defective, 
yet  where  a  locomotive,  as  the  evidence  tends  to  prove  in 
the  present  case,  day  after  day  emits  fire  igniting  adjacent 
premises  for  distances  from  50  to  150  feet  from  the  track, 
the  jury  may  infer  negligence  upon  the  part  of  the  com- 
pany with  respect  to  such  appliances. 

The  evidence  that  different  fires  started  on  and  ad- 
jacent to  the  right  of  way  just  after  this  engine  passed, 
with  the  circumstances  in  connection  therewith,  together 
with  evidence  on  the  part  of  appellant  to  show  that  the 
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spark  arrester  was  in  good  condition  went  to  the  jury, 
and  we  can  not  say  there  was  not  sufficient  evidence 
upon  which  th^  jury  might  find  that  appellant  was  guilty 
of  negligence,  as  charged  in  the  complaint.  Louisville, 
etc.,  R.W.  Co.  V.  Krinning,  87  Ind.  351;  Louisville,  etc., 
R.  W.  Co.  V.  Stevens,  87  Ind.  198;  Cincinnati,  etc.,  R. 
W.  Co.  V.  Smock,  133  Ind.  411;  Chicago,  etc.,  R.  R. 
Co.  V.  Ostrander,  116  Ind.  259;  EvansvUle,etc.,  R.  R.  Co. 
V.  Keith,  8  Ind.  App.  57. 

There  is  evidence  in  the  record  tending  to  support  the 
finding  of  the  jury  as  to  the  continuation  and  spread  of 
the  fire. 

It  is  next  insisted  that  appellee  was  not  the  owner  of 
the  hay  destroyed.  The  testimony  of  the  witness  Record 
standing  alone  might  warrant  the  inference  that  he  had 
an  interest  in  the  hay,  but  the  appellee's  explanation  of 
the  relations  between  him  and  Record  show  that  he  was 
the  owner  of  the  hay  and  also  of  the  pasture  destroyed 
by  the  fire. 

It  is  next  insisted  that  the  court  erred  in  overruling 
appellant's  motion  for  judgment  in  its  favor  on  the  spe- 
cial verdict  of  the  jury. 

The  contention  of  counsel  for  appellant  is  that  before 
appellant  can  be  charged  with  negligence  arising  from 
the  use  of  a  worn  and  defective  spark  arrester  it  must  be 
shown  that  appellant  had  actual  knowledge  of  such  de- 
fects, or  that  such  defects  had  existed  for  such  a  length 
of  time  as  to  charge  appellant  with  constructive  notice. 

The  finding  as  to  the  worn  and  defective  condition  of 
the  spark  arrester  covers  the  material  averments  of  the 
complaint  on  that  point.  In  other  words,  if  a  cause  of 
action  is  stated  in  the  complaint  it  is  sustained  by  the 
finding.  The  finding,  in  substance,  is  that  the  spark 
arrester  was  worn  and  defective  and  contained  holes 
through  which  sparks  and  coals  of  fire  were  emitted  and 
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permitted  to  escape  and  were  carried  thence  in  the  air 
and  fell  in  the  grass  on  the  premises  adjacent  to  the 
right  of  way  and  at  once  ignited  into  a  flame  of  fire  in 
said  grasSy  and  said  fire  then  spread^  etc. 

Where  fire  is  shown  to  have  originated  from  a  worn 
and  defective  spark  arrester^  under  the  circumstances 
disclosed  in  the  special  findings  in  this  case,  a  prima 
facie  case  of  negligence  is  made  against  the  company. 
Lake  Erie,  etc.,  R.  R.  Co.  v.  Lowder,  7  Ind.  App.  537 
(545);  Pittsburgh,  etc.,  R,  R.  Co.  v.  Nelson,  51  Ind.  150; 
Pittsburgh,  etc.,  R.  W.  Co.  v.  Hixon,  110  Ind.  225. 

If  it  appeared  that  the  defects  were  latent  then^  per- 
haps, it  might  be  necessary  to  show  that  the  same  could 
have  been  discovered  by  appellant  by  the  exercise  of  or- 
dinary care  prior  to  the  accident. 

It  was  not  necessary  that  the  finding  should  show  af- 
firmatively in  express  terms,  under  the  circumstances  of 
this  case,  that  the  defects  in  the  spark  arrester  were  open 
and  obvious,  or  that  appellant  had  notice  of  such  defects 
prior  to  the  accident. 

When  appellee  made  a  prima  facie  case  appellant  might 
have  overcome  it  by  showing  that  the  defect  was  so  re- 
cent that  appellant  had  no  notice  thereof,  nor  time  to  re- 
pair it.  In  our  opinion  the  finding  as  to  the  worn  and 
defective  condition  of  the  spark  arrester,  whereby  the 
sparks  and  coals  of  fire  were  emitted  from  the  locomo- 
tive, thereby  causing  the  fire  on  appellee's  premises,  was 
sufficient  without  an  express  finding  that  such  defects 
arising  out  of  the  worn  condition  were  open  and  obvious 
to  appellant  prior  to  the  accident  a  sufficient  length  of 
time  to  have  enabled  it  in  the  exercise  of  ordinary  care 
to  have  made  the  necessary  repairs. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Filed  March  20, 1895 ;  petition  for  rehearing  overruled  June  11, 1895. 
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Acker  bt  al.  v.  Massman. 

IdXNS. — Priority  of, — Mechanic's  Lien, — Mortgage. — Estoppel  in  Pais.-^ 
Where  M.,  who  is  entitled  to  a  mechanic's  lien  against  the  property 
of  a  corporation,  informs  one  with  whom  the  corporation  is  nego- 
tiating a  loan  that  he  releases  all  claim  to  a  lien  on  said  property, 
on  the  faith  of  which  representation  such  person  makes  the  loan 
and  accepts  a  mortgage  on  the  property  as  secarity  therefor,  in  the 
belief  that  such  mortgage  was  the  first  and  prior  lien  thereon,  and 
M.  having  (with  full  knowledge  of  all  the  facts  and  circumstances) 
accepted  and  retained  a  part  of  the  money  so  Ipaned,  he  is,  in  equity 
and  good  conscience,  estopped  from  asserting  that  his  mechanic's 
lien  (which  he  afterward  filed)  is  superior  to  such  mortgage  lien. 

From  the  Jackson  Circuit  Court. 
R.  Applewhite,  J.  F.  Applewhite  and  0.  H.  Montgomery, 
for  appellants. 

W.  T.  Brannaman  and  W.  K.  Marshall,  for  appellee. 

Davis,  J. — ^The  appellee  instituted  this  action  against 
the  Bruning  &  Acker  Mill  Co.  upon  an  account  for 
work,  labor  and  materials,  and  to  foreclose  a  mechanic's 
lien,  and  made  appellant,  Anna  M.  E.  Acker,  a  party 
defendant  thereto  and  asked  for  judgment  of  foreclosure 
against  her  as  a  subsequent  and  junior  mortgagee. 

She  answered  in  three  paragraphs  and  the  court  sus- 
tained demurrers  to  the  second  and  third  paragraphs. 
These  rulings  are  properly  assigned  as  errors  in  this 
court. 

The  theory  of  the  second  paragraph  is  that  appellee, 
by  his  statements,  acts  and  conduct,  is,  and  ought  to  be, 
estopped  from  asserting  a  lien  superior  to  appellant's 
mortgage.  Its  principal  averments  are,  that  Massman 
had  performed  all  the  labor  and  furnished  all  the  ma- 
terial, for  which  he  claims  a  lien,  and  made  full  settle- 
ment   with    the    corporation,  Bruning    &    Acker   Mill 
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Co.y  before  appellant's  mortgage  was  executed;  that 
before  making  the  loan  evidenced  by  the  note  and  mort- 
gage of  appellant  and  before  accepting  the  same,  William 
Acker,  the  mortgagee,  went  to  appellee  and  informed 
him  of  what  the  company  proposed  to  do  in  the  way  of 
making  this  mortgage  loan,  and  that  Massman  expressed 
himself  as  satisfied,  and  further  said  that  he  released  all 
claim  to  a  lien  on  said  property;  that  Acker  would  not 
have  made  the  loan  but  for  such  statements,  as  appellee 
well  knew,  and,  relying  thereon,  was  induced  thereby 
to,  and  did,  part  with  $5,000  and  accept  said  note  and 
mortgage;  that  appellee  received  and  accepted  a  part  of 
the  money  so  obtained  from  appellant  with  full  knowl- 
edge of  all  the  facts,  and  still  retains  the  same;  that  ap- 
pellant purchased  the  said  note  and  mortgage,  relying 
on  the  statements  of  appellee  aforesaid,  and  otherwise 
would  not  have  accepted  the  same;  that  said  corporation 
is  now  insolvent  and  its  property  not  sufficient  to  pay 
both  appellant  and  appellee  in  full. 

In  the  third  paragraph,  in  addition  to  setting  out  the 
circumstances  and  inducements  under  which  the  mort- 
gage was  taken  and  the  fact  of  its  assignment  to  appel- 
lant, it  is  averred  that  at  the  time  of  the  execution  of  said 
note  and  said  mortgage  and  the  acceptance  of  the  same 
by  William  Acker  it  was  agreed  by  and  between  the  said 
William  Acker  and  the  appellee  that  the  lien  of  said 
mortgage  was  to  be  and  should  be  superior  and  senior  to 
any  lien  which  appellee  might  have  for  the  material, 
work  and  labor  furnished  and  performed  by  him  in  re- 
building the  mill  mentioned  in  the  complaint  and  mort- 
gage. 

In  our  opinion  each  paragraph  of  the  answer  was  suf- 
ficient to  withstand  the  demurrer.  On  the  facts  alleged 
the  appellee  is  estopped  to  assert  priority  of  lien.     Jones 
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Mort.,  sections  603  and  608;  Jaqua  v.  SJiewalier,  10  Ind. 
App.  234. 

The  appellee  was  entitled  to  priority  of  lien,  but  he 
had  the  right  to  waive  such  priority,  and  having  in- 
formed Acker  that  he  released  such  lien  and  thereby  in- 
duced said  Acker  to  part  with  his  money  and  accept  a 
mortgage  on  the  property  as  security  therefor  in  the  be- 
lief that  such  mortgage  was  the  first  and  prior  lien 
thereon,  and  having,  with  full  knowledge  of  all  the  facts 
and  circumstances  alleged  in  the  answer,  accepted  and 
retained  a  part  of  the  money  so  loaned  to  said  company 
by  Acker,  the  appellee  is  in  equity  and  good  conscience 
estopped  from  asserting  that  his  mechanic's  lien,  which 
he  afterwards  filed,  is  superior  to  the  lien  of  appellant's 
mortgage. 

Judgment  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  second  and  third  paragraphs  of  the  an- 
swer. 

Filed  Jime  14, 1895. 


No.  1,436. 

Holmes,  Sheriff,  et  al.  v.  Henderson  and  Company. 

From  the  Lawrence  Circuit  Court. 

Jf.  F.  Dunn,  5.  B.  Low,  J,  B,  East  and  B.  G.  MiUer,  for  appellants. 
J.  H.  Willard,  T,  J.  Brooks  and  M,  Howard,  for  appellee. 

Reinhard,  J. — All  the  questions  involved  in  this  case  have  been  de- 
termined adversely  to  the  appellee  in  the  case  of  Levi  v.  Bray,  12  Ind. 
App.  9,  recently  decided  by  this  court.  Upon  the  authority  of  that 
case  the  judgment  is  reversed,  with  directions  to  the  court  below  to 
grant  a  new  trial. 

Filed  April  8,  1895. 
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No.  1,502. 

Dougherty  v.  Hoffstbtter  bt  al. 

fVom  the  AdamB  Circuit  Ck)art. 

S,  B,  Wilson  and  <7.  J.  Todd,  for  appellant. 
J.  T.  France  and  J.  T.  Merryman,  for  appellees. 

Boss,  C.  J.— The  appellant  brought  this  action  to  recover  a 
balance  due  on  a  promissory  note,  dated  May  22,  1882,  due  one  year 
after  date  and  executed  by  the  appellees,  John  Hoffstetter  and  Julius 
Schug,  jointly  to  one  Peter  Meyer,  and  by  him  assigned  to  appellant 
February  24,  1894. 

Upon  issues  formed  the  case  was  submitted  to  the  court  for  trial, 
a  special  finding  of  facts  was  made  with  conclusions  of  law  thereon. 

It  appears  from  the  facts  found  that  the  note  sued  on  was  executed 
by  the  appellee  Hoffstetter  as  principal,  and  by  8chug  as  his  surety : 
that  Hoffstetter,  in  the  month  of  May  of  eacn  year,  up  to  and  in- 
cluding 1891,  made  a  payment  on  the  note  which  payments  were  in- 
dorsed on  the  back  thereof ;  that  Schug  had  no  knowledge  of  such 
payments,  and  did  not  consent  thereto  or  acquiesce  therein. 

The  material  question  presented  by  the  record  before  us  is :  Can 
the  principal  of  a  note  after  the  same  is  barred  by  the  statute  of 
limitations  by  making  payments  thereon,  renew  the  promise  as  to  his 
comaker,  a  surety,  without  his  knowledge  or  consent,  and  thus  relieve 
it  from  the  operation  of  the  statute? 

This  question  was  fully  considered  by  this  court  and  decided  ad- 
Tersely  to  appellant  in  the  case  of  MeiUUr  v.  Todd,  12  Ind.  App.  381. 

Judgment  affirmed. 

Filed  April  11,  1896. 


No.  1,696. 

Alderman  v.  Savaqb. 

From  the  Allen  Circuit  Court. 

W.  P.  Breen  and  J.  Morris,  Jr.,  for  appellant. 

W.  J.  Vesey  and  O.  N.  Heaion,  for  appellee. 

LoTz,  J. — The  appellant  entered  into  an  agreement  with  the  appel- 
lee, in  which  the  appellee  undertook  to  insert  an  advertisement  for 
the  appellant  in  thirteen  continuous  editions  of  thirty-four  different 
weekly  newspapers.  The  consideration  for  such  advertisement  was 
stipulated  to  oe  seventy  dollars,  to  be  paid  upon  the  completion  there- 
of. This  action  was  brought  by  appellee  to  recover  the  amount  agreed 
upon,  averring  performance  on  his  part. 

The  cause  was  put  at  issue  by  the  general  denial  and  submitted  to  a 
jury  for  trial.  The  appellee  had  a  general  verdict,  on  which  judgment 
was  rendered. 
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The  only  qaestions  presented  for  consideration  on  this  appeal  arise 
from  the  action  of  the  lower  court  in  overruling  the  motion  for  a  new 
trial.  It  is  earnestly  contended  that  the  verdict  is  not  sustained  by 
sufficient  evidence. 

To  prove  that  he  had  performed  his  part  of  the  contract  appellee 
produced  one  copy  of  thirteen  successive  issues  of  each  of  the  papers 
named  in  the  contract,  and  the  appellant  admitted  that  the  advertise- 
ment, as  shown  by  the  copy  of  one  of  the  papers,  was  so  printed  in 
each  one  of  them  for  thirteen  consecutive  issues. 

It  is  insisted  that  the  fact  that  the  advertisements  appeared  in  a 
single  copy  of  each  paper  forms  no  basis  for  the  inference  that  the  ad- 
vertisement appeared  m  all  the  issues  of  each  paper  during  the  thir- 
teen weeks.  This  court  is  of  the  opinion  that  these  facts  were  suffi- 
cient to  warrant  the  jury  in  concluding  or  drawing  the  inference  that 
the  appellee  had  fully  complied  with  the  contract  on  his  part. 

There  are  other  questions  arising  as  to  the  admission  of  certain  evi- 
dence, but  they  are  unimportant  in*  view  of  the  above  admission  made 
by  the  appellant. 

Judgment  affirmed. 

Filed  April  80, 1895. 


No.  1,621. 
Lbae  V.  Galloway  bt  al. 


From  the  Warren  Circuit  Court. 

W.  P.  Bhodes  and  C.  B.  Milford^  for  appellant. 

Schoonover  &  Schoonover,  for  appellees. 

Ross,  J. — ^This  appeal  is  from  a  judgment  rendered  in  favor  of  the 
appellees  against  tne  appellant  for  a  balance  due  upon  an  accoant. 

The  only  question  for  consideration  under  the  specifications  of  er- 
ror assigned  here  is  whether  or  not  there  is  evidence  to  sustain  tne 
finding  of  the  court  below. 

It  is  conceded  by  counsel  for  the  appellant  that  if  the  testimony  of 
appellee,  Galloway,  is  to  be  believed  m  preference  to  that  of  several 
witnesses  whose  opportunities  were  better  to  know  the  truth  than  he, 
then  the  finding  can  not  be  disturbed.  But  they  insist  that  his  testi- 
mony is  unreliable  because  the  source  of  his  information  was  not  from 
observation  but  from  what  he  ascertained  from  his  books  where  a 
record  of  the  business  was  kept.  Also,  because  his  testimony  as  to 
the  amount  of  lumber  on  hand  was  widely  divergent  from  all  the  evi- 
dence of  other  witnesses  on  that  subject,  a  numt^r  having  testified. 

The  court  below  evidently  believed  the  testimony  of  the  appellee* 
Galloway,  in  preference  to  that  of  a  number  of  witnesses  whose  testi- 
mony was  in  conflict  with  his,  but  this  court  can  not  inquire  into  the 
trial  court's  reason  for  deciding  as  it  did.  If  there  is  any  evidence  to 
sustain  the  finding,  this  court  will  not  reverse  the  judgment. 

While  the  preponderance  of  the  evidence  appears  to  be  against  the 
finding,  there  is  evidence  which  tends  to  support  it. 

Judgment  affirmed. 

Filed  May  28,  1895. 
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ABATEMENT  OF  ACTION. 
See  Action,  3. 
ACCESSORY. 
See  Criminal  Law,  6. 
ACCORD  AND  SATISFACTION. 
Inwffieient  Answer, — Promissory  Note. — An  answer  of  accord  and  sat- 
isfaction, in  an  action  on  a  promissory  note  for  $300,  is  insufficient 
which  is  in  substance  as  follows :    Sabseqnent  to  the  date  of  said 

note,  the  defendant,  on day  of  June,  1891,  being  financially 

embarrassed,  and  in  failing  circumstances,  an  oral  agreement  was 
entered  into  between  the  said  maker  and  payee  of  the  note,  by 
the  terms  of  which  the  payee  agreed  to  accept  the  sum  of  $300 
as  payment  in  full  of  all  claims,  damages,  judgments  and  notes 
which  the  payee  held  against  the  maker.  It  was  further  agreed 
in  such  contract,  that  the  maker  of  the  note  would  employ  the 
payee  to  work  in  and  around  his  lumber  yard  at  the  rate  of  $12 
per  week  for  the  labor  performed.  The  maker  alleges  that  he  did 
employ  the  payee  under  such  contract,  and  did  pay  him  in  cash 

for  all  labor  then  performed  up  to  the day  of  December, 

1892,  when  the  payee,  of  his  own  accord,  voluntarily  quit  work ; 
that  the  labor  tnus  performed  by  the  payee,  in  fact,  was  worth 
only  $9  per  week,  but  as  a  part  consideration  in  securing  the 
cancellation  of  all  said  notes,  claims  and  demands,  he  paid  the 
payee  the  extra  sum  of  $3  per  week  for  his  work ;  that  the  said 
$300  was  to  be  paid  when  the  payee  quit  work  for  him ;  that  he 
offered  the  payee  the  sum  of  $300  when  he  quit  work,  but  that  he 
refused  to  accept  the  same  and  cancel  his  obligation  and  return 
the  notes,  including  the  one  sued  upon ;  that  he  has  paid  the  payee 
•  since  he  quit  work,  and  before  this  suit  was  commenced,  the  sum 
of  $400,  the  same  being  more  than  was  due  him  under  his  con- 
tract of  June  — ,  1891 ;  that  by  reason  of  the  foregoing  facts  there 
is  nothing  due  plaintiff  on  said  note.    Wherefore,  etc. 

Sheets,  Admr,,  v.  Russell,  677 
ACTION. 
See  County,  2 ;  Drainage,  2,  3 ;  Injunction,  1 ;  Replevin,  2. 

1.  Severed  Tort  Feasers,  Joint  Liability. — If  several  distinct  acts  of  sev- 
eral persons  contribute  to  a  single  injury,  but  without  concert  of 
action  or  common  intent,  there  is,  as  a  general  rule,  no  joint  lia- 
bility ;  but  if  there  was  concert  of  action  and  a  common  intent 
and  purpose,  such  persons  are  generally  jointly  liable  for  their 
joint  acts.  City  of  Valparaiso  v.  Moffltt,  S50 

2,  Tort  Feasers. — Setting  in  Motion  Destructive  Agency. — Joint  Ciabil' 
ity. — If  there  be  no  concert  of  action  or  unity  of  purpose,  but  the 
acts  of  several  tort  feasers  are  concurrent  as  to  time  and  place, 
and  unite  in  setting  in  operation  a  single  destructive  and  danger- 
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0U8  force  which  prodaces  the  injury,  then  sach  persons  are  jointly 
liable.  lb, 

3.  By  NonreBtdent  Against  NonreiidenL — Brought  in  this  State — Plea 
in  Abatement. — ^The  fact  that  both  plaintiff  and  defendant  are  non- 
residents of  this  State  does  not  depriye  plaintiff  of  the  right  to 
brin(<  his  action  in  this  State  against  defendant,  provided  the 
defendant  is  voluntarily  within  the  jurisdiction  of  the  court  of 
the  county  where  the  action  is  brought.         Levi  v.  Kaufman^  $47 

ADMISSIONS. 

See  Mbchanic's  Lien,  8. 

ADMINISTRATOR. 

See  Decedents'  Estates,  6,  7,  8. 

AFFIDAVIT. 

See  Attachment;  Record. 

AGENCY. 

See  Husband  and  Wife,  1,  2. 

1.  Ambiguous  Order  to  Agent.— When  Principal  Can  Not  Repudiate  Act 
of  Agent  as  Unauthorized. — If  a  principal  give  an  order  to  an  agent 
in  such  uncertain  terms  as  to  be  susceptible  of  two  different  mean- 
ings, and  the  agent,  in  good  faith,  adopts  one  of  them,  the  princi- 
pal will  not  be  permitted  to  repudiate  the  act  as  unauthorized  be- 
cause he  meant  the  order  to  be  read  in  the  other  sense. 

Kirwan  v.  VanCamp  Packing  Co.,  1 

2.  Ambiguous  Instruction  to  Agent  Construed  Most  Strongly  Against 
Principal, — If  an  instruction  given  to  an  agent  is  equivocal,  ob- 
scure, or  ambiguous,  it  will  be  construed  most  strongly  against  the 
principal.  16. 

3.  Sale. — Breach  of  Contract. — Damages. — Broker. — **About^'*  Three 
Carloads. — Insiijfficient  Answer. — Where  a  packing  companv  in  In- 
dianapolis wrote  to  a  broker  in  New  York,  stating  that  they  had 
"on  hand  about  three  carloads  of  2-lb.  corn  cans  ♦  ♦  ♦  which 
we  will  not  need  this  season,"  requesting  the  broker  to  sell  them 
at  a  named  price,  which  the  broker  did,  an  answer  in  an  action 
by  the  vendee  for  damages  for  failure  to  deliver  the  three  carloads 
(only  two  carloads  having  been  delivered)  was  insufficient  on  de- 
murrer which  averred,  in  substance,  "that,"  admitting  the  letter 
written  and  the  acceptance  by  the  broker,  "plaintiffs  ought  not 
to  recover,  because  there  is  no  fixed  number  of  2-lb.  corn  cans 
recognized  in  the  trade  as  constituting  a  carload,  but  that  the  num- 
ber always  depends  upon  the  size  of  the  car  in  which  shipped ;" 
alleging,  also,  that  defendant  is  not  a  manufacturer  of  tin  cans 
and  not  a  merchant  engaged  in  the  buying  and  selling  of  such  cans 
for  a  profit,  but  only  buys  such  cans  for  use  in  the  prosecution  of 
its  business  as  a  packer  of  fruits  and  vegetables,  which  facts  the 
broker  well  knew ;  that  the  cans  offered  for  sale  was  a  surplus 
over  and  above  what  was  needed  for  such  canning  purposes  that 
season ;  that  defendants  did  not  know  how  manjr  of  such  cans  it 
did  have,  but  estimated  the  same,  as  nearly  as  it  could,  from  the 
dimensions  of  the  space  occupied  by  them.  /6. 

4.  Illegal  Contract.— Right  of  Agent  to  Set  Up  Illegality. — When  He 
May  or  May  Not  Do  So. — If  A  and  B  enter  into  a  wagering  con- 
tract, and  B  pays  the  wager  to  C,  who  is  not  connected  with  the 
original  illegal  transaction  to  deliver  to  A,  A  can  recover  the 
money  in  an  action  against  C ;  but  if  A  authorizes  0  to  enter  into 
a  wagering  contract  for  his  benefit,  with  authority  to  collect  and 
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accoant  to  him  for  the  winnings,  and  C  enters  into  such  contract 
in  his  own  name  with  B,  and  the  wager  is  paid  hy  B  to  C,  A  can 
not  recover  the  money  in  an  action  against  C.  Nave  v.  Wilson,  38 
6.  Evidence. — Proof  of  Transaction  Before  Proof  of  Authority  or  Bati- 
Nation, — Harmless  Error. — Evidence  of  a  transaction  between  an 
agent  and  a  third  party,  before  proof  is  made  of  such  agency  or 
ratification,  is  not  harmful  error  where  the  subsequent  evidence 
discloses  such  authority  oi:  ratification  of  the  agent's  act. 

Wilson  V.  McKain^  18 

6.  Unauthorized  Act. — Bat\fication, — Burden  of  Proof.— It  an  agent  act 
outside  of  the  apparent  scope  of  his  authority,  the  burden  is 
upon  the  one  dealing  with  him  to  prove  that  tiie  principal  rati- 
fied such  act.  lb, 

7.  Bat^fication,  When  Only  to  Extent  of  Knowledge  of  Terms  of  Con-- 
tract, — A  principal,  when  advised  as  to  all  the  facts,  can  not  elect 
to  approve  in  part  and  reject  in  part,  but  where  the  principal  re- 
ceives his  information  as  to  the  terms  of  the  contract  from  the 
opposite  party,  and  ratifies  the  contract  thus  communicated,  ac- 
ceptance of  benefits  under  it  can  not  be  regarded  as  a  ratification 
of  additional  provisions  of  such  contract,  as  to  which  he  had  no 
knowledge,  but  only  binds  the  principal  so  far  as  he  was  informed 
of  the  terms  of  the  contract.  lb, 

8.  Liability  of  Agent  for  Tortious  Act. — Damages. — He  who  commits 
an  unlawful  act  or  an  act  of  misfeasance  and  positive  wrong  to  an- 
other can  not  escape  liability  therefor  upon  the  ground  of  his  be- 
ing an  agent  for  another.  Blue  v.  Briggs,  105 

9.  Broker, — Real  Estate. — Agent  Interested  as  Purchaser. — When  En- 
titled  to  Commission. — If  one  employ  a  firm  of  real  estate  brokers 
to  procure  a  purchaser  for  certain  real  estate,  and  the  brokers  pro- 
cure a  sale  thereof  to  a  syndicate  of  which  one  of  the  brokers  is 
a  member,  the  brokers  can  not  collect  commission  for  such  sale 
unless  it  is  made  to  appear  that  the  principal,  knowing  the  inter- 
est of  one  of  such  brokers  (his  agent)  in  the  syndicate  purchas- 
ing the  property,  specially  undertook  and  agreed  to  compensate 
them  for  making  the  sale.  Hammond  v.  BookwaUer,  177 

10.  Rule  Where  AgenVs  Interest  Conflicts  With  His  Principals. — Bur- 
den of  Proof. — Where  it  appears  that  the  interests  of  the  agent 
and  those  of  his  principal  confiict,  the  courts  will  subject  the  acts 
of  the  agent  to  the  closest  scrutiny  and  infer  that  he  acted  cor- 
ruptly and  from  self-interest  in  all  cases  of  doubt,  thus  casting 
upon  the  agent  the  burden  of  proving  the  good  faith  and  honesty 
of  the  transaction,  and  it  will  not  suffice  to  show  that  the  princi- 
pal has  received  all  that  he  directed  the  agent  to  ask,  or  that  the 
amount  received  was  all  that  could  have  been  obtained  from  a 
stranger ;  for  the  agent  can  not  act  in  the  dual  relation  of  both 
agent  and  principal.  lb. 

11.  Broker, — Sufficiency  of  Complaint  for  Commission. — That  a  com- 
plaint for  broker's  commission  for  procuring  a  purchaser  for  real 
estate  is  sufficient,  see  opinion.  Wilson  v.  Dyer,  S20 

12.  Commission. — Procuring  Purchaser. — Offer  Withdrawn  Before  Serv^ 
ices  Rendered. — Real  Eatate.—lt  one  employ  a  broker  to  procure  a 
purchaser  for  certain  real  estate  at  a  certain  price,  and  pending 
negotiations  by  the  broker  the  purchase-price  is  reduced,  but  be- 
fore the  broker  has  made  any  effort  to  get  a  purchaser  at  the  new 
purchase-price,  that  price  is  withdrawn,  the  broker  has  no  right 
to  submit  it  to  a  contemplated  purchaser,  and  after  an  acceptance 
by  him  enforce  payment  of  the  commission  on  that  basis,  unless 
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the  land-owner  afterwards  took  advantage  of  such  services  and 
consummated  the  sale.  lb, 

AGREED  CASE. 
See  Decedents'  Estates,  8. 

ALIENATING  HUSBAND'S  AFFECTIONS. 

1.  By  Parents  of  Husband. — Damages, — Special  Verdict y  Sufficient  to 
Entitle  Plaintiff  to  Recover. — In  an  action  for  damages  by  the  wife 
against  the  parents  of  her  husband,  for  alienating  his  affections 
from  her,  tne  special  verdict  states  facts  entitling  plaintiff  to 

e'  idgment,  which  establishes  that  plaintiff,  in  all  things,  deported 
erself  as  a  wife  should,  and  was,  therefore,  blameless ;  that  the 
defendants  maliciousl;^  alienated  her  husband's  affections  from 
her  by  falsely  and  maliciously  telling  her  husband  false  and  ma- 
licious reports  concerning  her,  thereby  causing  him  to  refuse  to 
live  with  or  provide  for  her.  RaiUback  v.  Railsback,  669 

2.  Special  Verdict. — ^The  failure  to  set  forth  in  the  verdict  the  nature 
and  character  of  the  statements  made  by  defendants  to  plaintiff's 
husband  does  not  vitiate  the  same.  lb. 

3.  Essentials. — Construction. — ^The  verdict  is  to  be  construed  reason- 
ably and  fairly,  yet  keeping  in  mind  that  it  must  contain  within 
itself,  without  aid  by  intendment  or  inference  other  than  those 
which  necessarily  follow,  all  those  essential  facta  which  are  re- 
quired to  authorize  a  recovery  by  the  party  on  whom  rests  the 
burden  of  proof.  lb, 

AMENDMENT  OF  PLEADING. 
See  Justice  op  the  Peace  ;  Practice,  6. 

1.  Superseding  Original. — Striking  Out  Amended  Complaint  at  Instance 
of  Defendant. — Estoppel. — When  an  amended  complaint  is  prop- 
erly filed  it  supersedes  and  takes  out  of  the  record  the  original, 
but  when  the  amended  complaint  has  been  stricken  out  and  re- 
jected by  the  court  at  the  instance  of  the  defendant,  as  not  having 
been  entitled  to  be  placed  on  file,  the  defendant  is  estopped  from 
asserting  that  the  motion  was  not  really  well  taken,  but  that  the 
amended  complaint  was  properly  filed,  and  therefore  effectual  to 
supersede  the  original.  Herrod  v.  Smith,  £1 

2.  Discretion  of  Court. — It  is  largely  within  the  discretion  of  the  court 
whether  or  not  an  amendment  of  a  pleading  may  be  made ;  and 
such  discretion  will  not  be  disturbed  unless  a  clear  abuse  is 
shown.  The  court  has  full  power  to  permit  a  pleading  to  be 
amended  in  order  that  it  may  conform  to  the  evidence. 

Keck  V.  StaUy  ex  rel,  219 

3.  Continuance.  —  Changing  Issuer. — The  person  objecting  to  an 
amendment  of  a  pleading  after  the  evidence  is  closed  is  entitled 
to  introduce  additional  evidence  to  meet  any  issues  that  may  be 
changed  by  such  amendment ;  and  if  necessary  to  accomplish  that 
end,  he  is  entitled  to  a  continuance  to  secure  his  witness;  but  in 
order  to  present  any  question  relative  to  the  introduction  of  the 
proposed  evidence,  he  must  offer  it  if  at  hand,  and  if  not  at  hand, 
move  for  a  continuance  until  he  can  obtain  it.  lb. 

4.  Statute  Liberally  Construed. —  Discretion. — The  statute  allowing 
amendment  of  pleadings  is  to  be  liberally  construed,  and  to  that 
end  the  trial  court  is  endowed  with  great  discretionary  power, 
and  its  action  will  not  be  ground  for  reversal  unless  it  af&mia- 
tively  appear  that  harm  has  resulted  therefrom. 

Blair  v.  Porter,  €96 
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6.  Substituting  CorporcUe  Name  for  Names  of  Incorporators.— Abuse  of 
Discretion.— Where  it  is  made  to  appear  that  the  use  of  the  indi- 
vidual names  of  the  incorporators  as  plaintiffs  was  through  mis- 
take of  fact  concerning  the  incorporation,  the  complaint  may  be 
amended  by  substituting  as  plaintiff  the  corporate  name  instead  of 
the  names  of  the  individual  incorporators,  and  to  refuse  such 
amendment  is  reversible  error.  Fargo  dc  Co.  v.  Cutshaw,  S91S 

6.  Attachment  Proceedings. —  When  Dissolved  by  Amendment  of  Ordinal 
Complaint.— In  such  case  the  substitution  of  the  new  plaintiff,  the 
corporation,  carried  with  it  the  dissolution  of  an  attachment  pro- 
ceeding instituted  by  the  original  plain ti^,  for  such  proceedings 
can  not  be  amended  in  material  parts.  lb, 

7.  Difference  in  Rules  as  to  Attachment  and  Those  as  to  Ordinary 
Pleadings. — There  is  a  vast  difference  between  the  rules  governing 
amendments  to  ordinary  pleadings  and  those  applicabla  to  attach- 
ments ;  as  to  the  latter  the  statute  must  be  strictly  followed.     lb. 

lb. 
ANSWER. 
See  AccoBD  and  Satisfaction  ;  Aokncy,  3 ;  Attachmbnt  ;  Definsb, 
1,  2;  DRAiNAaB,2;  Insurance,  10, 11;  PufiADiNO,  6,  7,  8,  17;  Pbac- 
TiCE,  8 ;  Real  Estate,  1^  5. 

APPEAL. 
Bee  Burden  of  Proof,  1 ;  Decedents'  Estates,  4,  6 ;  Exceptions  ;  In- 
structions TO  Jury  9 ;  Record. 

1.  Dismissal. — Failure  to  Perfect  Within  a  Year. — Notice. — ^Where 
a  term  time  appeal  is  prayed  for,  but  appellant  attempts  to 
prosecute  his  appeal  after  term,  as  provided  by  section  662,  R.  S. 
1894,  within  the  year  allowed  for  appeal,  but  fails  to  perfect  his 
appeal  within  the  year  by  neglecting  and  failing  to  give  notice  to 
appellee  within  such  time,  the  appeal  will  be  dismissed,  except  in 
case  of  fraud,  accident  or  excusable  mistake. 

Cohum  V.  Whitaker,etc.t  Co.,  S40 

2.  Necessary  Parties. — Dismissal. — Whenever  the  judgment  of  the 
appellate  tribunal  would  affect  all  the  parties  to  the  judgment 
appealed  from,  they  must  all  be  parties  to  the  a{)peal,  and  a  sub- 
mission of  the  cause  by  agreement  or  by  joinder  in  error  will  not 
waive  the  necessity  for  all  parties  being  before  the  court.  But 
where  the  judgment  on  appeal  would  not  affect  a  party  he  need 
not  be  made  a  party  on  appeal.  Clear  Creek  Tp.  v.  Kittger,  S66 

APPEAL  BOND. 
Approved  by  Clerk. —  When  Valid.— Waiver. — Estoppel. — An  appellee 
may  insist  that  the  statute  regulating  the  approval  of  appeal  bonds 
be  followed,  yet  he  may  waive  this  right;  and  when  ne  has  ex- 
pressly waived  it,  and  the  opposite  party  has  acted  upon  the 
waiver,  filed  his  bond  (which  was  approved  by  the  clerk  of  the 
court)  and  received  the  full  benefit  of  it,  appellant  will  be  estop- 
ped to  deny  its  validity.  Small  v.  Kennedy ,  Admx.,  155 

APPELLATE  COURT  PRACTICE. 
See  Damages,  3 ;  Instructions  to  Jury  8 ;  Judgment,  1 ;  Mechanics' 
Lien,  7 ;  Pleading,  9,  13. 
1.  Brief. —  When  by  all  Appellants. — A  brief  filed  by  appellant's  at- 
torneys "for  appellants,''  although  the  title  thereof  does  not  con- 
tain the  names  of  all  the  appellants,  is  the  brief  of  all  the  appel- 
lants. Levi  V.  Bray^  9 

Vol.  12—45 
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2.  Evidence  not  all  in  Record. — Question  Depending  on  Evidence. — 
When  Will  be  Decided,  When  Not. — Where  the  evidence  is  uot  all  in 
the  record,  the  court  will  not  decide  any  question  which  aepenus 
for  its  proper  decision  on  the  evidence,  unless  the  question  for 
decision  does  not  depend  on  the  entire  evidence,  and  the  ques- 
tion for  decision  is  fairly  presented  by  the  evidence  in  the  record. 

Rhea  v.  Crunk,  iS 

3.  Presumption  in  Favor  of  Rulings  of  Lower  Court. — ^The  Appel- 
late Court  indulges  every  reasonable  presumption  in  favor  of  the 
rulings  of  the  lower  court,  and  such  rulings  will  be  upheld  unless 
the  complaining  party  shows  affirmatively,  on  the  face  of  the 
record,  that  an  error  has  been  committed  prejudicial  to  his  rights. 

Romona  Oolitic  Stone  Co,  v.  Tate,  57 

4.  Objection  to  Evidence  not  Made  a  Ground  for  New  Trial. — Objection 
to  the  admission  of  evidence,  when  not  made  a  ground  for  a  new 
trial,  will  not  be  considered  on  appeal. 

Marion  School  Tp.  v.  Carpenter,  191 
6.  Appeal,  Dismissal  for  Failure  to  File  Brief  Within  Sixty  Days. — 
Suversedeas  Brief,  When  Will  not  Save  from  Dismissal. — A  super- 
seaeas  brief  will  not  save  an  appeal  from  dismissal  (where  a 
more  general  brief  has  not  been  filed  within  sixty  days  from 
the  time  of  submission),  which  does  not  discuss  any' point  relied 
upon  for  a  reversal  of  the  case.      Island  Coal  Co.  v.  Clemmitt,  206 

6.  Sufficiency  of  Evidence. — Rules  as  to  Appellate  Court,  a*  to  Trial 
Court. — After  the  trial  court  has  approved  a  verdict,  all  presump- 
tions are  in  its  favor  in  the  appellate  tribunal,  and  it  will  not  in- 
terfere unless  there  is  an  absolute  want  of  evidence  fairly  sustain- 
ing a  material  and  essential  fact  in  issue,  or  unless  it  clearly  ap- 
pears that  substantial  justice  lias  not  been  done.  The  trial  court  is 
not  bound  by  such  presumptions,  but  is  on  equal  terms  with  the 
jury.  Smith  v.  Stump,  cS'J 

7.  Presumption  on  Appeal. — EHdence. — Bill  of  Exceptions. — Where 
a  bill  of  exceptions  sets  forth  certain  evidence,  it  can  not  be  pre- 
sumed, for  the  purpose  of  overthowing  the  judgment,  that  there 
was  no  other  evidence  upon  the  subject.  That  must  be  made  to 
appear  by  appropriate  statements  in  the  bill  of  exceptions. 

Keller  v.  Reynolds,  S8S 

8.  Reversal. — Prejudicial  Error. — Error  in  the  ruling  of  the  trial  court 
must  be  shown  to  be  prejudicial  to  the  complaining  party  before 
it  will  work  a  reversal.  Ih. 

9.  Excessive  Damages. — Remittitur. — Judgment  A^rmed. — Where  the 
plaintiff  (appellee)  has  remedied,  by  remittitur,  the  only  error 
(excessive  damages)  of  which  the  defendant  (appellant)  could 
complain,  the  judgment  will  be  affirmed. 

Bauer  v.  Oldendorf,  Jr.,  S97 

10.  Error  Prima  Facie  Prejudicial.  —  Reversal. —  Harmless  Error.— 
Where  an  error  complained  of  by  appellant  is  prima  facte  prej- 
udicial, it  devolves  upon  appellee  to  show  that  it  was  harmless 
before  the  judgment  will  be  affirmed. 

Louisville,  etc.,  R.  W.  Co.  v.  Sparks,  410 

11.  Error  Affirmatively  Shown  by  Complaining  Party. — It  is  the  duty  of 
one  complaining  of  error  to  show,  by  proper  argument  and  au- 
thority, wherein  the  error  consists. 

Pittsburgh,  etc.,  R.  W.  Co.  v.  Welch,  4SS 

12.  Assignments  of  Error  Based  on  Rulings  in  Former  Actions. — Where 
the  record  discloses  that  certain  of  the  assignments  of  error  are 
based  on  rulings  made  in  a  former  action  which  was  dismissed 
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before  the  case  in  which  they  are  assigned  was  commenced,  the 
coart  can  not  reverse  the  judgment  rendered  in  the  sabsequent  ac- 
tion on  account  of  the  rulings  made  in  a  former  action  for  the 
same  cause.  City  of  Huntington  v.  Kenower^  456 

13.  Ruling  on  Demurrer  Harmless, — How  Determined, —  Looking  to  Evi- 
dence and  Instructions, —  The  appellate  tribunal  can  not  resort  to 
the  evidence  and  the  instructions  to  ascertain  whether  or  not  the 
error  in  overruling  a  demurrer  was  harmless,  unless  the  record 
affirmatively  shows  that  the  judgment  did  not  rest  upon  the  para- 
graph questioned.       New  Kentucky  Coal  Co,  v.  Alhanij  Adrnx.,  497 

14.  Sufficiency  of  Complaint  on  Appeal. — Questioned  for  First  Time, — 
If  the  sufficiency  of  the  complaint  is  questioned  for  the  first  time 
on  appeal,  the  complaint  must  be  considered  as  an  entirety,  and 
if  any  paragraph  is  sufficient,  the  assignment  must  fail. 

Ooben  v.  PhillipSf  €29 

16.  Filing  in  Appellate  Court  a  Substitute  for  Pleading  Lost  in  Court 

Bel6w, — ^The  Appellate  Court  has  no  power  to  grant  leave  to  file 

substituted  pleadings  for  those  that  were  lost  in  the  court  below. 

Snch  relief  must  be  sought  in  the  trial  court. 

StaU,  ex  rel,  v.  McOill,  666 
ARBITRATION. 
Death  of  Party,  Trustee  of  Express  Trust,  After  Submission,— Bevoea- 
Hon  of  Submission, — Insurance, — Where  the  trustee  of  an  express 
trust,  in  pursuance  of  the  provisions  of  a  contract  of  insurance, 
agrees  to  the  submission  of  the  question  of  the  amount  of  loss  to 
arbitrators,  his  death,  resignation  or  removal,  after  submission 
and  before  award  is  made,  does  not  necessarily,  of  itself,  revoke 
the  submission.  Citizens'  Ins,  Co.,  etc,,  v.  CoU,  Trustee,  161 

ASSIGNMENT  OF  ERRORS. 
See  Appbllatje  Coubt  Pbacticb,  12;  Interbogatobibs  to  Juby,  4; 

Waivbb,  1,  2. 

1.  When  Sufficiently  Signed. — An  assignment  of  errors,  signed  ''Dunn 
and  Lowe,  East  and  Miller,  for  appellants,"  is  sufficiently  signed. 

Levi  v.  Bray,  9 

2.  Jo'int  Assignment  as  to  Giving  and  Refusing  Instructions. — ^An  as- 
signment of  error  that  '*the  court  erred  in  giving  to  the  jury 
♦  *  instructions  numbered  3, 9, 10, 12  of  the  general  instructions 
of  the  court^'  is  a  ioint  assignment,  and  can  be  maintained  only 
by  showing  that  all  the  instructions  are  erroneous.  The  same  is 
true  of  the  instructions  refused,  except  to  be  available  appellant 
must  show  that  all  of  such  instructions  should  have  been  given. 

Eddingfield  v.  State,  ex  rel,,  Sl£ 

8.    When  too  Indefinite. — An  assignment  of  error  that  "The  court 

erred  in  sustaining  appellee's  demurrer  to  the  reply  to  the  first 

paragraph  of  appellant^s  answer  as  to  the  answer  to  which  it  was 

carried  back,"  is  not  sufficiently  definite. 

Clear  Creek  Tp.  v.  Rittger,  $56 
ATTACHMENT. 
See  Ambndmbnt  of  Pleading,  6. 
No  Answer  to  Affidavit, — Proceeding  to  Trial. — Issue  Impliedly  Joined. 
— Where  plaintiffs  proceed  to  trial  without  answer  being  filed 
controverting  the  facts  alleged  in  the  affidavit  for  attachment, 
and  introduces  evidence  in  support  of  the  attachment  proceed- 
ing, they  waive  the  filing  of  such  answer,  and  an  issue  is  im- 
pliedly joined,  and  the  attachment  proceedings  lire  determined 
as  though  an  answer  had  been  filed.      Schnull  y.  McPheeters,  609 
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BAILMENT. 

1.  Eire.— Degree  of  Care.— Special  Contraa. ^Bailed  Property  Stolen, 
—Liability  of  Bailee.— If  a  person  hire  a  horse  and  baggy  to  drive 
to  a  certain  place,  and  agrees  to  put  the  horse  and  buggy  in  a 
livery  stable  and  have  the  same  kept  there  daring  his  stay,  oat  in 
violation  of  such  agreement  hitches  the  horse,  with  the  baggy 
attached  thereto,  to  a  public  hitching  rack,  and  the  horse  and 
baggy  are  stolen,  the  bailee  is  liable  in  damages.  Line  v.  JItUt,  100 

2.  Negligence  of  Bailee, — Proximate  Cause,— Care. -^Special  Contract, 
The  violation  of  the  degree  of  care  established  by  the  special  con- 
tract to  put  the  team  in  a  livery  stable  was  negligence,  and  the 
loss  of  the  property  was  the  proximate  result  of  that  negligence. 

lb. 
8.  Degree  of  Care,— Special  Contrac$,—lt,  in  a  bailment,  there  is  a 
special  contract  providing  what  degree  of  care  the  bailee  shall  ex- 
ercise over  the  property,  the  bailee  is  required  to  ase  soch  caie 
as  the  contract  prescribes.  *        lb. 

BILL  OF  EXCEPTIONS. 
8ee  Appbllate  Coubt  Pbagticb,  7 ;  Pbacticb,  9. 

!•  Cert^ficaU  that  the  Evidence  is  all  in  the  Bill,  When  not  Condusivt.— 
The  general  statement  that  all  the  evidence  nven  in  the  cause  is 
in  the  bill  of  exceptions  will  not  control  wnere  it  affirmatively 
appears  from  the  body  of  the  bill  itself  that  it  does  not  embrace 
all  the  evidence  given  in  the  cause.  Rhea  v.  Crunk^  gs 

2.  When  Shown  to  be  in  Record.— No  Independent  Entry. — Clerts 
Certificate.— File  Mark.— Where  it  is  clearly  and  affirmatively 
shown  in  the  clerk's  certificate  to  the  transcript  that  the  bill  of 
exceptions  was  duly  and  properly  filed  in  his  office,  in  vacation, 
within  the  time  allowed  oy  the  court,  in  term,  for  the  filing  of 
such  bill,  the  bill  is  sufficiently  shown  to  be  in  the  record,  al- 
though there  is  no  record  or  independent  entry  or  statement  ex- 
cept the  file  mark  of  the  clerk  and  the  cleric's  oertifioate,  show- 
ing the  filing  of  the  bill  of  exceptions. 

Ijouisville,  etc.,  R.  W.  Co.  v.  Terrell,  Sf8 

8.  Faing,  How  Shown,— Record  Entry.— Clerk's  Certificate.— li  a  bill 
of  exceptions  be  preceded  by  a  proper  record  entry  showing  the 
filing  of  the  bill  of  exceptions,  the  bill  is  properly  in  the  record, 
notwithstanding  the  clerk's  certificate  does  not  show  the  filing  of 
the  bill.  Board,  etc.^  ▼.  Trees,  479 

4.  Not  Signed  by  Judge.— A.  bill  of  exceptions  not  signed  by  the  pre- 
siding judge  is  not  properly  a  part  of  the  record. 

Baltimore,  etc,  R.  R.  Co.  v.  LeaiherM,  644 

BILL  OF  EXCHANGE. 
See  Contract,  3. 
BOND. 
See  Appeal  Bond  ;  Injunction,  3 ;  Rxplevin  Bomb. 

BRIDGE. 

See  C01TNTY,  1 ;  Damagbs,  2 ;  Plbadxmo,  11, 

BRIEF. 

See  Appbllatb  Court  PRAOTiciy  1, 6. 

BROKER. 

See  Agency,  3,  9, 11. 
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BURDEN  OF  PROOF. 
See  Agency,  6,  10 ;  Pathsivt,  1. 

1.  Appeal  From  Appraisers^  Award. — Ga$  Mains.— Trial  De  Novo. — 
Open  and  Close.— It  a  gas  company  appeal  from  an  award  of 
damaffes  by  ai>prai8ers,  for  appropriation  of  land  by  the  com- 
pany for  its  mains,  the  trial  on  appeal  is  de  novo,  and  the  burden 
IS  on  the  land-owner  to  prove  his  damages,  and  he  is  entitled  to 
the  open  and  close.     Consumers^  Gas  Trust  Co.  v.  Muntsinger,  £86 

2.  Railroad  Right  of  Way. — Easement  for  Gas  Mains. — Appeetls  From 
Award  of  Appraisers  Governed  by  Same  Rules  in  Both  Cases. — Gas 
companies  wishing  to  acquire  easements  over  lands  are  placed 
practically  on  the  same  footing  with  railroad  companies  wishing 
to  condemn  lands  for  rights  of  way,  and  appeals  from  awards  of 
appraisers,  in  either  case,  are  governed  by  the  same  rules.       lb. 

CARE. 

See  Bailment,  1,  2,  3;   Nbqliobncb,  9  (Ordinary  Care  Defined^  ; 

Spbcial  Verdict,  4. 

CASES, 
(roodwinev.  Bamett,  2  Ind.  App.  16;  Kiphart  v.  Brenneman,25  Ind. 
162,  distinguished  from  Blair  v.  Porter,  p.  296. 

CEMETERY. 
See  Criminal  Law,  1,  2,  3. 

CERTAINTY. 
To  a  Common  Intent. — Indictment. — Certainty  to  a  common  intent  is 
all  that  is  reauired  of  an  indictment.    For  degrees  of  certainty 
and  their  application,  see  opinion.  Lay  v.  State,  S6S 

CHATTEL  MORTGAGE. 
Sale  on  Execution. — Liability  of  Execution  Officer. — If  an  execution 
oflScer  sell  property  upon  which  there  is  a  chattel  mortgage,  and 
delivers  it  to  the  purchaser,  without  requiring  him  to  comply  with 
the  conditions  of  such  mortgage,  he  will  be  liable  to  the  mort- 
gagee on  his  oflBcial  bond  for  damages.     Keck  v.  State,  ex  rel.,  119 

CITY. 
Bee  Master  and  Servant,  14;   Municipal  Corporation,  2;   Special 

Verdict,  4. 

CLERK'S  CERTIFICATE. 
See  Bill  of  Exceptions,  1,  2,  3. 
COLLATERAL  ATTACK. 
See  Judgment,  4. 
COMMISSION. 
See  Agency,  9,  11,  12. 
COMPLAINT. 
See  Agenot,  11 ;  Appellate  Court  Practice,  14 ;  Drainage,  1 ;  High* 
WAY,  6;  Landlord  and  Tenant,  3;    Mechanics'  Lien,  10;   Mu- 
nicipal Corporation,  2,  3;   Negligence,  1,  2;  Physician,  1,  2; 
Pleading,  4,  9, 10, 11, 12,  13, 14, 15,  19,  20,  21;  Railroad,  10,  11, 

CONDITION,  INDEPENDENT. 
See  Contract,  11. 
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CONDITION  PRECEDENT. 
See  Contract,  1,  11 ;  Drainage,  3. 
CONSTABLE. 
3ale  on  Execution. — Defendant  Holding  Property  Under  a  Conditional 
Sale, — Liability, — A  constable  who  levies  an  execution  upon  prop- 
erty in  the  possession  of  the  execution  defendant  by  virtue  of  a 
contract  that  the  title  to  such  property  is  not  to  vest  in  such 
vendee  until  paid  for,  is  liable  to  the  vendor  on  his  bond  for  its 
value  if  he  sell  such  property.  Keck  v.  State,  ex  reL,  119 

CONSTITUTIONAL  LAW. 
See  Highway,  10. 

CONSTRUCTION. 
See  AoxNCY,  2;  Amendment  of  Pleading,  4;  ContracTi  7,  8;  Plead- 
ing, 3 ;   Special  Verdict,  2. 

CONTINUANCE. 
See  Amendment  of  Pleading,  3;  Practice,  5. 

CONTRACT. 
See  Agency,  3,  4,  7;  Bailment,  1,  2,  3;  County,  3;  Evidence,  6; 
Husband  and  Wife,  1,  2;   Marriage  Contract;  Pleading,  1; 
Railroad,  7,  8 ;  Real  Estate,  3,  6. 

1.  Waiver  of  Condition  Precedent, — Performance  by  Third  Person. — If 
a  party  to  a  contract  for  the  conveyance  of  land  accept  a  con- 
veyance before  a  condition  precedent  is  performed  by  a  third 
person,  he  can  not,  in  an  action  to  recover  damages  from  him  for 
a  failure  to  comply,  on  his  part,  with  the  terms  of  the  contract, 
set  up,  as  a  defense,  that  such  third  person  had  not  performed 
such  condition  precedent ;  for,  by  accepting  the  conveyance,  he 
waived  the  performance  of  the  condition.  McCloy  v.  Cox,  t7 

2.  Futures. — Margins. — Public  Policy. — If,  under  the  guise  of  a  con- 
tract which  has  the  appearance  of  validity  upon  its  face,  the  real 
intention  is  merely  to  speculate  on  the  rise  and  fall  of  the  mar- 
ket, without  any  purpose  that  any  property  shall  be  delivered  or 
received,  but  with  the  understanding  that  at  the  appointed  time 
the  account  is  to  be  adjusted  by  paying  or  receiving  tne  difference 
between  the  contract  and  the  current  price,  the  entire  contract  is 
illegal,  as  against  public  policy,  and  falls  under  the  condemnation 
of  the  law.  Nave  v.  WUson,  S8 

8.  Evidence  to  Vary  Terms  of  Written  Contract. — Bills  of  Exchange,— 
The  terms  of  a  written  contract  in  which  the  purchaser  of  an  in- 
strument agrees  to  pay  a  certain  cash  sum  for  it,  or  five  days  after 
shipment  of  it  to  make  bills  of  exchange  for  the  full  amount  due, 
payable  in  a  certain  amount  monthly,  the  title  to  the  instrument 
to  remain  in  the  vendor  uptil  it  is  paid  for  in  full,  is  not  violated 
by  allowing  the  introduction  of  testimony  of  witnesses  to  show 
that  the  bills  were  not  to  be  taken  as  payments,  and  that  the  title 
was  to  remain  in  the  vendor  until  they  had  been  paid  in  cash. 

Keck  V.  StaU,  ex  rel,  119 

4.  Conditional  Sale.—  Title  not  Vesting  Until  Paid  for. — A  contract  of 
sale  providing  that  the  title  to  the  article  sold  shall  remain  in  the 
vendor  until  all  the  purchase-money  is  paid,  is  valid.  76. 

6.  School-teacher. — Breach  of  Contract  by  Trustee. — Number  of  Days 
in  School  Year  Shown  by  Parol. — If  a  teacher's  written  contract 
with  a  township  trustee,  for  the  teaching  of  a  certain  school 
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for  the  school  year,  leave  the  number  of  days  const! tutiug  the 
school  year  blank  because  of  the  inability  to  determine  that  fact 
at  the  time  the  contract  was  made,  which  was  to  be  fixed  when 
the  amount  of  tuition  was  ascertained,— when  the  number  of  days 
constituting  the  school  year  were  ascertained,  the  time  for  which 
the  teacher  was  employed  was  fixed,  and  such  fact  may  be 
shown  by  parol.  Marion  School  Tp,  v.  Carpenter,  191 

6.  When  School-teacher  May  Recover  for  Breach  of. — In  such  case,  if 
the  teacher,  without  legal  cause,  is  excluded,  by  the  trustee,  from 
teaching  such  school  before  the  school  year  has  ended,  she  may 
recover  on  the  contract.  Ih, 

6}4'  Same. — Parol  Evidence  to  Explain  and  Make  Certain. — Parol  evi- 
dence is  competent  to  explain  and  make  definite  that  which  is 
uncertain  and  indefinite  in  a  contract. 

7.  Con8truciion.  —  Ainbiguout. — Circumitances  of  Parties.  —  If  the 
terms  of  a  contract  are  doubtful  or  ambiguous,  the  circum- 
stances and  situation  of  the  parties  to  it  may  be  considered  for 
the  purpose  of  arriving  at  their  intention. 

Wood,  Admx.^  v.  Lindley,  S68 

8.  Particular  Words  Followed  by  General  Words. -^-Limitations  of 
Rule.— It  a  particular  recital  in  an  instrument  be  followed  by  gen- 
eral words,  the  latter  will  be  qualified  by  the  particular  recital ; 
but  this  rule  is  limited  to  those  instances  where  it  is  plainly  and 
irresistibly  to  be  inferred  that  the  person  using  the  language 
cou^  not  have  intended  to  use  the  words  in  the  general  sense 
the^  .mport.  lb. 

9.  Agreement  to  Assume  All  Indebtedness  of  Firm. — Schedule  of  In- 
debtedness.— Indebtedness  Not  Enumerated. — A  contract  by  a  third 
individual  to  pay  all  the  debts  of  a  certain  dissolved  firm  of 
two  persons  according  to  a  schedule  attached  to  the  agree- 
ment, reciting  the  amount  of  such  indebtedness,  and  contain- 
ing an  agreement  to  save  one  of  the  members  of  the  firm  from 
all  liability  on  the  firm's  indebtedness,  in  consideration  of  the 
transfer  of  all  the  assets  of  the  firm  to  such  individual,  and  also 
stipulating  that  after  a  sale  of  enough  of  such  assets  to  pay  such 
indebtedness  the  remainder,  if  any,  should  be  transferred,  at  the 
option  of  such  individual,  to  the  other  member  at  its  cost  price, 
or  he  should  pay  such  other  member  the  cost  price  of  the  goods 
remaining,  is  sufficient  to  bind  such  individual  to  the  payment  of 
indebtedness  of  the  firm  not  enumerated  in  such  schedule,  and  of 
which  he  had  no  knowledge  when  the  agreement  was  made.  lb. 

10.  For  Sale  of  Land.— A  agreed  by  parol  to  sell  to  B  a  farm  for  $13,- 
000,  and  subsequently  A,  having  an  opportunity  to  sell  the  farm 
to  other  parties  for  $13,800,  telegraphed  B  saying:  **VVill  vou  take 
$400  and  let  them  have  it,  or" will  you  take  it  at  $13,400?"  To 
which  B  replied :  *'I  will  take  $400  and  let  them  have  the  farm." 
A  did  not  sell  the  farm  to  such  other  parties,  but  negotiated 
further  with  B  concerning  the  sale  of  the  farm  to  him,  which  was 
never  accomplished.  B  did  not  intimate  that  he  was  entitled 
to  the  $400  mentioned  in  the  telegrams  until  his  negotiations  with 
A  had  ended. 

Held,  that  B  was  not  entitled  to  the  $400.    Miller  v.  Nugent,  Admr.,  348 

11.  Breach  of. — Conditions  Independent^  and  not  Precedent. — Damages. 
— In  an  action  for  breach  of  contract,  where  the  matters  as  to 
which  plaintiff  failed  to  aver  performance,  constitute  but  a  part 
of  the  consideration  for  the  agreements  of  defendant,  which 
agreements  by  plaintiff  have  been  in  an  essential  feature  per- 
formed, and  the  benefit  of  such  performance  received  by  de- 
fendant, and  any  loss  to  defendant  from  plaintiff's  failure  to 
completely  perform  may  be  compensated  by  damages,  such  stipu- 
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lations  will  be  regiarded  as  independent,  and  not  as  constitating 
conditions  precedent.  KeUer  v.  Reynoldsj  SSS 

12.  Sale  of  Goods, — Statute  of  Frauds. — Delivery. — A  parol  contract 
for  the  sale  of  goods,  where  the  contract  price  is  over  $50,  and 
nothing  is  given  as  part  payment  or  in  earnest,  is  invalid  and  un- 
enforceable until  executed  by  the  receipt  of  the  eoods  by  the  pur- 
chaser. Moore  ▼.  Hays,  476 

13.  Sale  of  Goods. — License  to  Take. —  Tortfeasor.— Where  A  pur- 
chases corn  of  B,  and  B  directs  A  to  get  the  com  from  a  certain 
pen,  and  in  pursuance  of  such  license  the  corn  was  taken  by  C  un- 
der authority  from  A,  B  can  not  afterwards  say  that  C  was  a 
wrong-doer,  and  sue  him  as  such.  Ih. 

14.  Condition  for  Maintenance  in  Deed. — Breach  of. --Ability  of  Bene- 
ficiary to  Support  Himself— Where  a  father  conveyed  to  his  son 
certain  land,  '*upon  the  express  condition  and  consideration  that 
the  said  grantee  shall  furnish  and  supply  ♦  •  [B],  a  nephew 
of  the  grantor,  with  suitable  food,  shelter,  and  raiment,  when  the 
said  '  *  *  [B]  shall  be  unable  to  provide  for  himself/'  a  refusal 
of  B's  request  for  shelter,  etc.,  can  not  be  construed  as  a  breach 
of  the  condition  of  the  conveyance,  where  the  record  does  not 
disclose  but  that  the  refusal  was  because  of  B's  ability  to  provide 
himself  with  all  he  needed,  and  where  there  are  circomatances 
evincing  a  full  recognition  of  his  (the  grantee's)  legal  daty  and  a 
willingness  to  perform  it.  Burcham  y.  Bureham^  626 

CONTRACTOR. 
See  Injunction,  2. 

CONTRIBUTORY  NEGLIGENCE. 
See  Master  and  Servant,  14,  15;  Negligence,  7,  8;  Pleading,  18; 

Railroad,  12,  26,  27 ;  Recovery  ;  Special  Verdict,  8,  10. 

Facts  Showing. — Allegations  of  Freedom  from  Fault. — Where  the  facts 

pleaded  show  contributory  negligence  on  the  plaintiff's  part  they 

will  overcome  the  general  allegations  of  freedom,  on  his  part,  from 

fault.  Romona  Oolitic  Stone  Co.  v.  Tate,  57 

COUNTY. 
See  Elections  ;  Highway,  8. 

1.  Liability  for  Materials  Appropriated  for  Approaches  to  Bridge. — ^The 
simple  fact  that  an  agent  of  the  county  tells  the  landowner,  at 
the  time  he  takes  dirt  from  the  land  of  such  owner,  that  the 
county  does  not  intend  to  pay  anything  therefor,  does  not  entitle 
the  county  to  take  such  property  without  compensation. 

Board,  etc.,  v.  Trees,  479 

2.  Action. — Election  of  Remedies. — Appropriation , of  Material. — ^The 
severance  of  the  dirt  from  the  realty  changed  it  into  personal 
property,  and  the  landowner  was  as  much  the  owner  after  the 
severance  as  he  was  before,  and  he  has  his  choice  of  remedies, 
either  to  sue  for  the  damage  to  the  land  or  for  the  value  of  the 
personal  property  converted,  or  both.  lb. 

8.  Tort. —  Contract. — Election  of  Remedies. — Where  the  transactions 
may  be  construed  either  as  a  tort  or  an  implied  contract,  the 
plaintiff  may  waive  the  tort  and  sue  on  the  contract.  lb. 

COUNTY  COMMISSIONERS. 
See  Former  Adjudication. 
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COUNTY  FAIR. 
See  Criminal  Law,  8. 
Baces. — Postponement. — Discretion  of  Fair  Officers. — Presttmption. — A 
reasonable  discretion  must  be  allowed  those  in  charge  of  a 
county  fair  to  determine  when  races  shall  terminate  for  a  given 
day,  and  it  will  be  presumed  that  the  judges  of  the  races  acted- 
fairly  and  within  the  exercise  of  a  sound  discretion  when  they 
declare  a  race  postponed  till  the  following  day. 

Molk  V.  Daviess  Co.,  etc.,  Assn.,  64s 

CRIMINAL  LAW. 
See  Instbuctions  to  Jdey,  9. 
!•  Indictment. — Cemetery,  Removing  Part  of  Inclosure. — An  indict- 
ment charging  that  the  defendant  unlawfully,  willfully  and  mis- 
chievously removed  certain  portions  of  a  fence  surroundinc;  a 
"cemetery  and  burial  place  for  the  human  dead,"  and,  in  another 
count,  that  said  defendant,  in  the  same  manner,  removed  two 

fates  from  a  certain  structure  surrounding  a  "cemetery  and 
urial  place  for  the  human  dead,"  is  sufficient  without  the  aver- 
ment that  the  cemetery  or  burial  ground  from  which  they  are 
alleged  to  have  been  taken  was  either  a  "public"  or  "private" 
one.  Lay  v.  State^  362 

2.  Indictment. — Cemetery, — Averment  of  Dedication. — ^Nor,  in  such  in- 
dictment, was  it  necessary  to  charge  that  the  cemetery  from  which 
the  gates  were  alleged  to  nave  been  removed,  had  been  dedicated 
or  set  apart  in  some  manner  provided  by  law,  either  to  public  or 
private  use.  J  6. 

8.  Indictment. — Reasonable  Intendment. — Cemetery. — By  reasonable 
intendment  (which  is  given  to  indictments),  the  words  "ceme- 
tery" and  "burial  place"  include  both  public  and  private  ceme- 
teries and  burial  places.  /6. 

4.  Indictment.  —  Statute  Substantially  Followed. — Where  a  crime  is 
purely  statutory,  if  the  language  be  substantially  followed  by  the 
indictment,  and  the  terms  employed  are  equivalent  in  meaning 
with  those  used  in  the  statute,  it  is  sufficient.  lb. 

5.  Cemeteries. — Statute  Construed. — In  the  statute  making  certain 
acts  in  relation  to  cemeteries  criminal,  the  words  **public  or 
private"  were  used  not  for  the  purpose  of  restricting,  qualifying 
or  defining  the  kinds  of  cemeteries  which  should  alone  be  em- 
braced in  the  statute,  but  for  the  purpose  of  including  within  the 
act  all  kinds  of  cemeteries  or  burial  places,  without  regard  to  the 
fact  that  they  may  be  public  or  private.  lb. 

6.  Accessory  Before  the' Fact. — Misdemeanor. — One  who  would  be  an 
accessory  before  the  fact  if  the  offense  were  a  felony,  will  be  a 
principal  if  the  offense  be  a  misdemeanor,  provided  what  he  does 
IS  of  sufficient  magnitude  to  be  noticed  by  the  law.  lb. 

7.  Criminal  Intent. — ^That  the  act  was  done  with  a  criminal  intent, 
see  opinion.  lb. 

8.  Indictment,  Svffidency  of. — County  Fair. — Leasing  Grounds  for 
Gaming  Devices. — An  indictment  which  charges,  in  substance, 
that  defendant  and  fourteen  others,  acting  as  the  directors,  offi- 
cers and  managers  of  the  Kentland  Agricultural  Fair  Associa- 
tion, organized  under  and  pursuant  to  the  laws  of  the  State  of 
Indiana,  on  or  about  the  14th  day  of  September,  1894,  at  said 
county  and  State,  did  then  and  there  unlawfully  rent,  lease  and 
donate  a  portion  of  the  grounds  and  premises  owned  and  used 
and  occupied  by  the  above  named  association  to  one  G.  to  be  used 
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for  the  purpose  of  carrying  on  a  game  of  chance  with  dice,  etc., 
states  a  public  offense,  and  is  sulticieut.  ;Slale  v.  Darrocn,  6si7 
9.  Intoxicating  Liquors,  Selling  to  Minor. — Sufficiency  of  Indictment. — 
An  indictment  charging  that  "Stephen  Allen,  late  of  said  county, 
on  or  about  the  15th  day  of  June,  1894,  at  said  county  and  State 
aforesaid,  did  then  and  there  unlawfully  sell  intoxicating  liquors 
to  one  Avery  Barnes,  he,  the  said  Avery  Barnes,  being  then  and 
there  a  person  under  the  age  of  twenty -one  years  and  a  minor,"  is 
sufficient  on  motion  to  quash.  State  v.  Allen,  6S!8 

10.  Intoxicating  Liquors. — Sale. — Price, — In  charging  such  offense,  it 
is  not  necessary  to  state  the  price  of  the  sale,  for  the  charge  of  a 
sale  necessarily  includes  a  money  consideration  and  a  price.    lb. 

11.  Sale  to  Minor. — Statute  Construed. — It  is  the  purpose  of  the 
statute  to  make  all  sales  of  intoxicating  liquors  to  minors  a  crim- 
inal offense.  lb. 

12.  Indictment y  Ptirpose  o/.— -The  purpose  of  an  indictment  is  (1)  to  in- 
form the  court  of  the  facts  alleged,  so  that  it  may  decide  whether 
or  not  they  are  sufficient,  in  law,  to  support  a  conviction ;  and 
(2)  to  furnish  the  accused  with  such  a  description  of  the  charge 
against  him  as  will  enable  him  to  make  his  defense  and  avail  of 
his  conviction  or  acquittal  for  protection  against  further  prosecu- 
tion for  the  same  offense.  lb. 

18.  Indictment,  Sufficiency  of. — Minor  Circumstances. — Minor  circum- 
stances, merely  descriptive  of  the  main  fact,  need  only  be  stated 
with  that  degree  of  particularity  that  carries  knowledge  of  the 
offense  and  bars  a  future  prosecution.  If  such  circumstances  are 
not  the  vital  elements  of  the  offense,  it  is  unnecessary  to  descend 
into  details  or  describe  them  minutely.  lb. 

14.  Indictment  Following  Langttage  of  Statute. — It  is  the  general  rule 

that  an  indictment  or  information'  is  sufficient  if  it  charge  the 

offense  in  the  language  of  the  statute  or  in  terms  substantially 

equivalent  thereto.  lb. 

DAMAGES. 

See  Agency,  3,8;  Alienating  Husband's  Affections;  Appellate 
Court  Practice,  9  (Excessive  Damages);  Burden  of  Proof,  1; 
Contract,  11;  Highway,  6;  Municipal  Corporation,  3;  Negli- 
gence, 3;  Pleading,  11,  14,  19;  Railroad,  6,  7, 9, 10, 11 ;  Sale,  6; 
Watercourse,  2. 

1.  Tort.— Several  Actions. — Satisfying  one  Judgment  Satisfies  All.— A 
person  injured  by  others  acting  severally  may  have  several  judg- 
ments against  such  persons  and  in  different  amounts,  but  the  pay- 
ment of  one  judgment  operates  as  a  satisfaction  of  all  of  them. 

City  of  Valparaiso  v.  Moffitt,  2S0 

2.  Recovery. — Assumed  Risk. — Defective  Bridge. — If  one  knows  of  a 
danger  (a  defective  bridge),  and  yet  voluntarily  encounters  it, 
when,  on  account  of  darkness  or  other  hindering  causes,  he  knows 
he  can  not  see  and  avoid  it,  he  takes  the  risk  upon  himself,  and, 
if  injured,  can  not  recover  damages  therefor. 

Trout  V.  City  of  Elkhart,  $43 
8.  Amount  of  Recovery . —  When  Appellate  Court  Will  Not  Interfere. — 
If  there  is  a  conflict  in  the  evidence  as  to  the  amount  of  the  recov- 
ery or  damages,  the  appellate  tribunal  will  not  interfere  with  the 
discretion  given  to  the  jury  and  the  trial  court.  Levi  v.  Feder,  409 
4.  As  to  Land. — How  Proven. — The  measure  of  damages  for  injury  to 
real  estate  is  the  difference  in  its  value  by  reason  of  the  injuries, 


INDEX.  715 

which  is  ascertained  by  proof  of  the  valae  of  the  land  before  and 
after  the  injury.  LouUviUe,  etc.y  B.  W.  Co,  v.  Sparks.  410 

5.  As  to  Crops, — How  Proven, — ^The  measare  of  damages  to  crops  is 
proved  by  showing  the  difference  in  the  value  of  the  crops  with 
and  without  the  injury.  lb. 

6.  How  Proven. — Opinion  Evidence, — ^Damages  may  be  proven  by 
opinion  evidence,  but  not,  however,  by  opinions  of  what  the  in- 
jury amounts  to  in  dollars  and  cents,  for  it  would  be  an  attempt 
to  substitute  the  opinion  of  the  witness  for  that  of  the  jury  on  a 
question  directly  involved  in  the  issues.  lb. 

?•  What  May  be  Considered  in  Estimating. — Deprivation  of  Pleasure 
and  Satisfaction  of  Free  Use  of  Limb. — InBtruction, — Personal  In- 
jury.— In  an  action  for  personal  injury,  the  crushing  and  lacerat- 
ing of  a  hand  and  arm,  it  was  not  error  to  instruct  the  jury  that 
in  estimating  the  plaintiflE's  damages,  if  they  were  found,  they 
should  take  into  consideration  the  extent  of  plaintiff's  injury,  his 
bodily  and  mental  suffering,  and  the  fact  *'that  he  is  deprived  of 
the  pleasure  and  satisfaction  in  life  that  those  only  can  enjoy  who 
are  possessed  of  a  sound  body  and  the  free  use  of  all  its  mem- 
bers." American  Strawboard  Co.  v.  Foust,  4£1 

8.  Excessive. — Jury  Influenced  by  Prejudice,  etc, — New  Trial, — When, 
upon  an  examination  of  the  evidence,  it  appears  to  the  mind  of 
the  court  that  the  damages  assessed  are  so  excessive  and  unjust 
that  the  jury,  in  assessing  them,  must  have  been  influenced  by 
passion,  prejudice  or  partiality,  or  have  proceeded  upon  a  wrong 
principle,  a  new  trial  will  be  ordered.  Eve  y., Rogers,  6£S 

DEBTOR  AND  CREDITOR. 
Preference  of  Creditor, — A  debtor  may  prefer  a  creditor  provided  the 
preference  is  made  in  good  faith.  Levi  v.  Bray,  9 

DECEDENTS'  ESTATES. 
See  Judgment,  4 ;  Partnebship  ;  Review  op  Judgment,  1 ;  Will. 

1.  Widow^s  Five  Hundred  Dollars.— Election  to  Take  Under  Will.— A 
devise  by  a  husband  to  his  wife  of  all  hia  real  and  personal  prop- 
erty during  her  life,  with  power  to  sell  enough  to  pay  his  debts ; 
with  a  devise  at  her  death  in  certain  proportions  to  his  children, 
will  bar  her  right  to  claim  the  statutory  allowance  of  five  hundred 
dollars  if  she  accept  the  terms  of  such  will. 

Snodgrass,  Admr,,  v.  Meeks,  Admr.,  70 

2.  Waiver  of  Statutory  Allowance,  When  Occurs. — When  the  provis- 
ions of  a  will  are  inconsistent  with  the  widow's  taking  the  statu- 
tory allowance  of  five  hundred  dollars,  her  acceptance  of  the  pro- 
visions of  the  will  is  a  waiver  of  her  claim  to  such  sum.  lb, 

8.  Evidence. — Declaration  of  Decedent  Made  in  Absence  of  Claimant. — 
An  administrator  can  not  prove  a  declaration  of  the  decedent, 
made  in  the  absence  of  the  claimant,  to  sustain  his  defense. 

Wetzel,  Admr,,  v.  Kellar,  75 

4.  Appeal. — Dismissal. — Time  of  Filing  2Vafi«cn*pf.— Where  an  ap- 
peal is  taken  by  an  administrator  from  a  judgment  on  a  claim, 
the  transcript  must  be  filed  in  the  appellate  tribunal  within  thirty 
days  from  the  time  the  bond  is  filed,  or  the  appeal  will  be  sub- 
ject to  dismissal.  Campbell,  Admr,,  v.  Homer,  86 

5.  Appeal, — Extension  of  Time  for. —In  such  case,  if  appellant  desire 
more  time  for  appeal,  he  should  make  seasonable  application, 
sufficient  showing,  and  give  proper  notice.  lb. 

6.  Administrator's  Power  Over  Real  Estate. — Order  to  Sell, — An  ad- 
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minlstrator  has  no  control  over  the  real  estate  of  his  decedent 
except  it  become  necessary  to  pay  debts ;  and  he  then  can  only 
sell  it  under  an  order  of  the  court. 

First  Nafl  Bard:,  etc.,  v.  Hanna^  Admr.j  £40 

7.  Rents,  Heirs  Entitled  to, — Administrator  Can  Not  Control,— The 
heirs,  and  not  the  creditors,  are  entitled  to  the  rents  of  the  deced- 
ent's real  estate,  even  after  petition  to  sell  such  real  estate ;  and  if 
the  administrator  collect  the  rents,  he  can  not  a^ply  them  to  the 
payment  of  the  debts  of  the  decedent,  unless  acting  under  a  spe- 
cial order  of  the  court  in  renting  the  property.  lb. 

8.  Special  Adminigtrator. — Agreed  Case, — A  special  administrator 
has  no  authority  to  enter  into  an  agreed  case  in  relation  to  money 
which  he  has  collected  as  such  administrator. 

TonUinson  v.  Wright,  Admr.,  e9i 
DEED. 
See  Contract,  14. 

DEFAULT. 

See  JuDOMBNT,  2,  3. 

DEFENSE. 

See  Answjsb;  Insurance,  4;  Railroad,  7;  Statute  of  Liicitationb, 
1 ;  Tblbgraph  Company,  1,  2. 

1.  General  Denial,  What  Admissible  Under. — Special  Hea. — Defenses 
admissible  under  the  general  denial  are  tnose  which  deny  that 
there  ever  was  a  cause  of  action.  Those  which  admit  that  it  once 
existed,  but  seek  to  avoid  it  by  showing  subsequent  or  other  mat- 
ter, must  be  specially  pleaded.  Crum  v.  Yundt,  SOS 

2.  General  Denial. — Proof  Under, — ^The  defendant,  under  the  general 
denial,  is  not  confined  to  mere  negative  proofs  in  denial  of  the 
facts  stated  in  the  complaint,  but  he  may  give  evidence  of  inde- 

gendent  facts  inconsistent  therewith  which  tend  to  meet  and 
reak  down  the  cause  of  action  stated  in  the  complaint.  lb. 

DELIVERY. 

See  Contract,  12. 

DEMAND. 

See  Replevin,  2 ;  Special  Verdict,  12. 

1.  When  Not  Necessary.— It  is  unnecessarjr  to  make  a  demand  when 
it  could  avail  nothine,  as  where  the  plaintiff  counts  upon  the  loss 
of  property  through  defendant's  negligence.         Line  v.  MiUs,  100 

2.  Street  Sprinkling  Assessunent. — A  demand  is  not  a  prerequisite  to 
an  action  for  the  collection  of  a  street  sprinkling  assessment. 

Myers  v.  Indianapolis,  etc.,  R.  W.  Co.,  170 

DEMURRER, 
See  Pleading,  12 ;  Practice,  2 ;  Superior  Court,  1,  2. 
Defect  of  Parties, — If  the  complaint  disclose  a  defect  of  parties  plain- 
tiff, it  is  insufficient  on  demurrer  for  such  reason. 

Hadley  ▼.  HtMs,  SSI 
DEMURRER  TO  EVIDENCE. 
See  Railroad,  6,  23. 
When  Should  be  Overruled, — Inference, — In  passing  on  a  demurrer  to 
evidence,  if  the  jury  might  legitimately  draw  an  inference  there- 
from in  favor  of  the  party  demurred  against  (had  it  been  sub^- 
mitted  to  them),  then  the  demurrer  should  be  overruled. 

Scheerer  v.  Chicago,  etc,  R.  R.  Co,,  157 


INDEX.  717 

DISCRETION. 

See  Amendment  op  Pleading,  2,  4,  5 ;  County  Faib. 

DIVORCE. 

See  Marbiagb  Contractt,  2. 

DRAINAGE. 

1.  Drainage  Commissioner, — Qualiflcation. —  Collecting  Ditch  Assess^ 
ment, — Complaint. — In  an  action  by  a  drainage  commissioner  to 
recover  a  (fitch  assessment,  an  allegation  in  the  complaint  that 
plaintiff  'Muly  qualified  and  entered  upon  his  duties"  sufficiently 
alleges  the  filing  of  his  bond  and  the  doing  of  everything  neces- 
sary to  a  proper  qualification  as  contemplated  by  the  law. 

WilUnburg  v.  State ^  ex  ret.,  46M 

2.  Action  to  Collect  Drainage  Assessments, — Answer  of  failure  to  com- 

Slete  according  to  contract  is  insufficient.    The  remedy  for  such 
ereliction  of  duty  upon  the  part  of  the  commissioner  and  con- 
tractor is  by  proceeding  directly  against  them  in  the  circuit  court. 

Stafford  v.  StaUfor  Uie,  640 
8.  Fnhlic  Ditch,— Bepairs  and  Cleaning ,— Action  by  Tovonship  Trustee 
for  Work  of  Cleaning  and  Bepairing . — Conditions  Precedent, — Notice, 
— Time, — ^The  fixing  of  the  time,  and  notice  thereof,  within  which 
a  landowner  shall  repair  and  clean  the  allotment  of  a  public  ditch 
set  off  to  him  by  the  township  trustee  are  conditions  precedent 
to  the  right  of  the  trustee  to  recover  for  having  such  work  done, 
on  failure  of  the  landowner  to  repair  and  clean  the  same  between 
the  1st  day  of  August  and  the  1st  dav  of  November. 

Hoch  v.  Monroe  Tp,  of  PiUashi  Co,,  696 
4.  Party   Plaintiff.— %\xc\i    action    against   the   landowner  may  be 
brought  in  the  name  of  the  trustee  or  in  the  name  of  the  town- 
ship, lb, 
DUE  BILL. 
See  Intebrogatories  to  Jury,  8. 

EASEMENT. 
See  Burden  of  Pboof,  2. 

EJECTMENT. 
See  Real  Estate,  1,  2. 

ELECTIONS. 
FvJtiUcaiion  of  State  and  County  Ballots. — Liability  oj  County. — Amwmt 
of, — ^Where  State  and  county  ballots  were  published  under  the  di- 
rection of  the  county  clerk,  the  printer,  if  not  entitled  to  measure 
the  value  of  the  services  under  section  8087,  R.  S.  1894,  is  at  least 
entitled  to  measure  them  by  a  quantum  meruit. 

Board,  etc,  v.  Woodring,  17S 

ELECTION  BY  WIDOW. 
See  Decedents'  Estates,  1 ;  Will,  2. 

ELECTION  OF  REMEDIES. 

See  County,  2,  3. 

EQUITY. 

'  See  Insubance,  5 ;  Real  Estate,  6. 

EQUITABLE  RELIEF. 

See  Insubance,  6. 
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ESTOPPEL. 

See  Amendment  op  Pleading,  1;  Appeal  Bond;  Evidence,  10:  In- 

8UBANCE,  7,  8;  Lien,  2;  Municipal  Corporation,  6. 

EVIDENCE. 
See  Agency,  5 ;  Appellate  Court  Practice,  2,  4,  6,  7 ;  Bill  of  Ex- 
ceptions, 1;  Contract,  3,  5;  Decedents'  Estates,  3;  Expert 
Testimony;  Malpractice;  Marriage  Contract,  1,2;  Mechan- 
ics* Lien,  11;  New  Trial,  1;  Opinion  Evidence;  Practice,  4; 
Railroad,  25;  Real  Estate,  2,  3;  Statute  op  Limitations,  3; 
Verdict,  1,  2 ;  Will,  3 ;  Witness. 

1.  Motion  to  Strike  Oiit. —  When  Will  be  Entertained,  when  not. — Mo- 
tions to  strike  out  evidence  are  not  regarded  with  favor  unless 
they  be  promptly  made;  nor  will  they,  ordinarily,  be  entertained 
unless  the  moving  party  objected  to  the  admission  of  the  evidence 
when  the  inquiry  indicated  the  nature  of  the  response. 

lihea  V.  Crunk,  23 

2.  General  Objections. ^GenQx&l  objections  to  the  admission  of  evi- 
dence can  avail  nothing.  lb. 

3.  Answer  Indicating  That  Witness^  Knowledge  is  Hearsay. — Effect, — 
(Striking  Out. — Where  an  answer  of  a  witness  indicates  that  hia 
knowledge  on  a  subject  is  mere  hearsay,  it  will  not  be  sufficient 
cause  for  striking  out  his  entire  evidence  on  the  subject,  but  should 
be  taken  in  connection  with  the  remainder  of  his  testimony  as  af- 
fecting its  weight.  Willison  v.  McKain^  IS 

4.  Personal  Injury. — Bodily  or  Mental  Feelings. — Whenever  the  bodily 
or  mental  feelings  of  a  person  are  material  to  be  proved,  the  usual 
expressions  of  such  feelings,  made  at  the  time,  are  original  evi- 
dence. Anderson  v.  Citizen^  St,  R.  R.  Co.,  194 

6,  Res  Gestse. — Statements  made  by  a  passenger  and  a  brakeman, 
who  had  fallen,  made  immediately  after  they  had  arisen  from  the 
fall,  constituted  part  of  the  res  gestse. 

Louistyille,  etc,  R.  W.  Co.  v.  HolsappU,  SOi 

6.  Transcript  of  Judgment. — Best  Evidence. — Breach  of  Contract. — 
Where,  in  a  compromise  agreement  between  a  railroad  company 
and  an  employe,  it  was  agreed  that  judgment  should  be  rendered 
in  favor  of  the  employe,  and  that  in  addition  thereto  such  employe 
should  have  future  permanent  employment  furnished  him  by  the 
railroad  company,  which  agreement  was  set  out  in  full  in  the 
judgment,  it  was  not  error  to  admit  a  transcript  of  such  judgment 
m  evidence  in  a  subsequent  suit  for  a  breach  of  the  contract  for 
future  employment,  where  no  objection  was  interposed  on  the 
ground  that  it  was  not  the  best  evidence. 

Louisville,  etc.,  R.  W.  Co.  v.  TerreU,  Si8 

7.  Cross-Examination.— Limits  o/.—The  inquiry,  on  cross-examina- 
tion, must  be  confined  to  what  the  witness  testified  to  in  chief. 

lb. 

8.  Sufficitnry  of. — That  the  evidence  is  sufficient  to  support  the  find- 
ing-, M-e  opinion.  lb. 

9-  Wht'n  Can  Not  Be  Stricken  Out. — A  party  examining  a  witness 
can  not  take  the  chance  of  a  favorable  answer  and  then  have  the 
answer  stricken  out  if  it  does  not  suit  him. 

Ellinger  v.  Rawlings,  SS6 

lOi    When  ft  Party  is  Estopped  to  Object. — Where  one  party  has  gone 

into  a  transaction  fully,  the  opposing  party  has  the  nght  to  give 

his  version  of  the  same.  lb. 
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11.  Irrelevant. — It  is  not  error  to  reject  evidence  which  is  immaterial 
to  the  issue.  Board,  etc.,  v.  TreeSf  479 

12.  Matters  not  relevant  to  the  issues  are  not  admissible  in  evi- 
dence. Corbin  v.  Thompson,  611 

13.  History  of  Transaction, — ^Whatever  constitutes  a  part  of  the  history 
of  the  transaction  between  the  parties  is  admissible  in  evidence. 

Ih, 

EXCEPTIONS. 

Essential  to  QvMtions  on  Appeal.— In  order  to  present  any  question  on 

appeal  respecting  the  rulings  of  the  trial  court,  an  exception  must 

be  saved  to  such  rulings.  Town  of  Markle  v.  Hunt,  S6S 

EXECUTION. 

Defendant  Holding  Property  by  Conditional  TUle. — An  article  held  by 

the  vendee  upon  the  conditions  that  the  title  to  it  is  not  to  vest 

in  him  until  he  has  paid  for  it  can  not  be  levied  upon  and  sold 

under  an  execution  against  him.  Keck  v.  State,  ex  rel.,  119 

EXEMPTION  FROM  WORK. 
See  Highway,  4. 
EXHIBIT. 
See  Pleading,  16 ;  Practicb,  6. 
EXPERT  TESTIMONY. 
See  Witness. 
FAIR. 
See  County  Faib. 
FEDERAL  COURT. 
Bemoval  of  Causes, — Jurisdiction. — If  a  complaint  seek  to  recover  "two 
thousand  dollars  and  all  other  pro{)er  relief,"  the  amount  in  con- 
troversy is  only  the  $2,000,  and  jurisdiction  of  the  cause  is  not  in 
the  United  States  court.    Baltimore,  etc.,  R.  R,  Co.  v.  Worman,  494 

FELLOW-SERVANT. 

See  Mastbb  and  Sebvant,  17. 

FENCE. 

See  Railboad,  1. 

FIRE  COMPANY. 

See  Highway,  4. 

FORMER  ADJUDICATION. 

See  Nuisance,  3 ;  Replevin. 

SideeHng  Claim  by  Board  of  Commissioners.— Object  of  Statute  Reguir- 
ina  Claim  to  be  Filed. — ^The  rejection  of  a  claim  by  board  of  com- 
missioners for  injuries  sustained  by  reason  of  a  defective  bridge, 
does  not  constitute  an  adjudication  of  the  matter  so  as  to  bar  an 
action  for  the  same  in  the  circuit  court.  The  object  of  the  statute 
requiring  a  claim  against  a  county  to  be  first  filed  and  {>resented 
to  the  board  of  commissioners  for  allowance  before  bringing  a  suit 
thereon  is  to  give  the  county  an  opportunity  to  discharge  its 
legal  obligations  without  the  expense  of  a  lawsuit. 

Board,  etc.,  v.  Nichols,  316 
FRAUD. 

See  Sale,  1,  2,  3,  4 ;  Statute  of  Fbauds. 
A  Question  of  Fact. — Can  Not  Be  Inferred  as  a  Matter  of  Law. — ^Fraud  is 
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a  qaestion  of  fact  to  be  found  as  each,  and  it  can  not  be  inferred 
as  a  matter  of  law  from  other  facts  or  circamstanoes. 

Levi  Y.  Bray,  9 

FUTURES. 

See  Contract,  2. 

GAMING. 

See  Cbiminal  Law,  8. 

GUARANTY. 

See  Tklbobaph  Compamy,  6. 

HARMLESS  ERROR. 

See  Agbnct,  5;  Appbllatb  Court  Practice,  10,  18;  Plbaddtg,  6; 

SuPBRioR  Court,  2. 

HEIR. 

See  Plradino,  21. 

HIGHWAY. 

See  Exemption  from  Work  ;  Obstruction  or  Highway;  Road  Super- 
visor. 

1.  Used  Territory^  at  Railroad  Crossing,  Includina  More  than  Actual 
Boundaries, — RigJUs  of  Travelina  Public— Irrelevant  Instruction. — 
Misleading  Jury. — In  an  action  by  the  father  for  the  death  of  his 
son  on  a  railroad  track  at  a  place  where  it  crossed  a  highway, 
the  court  instructed  the  jury  that  **a  public  street  *  •  is  a 
public  highway,  and  such  street  is  not  necessarily  confined  to  the 
Doundaries  of  the  same  as  originally  laid  out  and  shown  by  the 
plat ;  but  if  for  more  than  twenty  years  the  bonndaries  of  the 
street  have  been  occupied,  used  and  recognized  bv  the  public  as 
including  more  territory  than  the  actual  boun<iaries,  then  the 
persons  traveling  upon  or  along  such  street  are  aathorized  to  re- 
gard the  whole  of  such  territory  as  the  street." 

Held,  that  owing  to  the  unsatisfactorv  character  of  the  evidence  in  re- 
lation to  the  use  and  occupancy  by  the  public  of  the  place  where 
the  accident  occurred,  as  a  part  of  the  street,  the  instruction  in 
question  was  not  pertinentland  applicable  to  the  evidence,  and 
was  cidculated  to  mislead  the  jury. 

Louisville,  etc.,  R.  W.  Co.  v.  Miller,  414 

2.  Street.— Railroad  Right  of  TTay.— The  use  of  a  railroad  right  of 
way  without  the  consent  of  the  railroad  company,  onless  founded 
on  some  claim  of  right,  is  not  sufficient  to  authorize  the  travel- 
ing public  to  regard  that  part  of  the  track  as  a  part  of  the  street  or 
highway.  J6. 

3.  Railroad  Right  of  Way. — Street,  Actual  Use  Beyond  Boundaries  as 
Platted.— Rights  of  Traveling  Public— It  a  part  of  a  railroad  right 
of  way  was  occupied  and  recognized  as  a  part  of  a  street  before 
the  construction  of  the  railroad,  and  such  ase,  occupancy  and  re- 
cognition afterwards  continued,  then,  as  between  the  railroad 
company  and  the  public,  it  would  perhaps  be  proper  to  say  to 
the  jury  that  the  rights  of  persons  upon  the  street,  as  snch;  would 
be  determined  by  the  question  as  to  what  was  in  fact  the  street, 
and  not  what  was  included  in  the  plat.  lb. 

4.  Incorporated  Tousn. — Exemption  from  Work. — Members  of  Fire 
Company. — It  is  only  the  members  of  a  fire  company  oiganized  by 
the  town  board,  and  under  its  control,  that  are  entitled  to  ex- 
emption from  work  upon  the  highways  of  the  town. 

Leedy  v.  Toum  of  Bourbon,  486 
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5.  Along  Bank  of  Watercourse. —  Watercourse  Encroaching  On. — Beloca- 
Uon.-— Statute  Construed.— The  statute,  sections  6780-6784,  R.  S. 
1894,  providing  for  the  relocation  of  a  highway  along  the  bank  of 
a  watercourse,  when  the  washing  away  or  falling  in  of  the  bank 
has  rendered  the  highway  unsafe,  awards  damages  to  the  land- 
owner or  occupant  only  in  two  instances,  viz. :  (1)  when  the 
fence  shall  be  removed,  and  (2)  when  the  road  shall  be  changed 
to  the  rear  of  a  building.  Neal  v.  Posey  Co.,  5S3 

6.  Damages.  —  Case  not  Within  Statute. —  Complaint  Insufficient. — 
Statute  Construed. — Where  the  plaintiff's  claim  or  complaint  is 
that  owing  to  the  high  water  of  1892  and  1893  the  road  or  high- 
way entirely  washed  away  and  caved  into  the  river,  "and  that 
the  public  and  supervisor  of  said  road  have  moved  in  upon  his 
lands  and  taken  a  strip  thirty  feet  wide  and  one  mile  long  for  a 
public  highway,  in  place  of  the  highway  so  washed  away  as  afore- 
said," etc.,  the  pleading  does  not  bring  the  case  within  the  rem- 
edy provided  by  statute,  sections  6780-6784,  R.  S.  1894.  Ih. 

7.  Statute  Construed. —  Compensation. — Bight  to  Take  Property. — 
There  is  nothing  in  such  statute  which  confers  power  on  the  su- 
pervisor to  take  property  for  road  purposes  which  did  not  exist 
before  the  law  was  passed,  except  in  the  two  instances  above 
mentioned,  and  then  full  compensation  is  provided.  76. 

8.  Liability  of  County  for  Property  Taken.— before  the  county  can 
be  held  liable  for  land  so  appropriated,  it  must  be  shown  that 
the  county,  in  some  way,  appropriated  or  condemned  the  new 
road  under  and  by  virtue  of  some  statute,  or  at  least  the  proper 
officials  must  so  act  in  the  prenuses  as  to  make  the  county  re- 
sponsible for  their  acts.  Ih. 

9.  Statutory  Bemedy. — Construction. — If,  in  such  case,  a  remedy  has 
not  been  given,  the  court  is  powerless  to  place  it  in  the  statute  by 
construction.  lb. 

10.  Constitutional  Law. — Just  Compensation. — Such  sections  of  the 
statute  (6780-6784^  R.  S.  1894)  are  not  unconstitutional  on  the 
ground  that  they  authorize  the  taking  of  property  without  just 
compensation.  76. 

HUSBAND  AND  WIFE. 
See  Alibnatinq  Husband's  Affections  ;  Mabbibd  Woman. 

1.  Agency. — Liability  of  Husband  for  Wife^s  Contracts. — Necessaries. 
— During  cohabitation,  a  presumption  of  law  arises  that  the  hus- 
band assents  to  contracts  made  by  the  wife  for  the  supply  of 
articles  suitable  to  their  means  and  station  in  life,  and  this  pre- 
sumption may  be  further  strengthened  by  the  conduct  of  the  hus- 
bana  through  a  series  of  years  in  permitting  his  wife  to  exercise 
such  power,  and  acquiescing  therein.  Watts  v.  Moffett,  S99 

2.  Aaency. — Bevocation  of  Wife's  Authority. — When  Not  Binding  on 
TTiird  Parties. — Although  such  agency  of  the  wife  be  revoked  by 
the  husband,  the  revocation  could  not  be  effectual  as  to  third  par- 
ties if  they  continued  to  deal  with  the  wife  as  an  agent  in  reliance 
upon  authority  as  such,  unless  the  revocation  was  made  known 
to  them.  Ih. 

INCUMBRANCE. 

See  Insurance,  1. 

INDICTMENT. 
See  Cebtainty  ;  Cbiminal  Law,  1,  2,  3,  4,  8,  9, 12,  13,  14. 
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INJUNCTION. 

1.  Action  an  Bond  far  Damages  by  One  Not  a  Party.-^WTien  Not  Main- 
tainable.— Where  a  temporary  injunction  is  g:ranted  against  a  les- 
Bor,  a  lessee,  and  an  employe  of  a  contractor  of  the  lessee,  who 
had  undertaken  to  bore  a  gas  well,  the  undertaking  of  the  plaint- 
iff and  his  surety  being  payable  to  the  defendants  alone,  the  con- 
tractor can  not  maintain  an  action  on  the  injunction  bond  for 
damages  sustained  by  him  by  reason  of  the  injunction,  on  its  dis- 
solution, for  the  reason  that  the  injunction  was  not  binding  upon 
him,  and  he  was  not  a  party  or  a  class  to  whom  the  bond  was  pay- 
able. Dunham  v.  Seiberling,  £10 

2.  Gontractor  Exercising  Right  Acquired  Prior  to  Injunction,— When 
Jn;junction  Does  Not  Affect,— The  contractor's  right  to  enter  and 
drill  having  been  acquired  prior  to  the  granting  of  the  injunction, 
he  could  have  exercised  such  right,  of  his  own  accord,  during  the 
existence  of  the  injunction,  and  it  could  not  be  said  that  he  was 
acting  for  the  defendants  and  in  violation  of  the  order  of  in- 
junction, lb, 

8.  Liability  on  Injunction  Bond  to  Employer  for  Enjoining  Sen^ant. 
Cases  may  arise,  where  one's  servant  or  agent  is  enjoined  from 
prosecuting  the  business  of  his  employer,  in  which  the  emplover 
may  maindin  an  action  on  the  plaintiff's  undertaking;  but  that 
this  is  not  such  a  case,  see  opinion.  lb, 

INSOLVENCY. 

See  Sale,  2. 

INSTRUCTIONS  TO  JURY. 

See  AssioNMENT  of  Errobs,  2 ;  Damages,  7 ;  Highway,  1 ;  Insubancb, 

2;  Law  and  Fact,  1 ;  Malicious  Prosecution,  2 ;  Negliosmcb,  6; 

Sale,  6;  Telegraph  Company,  6. 

1.  Party  Complaining  of  Instruction  Oiveny  Substantially  Same  as  One 
Given  at  his  Bequest. — If  an  instruction  given  at  the  instance  of 
the  plaintiff  is  substantiallv  the  same  as  one  given  at  the  in- 
stance of  defendant,  defendant  can  not  be  heard  to  complain  of 
the  instruction  given  at  the  instance  of  plaintiff,  and  vice  versa. 

Lake  Shore,  etc.,  R.  W.  Co.  v.  Anthony,  126 

2.  Refusing  Instructions  Already  Given  in  Substance. — It  is  not  error 
to  refuse  instructions  substantially  covered  by  others  given.     lb, 

8.  Test  of  Correctness. — ^The  test  to  be  applied  in  determining  the 
correctness  of  an  instruction  is  not  whether  it  states  the  law 
correctly,  but  does  it  state  the  law  correctly  as  applied  to  the 
evidence  and  the  facts  under  the  issues. 

Hammond  v.  Bookwalter,  177 

4.  Assuming  a  Fact  in  Issue  to  he  Proven. — It  is  not  error,  in  in- 
structing the  jury,  to  assume  a  fact  as  proven,  as  to  which  the 
evidence  is  not  conflicting  and  is  undisputed. 

Roberts  v.  KendaU,  £69 

5.  Refusing,  When  Not  Error. — There  is  no  error  in  refusing  an  in- 
struction asked,  unless  it  accurately  and  correctly  states  the  law. 

Keller  v.  Reynolds,  S8S 

6.  Correct  as  Far  an  it  Goes. — Further  Instructions. — It  is  not  error  to 
give  an  instruction  which  is  correct  as  far  as  it  goes.  If  a  party 
desires  further  instructions  he  should  ask  for  them.  lb. 

7.  Rpfusnl. — Fart  Fotind  Not  to  Erixt. — It  is  not  error  to  refuse  an  in- 
struction where  the  fact,  the  legal  effect  of  which  it  purports  to 
determine,  was,  by  the  jury,  found  not  to  exist.  Ib» 
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8.  AppeUaie  Court  Practice, — Party  Complaining  of  His  Ovm  InMruc- 
tions. — A  party  can  not  complain  of  instructions  which  the  record 
shows  were  given  at  the  reqnest  of  the  partv  himself. 

American  Strawboard  Co,  v.  Foust,  4^1 

9.  How  Made  Part  of  Becord  in  Criminal  Case, — Appeal, — Cifiil  Prac- 
tice.— Before  instructions  in  a  criminal  case  will  be  reviewed  on 
appeal,  they  must  be  brought  into  the  record  by  bill  of  exceptions. 
Section  644,  R.  S.  1894,  providing  that  exception  may  be  written 
on  the  margin  and  dated  and  signed  by  the  judge,  has  reference 
alone  to  civil  practice.  Leeper  v.  iState,  637 

10.  Party  Desiring  Further  Instructions  Should  Ask  for  Them,— No 
Statement  in  Becord  that  it  Contains  All  Instructions  Given. — Where 
it  is  charged  as  error  that  "the  court  failed  to  charge  the  jury 
upon  all  matters  of  law  necessary  for  their  information,  as  re- 
quired by  law,"  such  assignment  is  unavailing  where  there  is  no 
statement  in  the  record,  and  nothing  to  indicate,  that  the  in- 
structions in  the  transcript  were  all  me  instructions  given  in  the 
cause ;  and  it  is  unavailing  for  the  further  reason  that  if  defendant 
desired  further  instructions  upon  any  subject,  he  should  have 
asked  for  them  at  the  proper  time  and  in  proper  manner.  I  b. 

INSURANCE. 
See  Arbitration. 

1.  CondtUan  Against  Future  Incumbrance,— Tasamice  oompanies 
have  the  ri^ht,  in  this  State,  to  protect  themselves,  by  their  con- 
tracts, against  all  breaches  of  conditions  against  future  incum- 
brance of  the  property  insured,  without  making  the  validity  of  the 
condition  depena  (in  each  individual  case)  upon  the  question  of 
fact  whether  the  incumbrance  actually  increased  the  risk. 

Milwaukee,  etc,^  Ins,  Co.  v.  Niewedde,  I45 

2.  Contract  of  Insurance,  How  Construed, — A  contract  of  insurance  is 
construed  most  strongly  against  the  insurer.  /  6. 

3.  Waiver. — Existing  and  Future  Incumbrances, — A  waiver  of  a  con- 
dition against  existing  incumbrances  does  not  operate  as  a  waiver 
of  a  condition  against  future  incumbrances.  I  b. 

4.  Knowledge  By  Insurer  of  Uses  and  Incidents  in  Conflict  with  Policy. 
— Defense, — ^The  rule  that  known  uses  or  incidents  of  the  risk 
(which  are  in  conflict  with  the  conditions  of  the  policy)  can  not 
be  used  to  defeat  a  recovery  after  a  loss  has  occurred,  has  refer- 
ence to  actual,  and  not  constructive,  knowledge.  /  b. 

6.  Equitable  Bight  of  Membership,  Though  not  Becognized  as  Member 
by  the  Officers. — K,  of  P. — Where  a  member  in  good  standing,  of 
the  first  and  second  classes  of  the  endowment  rank  of  the  Order 
of  Knights  of  Pythias  of  the  World,  requested  to  be  transferred 
to  the  fourth  endowment  class  (as  was  his  constitutional  right), 
and  did  all  required  of  him  to  enter  the  fourth  class,  and  was 
entitled  to  enter  the  same,  but  the  officers  of  the  order  wrong- 
fully and  arbitrarily  refused  him  admittance  into  such  class, 
equity,  on  the  death  of  the  insured,  and  in  an  action  by  the 
beneficiary,  will  regard  that  as  done  which  in  good  conscience 
ought  to  have  been  done,  and  will  grant  relief  as  though  it  had 
been  done.  In  such  case  one  may  be,  by  the  courts,  regarded  as 
entitled  to  the  rights  of  membership,  although  not  recognized  as 
such  by  the  officers.  Sourwine  v.  Supreme  Lodge,  etc.,  444. 

6.  Equitable  Belief. — In  such  case,  equity  will  grant  relief,  although 
the  insured  never  in  his  lifetime  compelled  the  transfer,  by  man- 
date, as  he  might  have  done.  lb. 
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7.  mien  Insurer  is  Estopped  to  Complain. — ^The  insurer,  in  such  case, 
is  in  no  position  to  complain  of  whatever  hardship,  if  any,  may 
arise  from  the  right  of  the  insured ;  for  the  insurer,  and  not  the 
insured,  is  responsible  therefor.  A  party  can  not  take  advantage 
of  his  own  wrong.  1 6. 

8.  Estoppel. — Acquiescence. — Tender.— Mandate, — ^The  insured  having 
fully  complied  with  the  rules  of  the  insurer,  he  can  not  be 
deemed  to  have  acquiesced  in  its  officer's  wrongful  conduct,  and 
to  have  abandoned  his  legal  and  equitable  rights  merely  because 
he  did  not  compel  the  transfer  or  make  a  formal  tender  of  fourth 
class  dues,  which  would  have  been  useless  in  the  face  of  defend- 
ant's continued  refusal  to  make  the  transfer.  lb, 

9.  Application  for.— Representations  and  Warranties^  What  Amounts  to, 
— ^The  question  and  answer,  in  an  application  for  fire  insurance: 
"Do  you  agree  to  keep  merchandise  and  cash  accounts?  Yes," 
refer  to  the  conduct  of  the  insured  in  the  future  on  the  subject  of 
book-keeping,  and  is  a  promissory  representation  and  not  a  war- 
ranty, when  not  specially  made  a  warranty  and  not  included  in 
the  general  stipulation  of  warranty,  at  close  of  application,  as 
follows:  ''And  the  said  applicant  hereby  warrants,  covenants 
and  agrees  to  and  with  said  company  that  the  foregoing  is  a  full 
and  true  exposition  of  all  the  facts  and  circumstances,  condi- 
tions, situation,  and  value  of,  and. title  to,  the  property  to  be  in- 
sured, and  is  offered  as  a  basis  of  the  insurance  requested  and  is 
made  a  special  wairanty,  the  same  as  if  written  on  the  face  of  the 
policy."  A  violation  of  such  representation,  when  not  shown  to 
be  material,  will  not  vitiate  the  policy. 

^tna  Ins.  Co.,  etc,  v.  Norman,  652 

10.  Answer  of  Increased  Bisk. — Mere  Conclusion. — An  answer  seeking 
to  avoid  the  policy  on  the  ground  of  increased  risk  is  insufficient 
where  the  only  averment  as  to  increased  risk  is  that  the  insured 
"caused  the  nsk  to  be  changed  from  hazard  to  extra  hazard," 
such  statement  being  not  an  averment  of  a  fact  that  the  risk 
was  increased,  but  a  mere  conclusion  of  the  pleader.  lb. 

11.  Increased  Bisk. — Sufficient  Averment.— Where  such  an  answer  con- 
tains the  averment  "that  by  reason  of  said  change  of  business  as 
aforesaid  [from  drug  business  to  unlicensed  saloon],  without 
knowledge  or  consent  of  the  defendant,  her  said  risk  became  and 
was  more  hazardous,"  the  fact  of  increased  hazard  is  sufficiently 
broad  to  constitute  a  defense  to  the  action.  lb. 

12.  Increased  Bisk. — Changing  Use  of  Drug  Store  to  Unlicensed  Saloon, 
Law  and  Fact. — ^The  parties  had  a  rieht  to  contract  against  a 
change  in  the  use  ana  occupation  of  the  premises  in  which  the 
goods  were  situated  when  insured,  and  the  court  can  not  judi- 
cially know  that  a  change  in  the  use  of  the  prendses  from  a  drug 
store  to  an  unlicensed  drinking  saloon  was  not  an  increase  of 
the  risk.    Such  question  is  one  of  fact.  lb, 

INTENT. 
See  Cbiminal  Law,  7. 

INTEREST. 
See  Railroad,  9. 

INTERROGATORIES  TO  JURY. 
See  Master  and  Servant,  9 ;  New  Trial,  7. 
1.   Calling  for  Facts  Which  Must  Necessarily  be  Answered  by  General 
Verdict.— It  is  not  error  to  refuse  to  submit  interrogatories  to  the 
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jury,  which  call  for  facts  which  must  necessarily  be  answered  by 
a  general  finding  or  verdict,  for  the  only  purpose  of  interrogatories 
is  to  test  the  correctness  of  the  general  verdict. 

McCullough,  Admr,,  v.  Martin,  165 

2.  What  Facts  May  Be  Elucidated  by,--'* Particular  Question  of  Fact,*' 
Meaning  of. — In  the  section  of  the  statute  requiring  the  court  to 
submit  interrogatories  to  the  jury,  to  be  answered  if  it  return  a 
general  verdict,  calling  for  particular  questions  of  fact,  by  * 'par- 
ticular Questions  of  fact/'  something  less  than  an  issue  in  the  case 
is  intended.  lb. 

3.  Interrogatory  Preliminary  to  Others, — When  Not  Excluded, — An  in- 
terrogatory preliminary  to  other  interrogatories  and  necessary  in 
order  to  form  a  basis  for  propounding  them  will  not  be  excluded, 
although  it  would  be  insufficient  if  not  standing  in  that  relation. 

lb. 

4.  Joint  Assignment  of  Error.— Where  the  refusals  to  submit  three  in- 
terrogatories are  assigned  jointly  as  a  cause  for  a  new  trial,  if 
either  of  such  interrogatories  are  improper  the  assignment  will 
be  unavailing.  lb. 

6.  Refusal  to  Submit,  When  Not  Reversible  Error. — A  refusal  to  sub- 
mit interrogatories  to  the  jury  will  not  amount  to  reversible  error 
where  it  does  not  appear  that  the  party  was  injured  thereby. 

Board,  etc.^  v.  Nichols,  S16, 

6.  When  Answers  to  Will  Prevail  Over  General  Verdict. — Before  an- 
swers to  interrogatories  will  be  held  to  override  the  general  ver- 
dict, there  must  oe  an  irreconcilable  conflict  between  them  and  the 
general  verdict.     Chicago,  etc.,  R.  R.  Co.  v.  Zimmerman,  Adma.,  6O4 

7.  Insufficiency  of  Answers  to  Overcome  General  Verdict. — Railroad. — 
Fire. — That  the  answers  to  interrogatories,  in  an  action  against  a 
railroad  company  for  damages  caused  by  fire  negligently  commu- 
nicated to  plaintiff's  property  by  defendant's  engines,  are  not  suf- 
ficient to  overcome  the  general  verdict,  see  opinion.  lb. 

8.  When  Error  to  Refuse.— Due  Bill. — Partnership. — In  an  action  on 
a  due  bill  payable  out  of  the  net  earnings  of  the  partnership  bus- 
iness, it  was  error  to  refuse  to  submit  interrogatories  as  to  the 
amount  of  the  receipts  of  the  firm  and  as  to  the  firm  expenses. 

Helton  V.  Wells,  606 

9.  When  Error  to  Refuse  to  Submit. — If  interrogatories  submitted  are 
in  proper  form,  and  are  submitted  at  the  proper  time,  and  are 
material  to  the  issues  involved,  and  have  not  been  covered  by  other 
interrogatories  submitted  by  the  court,  it  is  error  to  refuse  them 

10.  When  Will  Override  General  Verdict. — Answers  to  interrogatories 
override  the  general  verdict  only  where  both  can  not  stand,  and 
this  antagonism  must  be  apparent  on  the  face  of  the  record,  be- 
yond the  possibility  of  being  removed  by  any  evidence  legiti- 
mately admissible  under  the  issues,  before  the  court  can  direct 
judgment  in  favor  of  the  party  against  whom  a  general  verdict 
has  been  rendered. 

Louisville,  etc.,  R.  R.  Co.  v.  Cronbach,  Admr.,  966 

INTOXICATING  LIQUORS. 
See  Criminal  Law,  9,  10. 

ISSUES. 
See  Ambndmbnt  of  Pleading,  3;  Attachment;  Law  and  Fact,  1,  2; 
Pleading,  17;  Practice,  7;  Telegraph  Company,  1. 
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JUDGMENT. 
See  Appellate  Court  Practice,  9;  Damages,  1,  Pleading,  21  {Arrest 
of  Judgment);  Practice,  6;  Review  of  Judgment;  Replevin,!; 
Special  Verdict,  11;  Superior  CJourt,  1. 

1.  When  not  Affected  by  Technical  Error,— Appellate  Court  Practice. 
— A  jadgment  will  not  be  reversed  or  effected  by  reason  of  any 
error  or  defect  in  the  pleadines  or  proceedings  which  does  not 
aSect  the  substantial  rignts  of  uie  adverse  party. 

Herrod  v.  Smith,  21 

2.  By  Default, — Excusable  Neglect,  —  Settlement  and  Agreement  to 
Dismiss  Action.— ^  here  a  suit  on  account  was  brought  and  after- 
ward, on  the  7th  day  of  January,  189C,  a  settlement  was  effected 
between  plaintiff  and  defendant,  and  plaintiff  agreed  to  dismiss 
his  action  against  defendant,  and  relying  upon  such  settlement 
and  agreement  of  dismissal,  defendant  took  no  furtlier  notice  of 
plaintiff's  suit,  and  on  the  10th  day  of  January,  1890,  plaintiff 
caused  defendant  to  be  defaulted,  and  took  judgment  against  him, 
defendant  having  no  knowledge  of  his  default  or  the  rendition 
of  such  judgment  until  the  latter  part  of  December,  1890,  when 
he  immediately  instituted  suit  to  nave  the  same  set  aside ;  the 
defendant  had  a  rieht  to  believe  that  plaintiff  would  dismiss  his 
action,  and  not  only  was  his  failure  to  look  after  the  case  longer 
excusable  neglect,  but  the  failure  of  plaintiff  to  dismiss  his  action, 
and  having  defendant  defaulted,  was  a  fraud  against  defendant, 
and  the  default  and  judgment  should  be  set  aside. 

DaUin  v.  Mclvor,  160 

5.  By  Default, — Question  of  Excusable  Neglect,  How  Determined. — 
The  Question  of  excusable  neglect,  etc.,  for  which  relief  is  sought, 
may  be  heard  as  in  ordinary  proceedings.  lb. 

4.  Collateral  Attack,— Decree  to  Sell  DecedenVs  Land. — Exceptions  to 
Final  Report,— A  decree  to  sell  real  estate  to  pay  the  debts  of  a  d^ 
cedent  can  not  be  attacked  as  erroneous  by  one  a  party  to  it,  by 
filing  exceptions  to  the  final  report  of  such  decedent's  adminis- 
trator, and  such  a  decree  is  binding  upon  him,  however  erroneous, 
until  set  aside  in  a  direct  proceeding. 

First  Nat'l  Bunk,  etc.,  v.  Ilanna.,  Admr.,  940 

6.  Presumption  of  Jurisdiction.— The  \)resam\^i\on  is  that  a  court  of 
general  jurisdiction  had  jurisdiction  of  a  i>er8on  who  seeks  to  set 
aside  its  decree,  whether  such  decree  contains  a  recital  of  juris- 
dictional facts  or  not.  lb. 

6.  Alhgntion  to  Avoid,  Sufficiency.— Decree. — It  is  not  sufficient, in 
order  to  overcome  the  presumption  in  favor  of  the  jurisdiction  of 
a  court  of  general  jurisdiction  rendering  a  decree,  for  the  person 
who  seeks  to  avoid  its  consequences  to  merely  aver  that  he  had 
no  legal  notice  of  the  i)endency  of  the  action  in  which  it  was  ren- 
dered; but  such  pernon  must  alleg3  what,  if  anything,  is  shown 
by  the  record  in  relation  to  the  issue  and  service  of  process 
therein.  lb. 

7.  Overcoming  Recital  of  Notice,  Sufficiency  of  Averment, — Where  a 
judgment  shows,  upon  its  face,  that  the  party  seeking  to  avoid  it 
had  been  served  with  legal  notice,  an  averment  that  no  such 
notice  had  in  fact  been  served  is  not  sufficient  to  overcome  the 
recital  of  notice  in  the  record.  lb. 

8.  Motion  to  Modify,  When  Properly  Sustained. — Where,  in  an  ac- 
tion to  recover  the  purchase-price  of  an  article,  payable  in  install- 
ments, the  first  installment  only  being  due,  a  motion  to  modify 
the  judgment  by  reducing  the  amount  from  the  whole  purchase- 
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price  with  interest  to  the  amount  of  the  inatalhnent  dae  with  in- 
terest, was  properly  sustained.  Hunt  v.  Town  of  Markle,  3^6 

JUDICIAL  NOTICE. 
See  Insurance,  12. 

Searing  ChUd^  Profit  to  Parent, — ^The  court  can  not  take  judicial  notice 
that  there  is  no  financial  profit  in  bringing  up  to  manhood  a  child 
eleven  years  of  age.  Citizens*  iSt.  R,  W.  Co.  v.  Lowe,  47 

JURISDICTION. 
See  Fkdkbjll  Coubt;  Judgment,  5;  Justice  of  the  Peace. 
JURY. 
See  Practice,  9. 
JUSTICE  OF  THE  PEACE. 
See  Railroad,  12. 
Afnendment  of  Complaint  so  as  to  Oive  the  Justice  Jurisdiction, — Action 
for  Possession  of  Real  Estate. — Cases  Distinguished, — A  plaintiff  in 
an  action  before  a  justice  of  the  peace  for  the  possession  of  real 
estate  may,  by  leave  of  the  justice,  amend  his  complaint  so  as  to 
bring  the  case  within  the   justice's  jurisdiction.     Ooodwine  v. 
Barnett,  2  Ind.  App.  16,  and  Kiphart  v.  Brennemen,  26  Ind.  162, 
difitinguished.  Blair  v.  Porter,  £96 

LABORER'S  LIEN. 
See  Pleading,  4. 
LANDLORD  AND  TENANT. 

1.  Tenant  Holding  Over. — Tenancy  from  Year  to  Year. — ^The  mere  fact 
tbst  a  tenant  continues  to  hold  possession  of  the  premises  for 
more  than  one  year  after  the  expiration  of  his  lease,  does  not 
create  a  new  tenancy  from  year  to  year  under  the  statute. 

Chicago,  etc.,  R.  W.  Co.  v.  PerHns,  ISl 

2.  Tenant  Wrongfully  Holding  Over.— Notice  to  Vacate. — Possessory 
Action. — A  tenant  wrongfully  holding  over  after  expiration  of 
lease  is  not  entitled  to  notice  to  vacate  before  suit  for  possession. 

Ih. 

Z.   St^ffldency  of  Complaint  Against  Tenant  Holding  Over. — That  the 

complaint,  in  an  action  for  possession  against  a  tenant  holding 

over,  is  sufficient,  see  opinion.  lb. 

4.  Tenant  Holding  Ovcr^  When  Creates  a  Lease  for  Another  Term  of 
Equal  Duration. — If  a  lessee  for  a  certain  period  fixed  by  the 
lease  holds  over  such  period,  and  the  landlord  accepts  or  de- 
mands rent  for  the  holding  over  after  the  expiration  of  the 
original  lease,  the  holding  over,  with  such  implied  consent  of 
the  landlord,  creates  by  implication  a  new  lease  for  another  term 
of  equal  duration,  and  upon  the  same  conditions  as  the  original 
tenancv ;  but  this  rule  is  limited  to  cases  where  the  fixed  period 
of  the  lease  is  for  less  than  one  year.     Kleespies  v.  McKenzie,  404. 

5.  Holding  Oiier. — Tenancy  from  Year  to  Year. — Where  the  period  of 
the  tenancy  is  for  a  year  or  more,  such  holding  over  creates  a 
new  tenancy  from  year  to  year,  and  not  for  the  same  period  of 
duration  as  the  old  one.  76. 

%,  Lease,  When  not  Created  by  Parol  or  Implication. — A  lease  for 
more  than  three  years  can  not  be  created  by  parol  nor  arise  by 
implication  of  law.  lb, 

7.  Lease. — Nature  of, — Notice. — Where  there  was  a  lease  for  one  year, 
with  the  following  provision:     'This  agreement  to  run  as  long 
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as  (jr [the  lessor]  and  D [the  lessee]  agree,  but  when  thev 

,     do  not  agree,  G is  to  have  full  possession    *    *    at  once/' 

and  before  the  expiration  of  the  year  G gave  D notice 

that  he  could  not  hold  over,  such  notice  was  sufficient,  without 
regard  to  the  length  of  time  of  the  notice  before  the  year  expired, 
and  if  the  tenant  held  beyond  the  year,  without  a  new  lease 
having  been  made  to  him,  his  possession  was  unlawful,  and  no 
further  notice  was  necessary  before  bringing  action  for  posses- 
sion. Dunphy  V.  Ooodlanaer,  609 
LARCENY. 
See  Bailment,  1. 

LAW  AND  FACT. 

See  Fraud  ;  Insurance,  12 ;  Malicious  Prosecution,  1 ;  Master  and 

Servant,  19,  20;  Negligence,  4,  5,  10,  11;  Railroad,  12. 

1.  Issues, — How  Tried  or  Determined. — Instrxictions. — ^Where  the  court 
in  instruction  number  one  stated  the  issue  to  the  jury,  and  read 
the  complaint  and  answer  to  it,  and  in  instruction  number  two, 
"you  must  determine  the  issue  upon  and  under  the  evidence  pre- 
sented to  you  and  upon  the  instructions  of  the  court  as  to  the  law 
of  the  case,"  the  issue  spoken  of  in  the  latter  instruction  was  the 
issue  of  fact,  and  the  jury  were  not  misled  thereby. 

Lake  Shore,  etc,  R.  W.  Co.  v.  Anthony,  126 

2.  Issues, — How  Tried. — In  a  civil  case,  issues  of  law  must  1>b  de- 
termined by  the  court,  and  it  is  the  duty  of  the  jury  to  decide  is- 
sues of  fact  when  submitted  to  it  for  trial.  J6. 

LEASE. 
See  Landlord  and  Tenant,  6,  6,  7. 
LICENSE. 
See  Contract,  13 ;  Railroad,  20,  21,  22. 
LIENS. 
See  Incumbrance;    Laborer's  Lien;    Mechanic's  Lien;  Real  Es- 
tate, 4. 

1.  Priority  of. — Street  Assessment  Liens. —  The  Last  Shall  be  First  and 
the  First  Last, — Since  it  is  the  theory  of  the  law  that  every 
street  improvement  enhances  the  value  of  the  property  at  least 
to  the  extent  of  the  assessment  lien,  so  every  improvement  made 
increases  the  security  for  the  payment  of  assessments  previously 
made,  and,  therefore,  it  follows  that  the  last  assessment  for  such 
improvement  must  take  precedence,  as  a  lien,  over  those  previ- 
ously made.  Burke  v.  Lukens,  648 

2.  Priority  of. — Mechanics^  Lien. — Mortgage. — Estoppel  in  Pais. — 
Where  M.,  who  is  entitled  to  a  mechanic's  lien  against  the  prop- 
erty of  a  corporation,  informs  one  with  whom  the  corporation 
is  negotiating  a  loan  that  he  releases  all  claim  to  a  lien  on  said 
property,  on  the  faith  of  which  representation  such  person  makes 
the  loan  and  accepts  a  mortgage  on  the  property  as  security 
therefor,  in  the  belief  that  such  mortgage  was  the  first  and  prior 
lien  thereon,  and  M.  having  (with  full  knowledge  of  all  the  facts 
and  circumstances)  accepted  and  retained  a  part  of  the  money  so 
loaned,  he  is,  in  equity  and  good  conscience,  estopped  from  as- 
serting that  his  mechanics'  lien  (which  he  afterward  filed)  is 
superior  to  such  mortgage  lien.  Acker  v.  Mcusmanf  696 

LOST  PLEADING. 
See  Appellate  Court  Practice,  15. 
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MAINTENANCE. 

See  Contract,  14. 

MALICIOUS  PROSECUTION. 

1.  Probable  Cause. — Law  and  Fact. — In  an  action  for  malicioas  prose- 
cation,  it  is  for  the  jury  to  determine  wliether  pertain  facts  exist, 
but  whether  the  facts  proved  or  assumed  do  or  do  not  constitute 
probable  cause  is  a  question  of  law  which  it  is  the  duty  of  the 
court  to  decide.  Roberts  v.  Kendall^  269 

2.  Probable  Cause. — Instruction. —  Singling  Out  Only  Part  of  Facts 
Tending  to  Prove  Probable  Cause. — In  such  case,  it  was  error  for 
the  court  to  single  out  certain  facts  tending  to,  or  offered  for  the 
purpose  of,  showing  probable  cause,  and  upon  such  isolated  parts 
tell  the  jury  that  if  they  find  the  defendants  did  not  honestly  be- 
lieve, or  have  reason  to  believe,  it  to  be  true,  no  probable  cause 
existed  for  the  prosecution,  where  there  is  other  evidence  tend- 
ing to  prove  a  state  of  facts  which,  if  found  to  be  true,  would  con- 
stitute probable  cause.  lb, 

MALPRACTICE. 
Evidence. — Character  of  Physician  and  Surgeon. — In  an  action  against 
a  physician  for  malpractice,  evidence  of  good  character  as  a  phy- 
sician and  surgeon,  in  1893,  was  not  admissible  to  rebut  a  charge  of 
negligence  in  1886.  Smith  v.  Stumpy  369 

MANDAMUS. 
See  Insurance,  8. 

MARGINS. 

See  Contract,  2. 

MARRIAGE  CONTRACT. 

1.  Sufficiency  of  Evidence. — ^The  evidence,  to  sustain  the  validity  of 
a  marriage  contract,  must  show  that  it  is  binding  upon  both  the 
parties.  Eve  v.  Rogers ,  6SS 

2.  Evidence. — Decree  Granting  Plaintiff  Divorce. — In  such  case,  a  cer- 
tified copy  of  the  decree  granting  plaintiff  a  divorce  from  her 
husband,  is  competent  evidence.  /&. 

MARRIED  WOMAN. 
Recovery  for  Services  Rendered. — For  facts  and  circumstances  permit- 
ting a  married  woman  to  recover  for  services  rendered  while  a 
feme  covert,  see  opinion.  Wetzel,  Admr.,  v.  Kellar,  75 

MASTER  AND  SERVANT. 
See  Negligence,  10,  11. 

1.  Assumption  of  Risks. — A  person  entering  into  another's  service 
assumes  all  of  the  ordinary  and  usual  risks  incident  to  the  service 
to  be  performed.  Romona  Oolitic  Stone  Co,  v.  Tate,  67 

2.  Employing  Servant  to  Work  with  Defective  Machinery. — A  master 
may  engage  a  servant  to  work  with  defective  machinery,  tools 
and  appliances,  and  to  work  in  an  unsafe  place ;  and  if  the  serv- 
ant know  of  such  defective  appliances  and  unsafe  place,  he  is 
presumed  to  have  contracted  with  reference  to  them  in  his  employ- 
ment ;  and  if  injured  by  reason  thereof  he  can  not  recover  dam- 
ages for  injuries  from  his  employer.  lb, 

3.  Safe  Machinery  and  Place  to  Work. — Limitation  of  General  Rule. — 
The  rule  that  the  master  must  furnish  his  servant  reasonably  safe 
machinery,  tools  and  appliances  with  which  to  do  his  work,  and 
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a  reasonably  safe  place  in  which  to  do  it,  applies  only  where 
the  work  is  such  that  such  machinery  and  place  can  be  fornished 
for  the  work.  lb, 

4.  Hazardous  Work,  8ervanVa  Knowledge  of  Machinery ,  Presumption  of 
Knowledge  of  Bisk, — If  a  servant  contracts  to  perform  hazardous 
duties,  knowing  the  kind  of  machinery,  tools  and  appliances  with 
which  he  is  to  work  and  the  place  where  he  must  perform  such 
work,  he  is  presumed  to  know  the  dangers  incidental  to  the  work 
arising  from  causes  open  and  obvious,  the  dangerous  character 
of  which  cause  he  had  an  opportunity  to  observe  and  ascertain. 

6,  Duty  of  Servant  to  be  Watchful  for  Dangers.— A  servant  entering 
upon  the  performance  of  his  duties  is  bound  to  proceed  with  care 
and  observe  all  dangers  which  are  open  and  obvious.  He  can  not 
wait  to  be  informed  of  such  dan^rs,  but  he  must  ascertain  for  him- 
self the  probable  dangers  which  he  may  encounter  in  the  per- 
formance of  such  duties.  16. 

6.  Employment  as  Farm  Hand, — Rendering  Extra  Service  as  Nurse, — 
Extra  Compensation,— It  one  employed  as  a  farm  hand  for  $1  per 
day,  render  services  to  the  master  aa  a  nurse  (especially  during 
nights),  at  the  request  of  his  employer,  when  he  was  at  the  same 
time  during  the  day  performing  the  work  he  had  contracted  to 
do  as  a  farm  hand,  the  law  will  not  necessarily  and  conclusively 
imply  that  he  performed  the  extra  services  as  a  nurse  and  also 
his  usual  work  as  a  farm  hand  for  the  original  price  of  $1  per 
day.  Martin  v.  Prince,  £1S 

7.  Assumption  of  Risk  Incident  to  Service. — When  Rule  Does  Not  Ap- 
ply.— Where  the  gist  of  the  negligence,  on  the  part  of  the  master, 
complained  of,  is  the  failure  to  properly  instruct  an  inexperienced 
servant  as  to  the  use  and  operation  of  a  dangerous  machine  and 
the  working  of  and  about  the  same,  and  it  is  shown  that  proper 
instructions  were  not  given  the  servant,  and  that  he  was  without 
experience  in  such  employment,  of  which  the  master  had  knowl- 
edge, and  the  dangers  were  apparent  only  to  an  experienced  man, 
the  rule  that  the  servant  assumed  the  risk  incident  to  the  employ- 
ment does  not  apply.  American  Strawboard  Co,  v.  Foust,  4^1 

8.  Duty  of  Master  to  Instruct  Inexperienced  Servant,  —  General 
Warning  of  Danger. — Simply  warning  an  employe  of  danger  gen- 
erally does  not  excuse  the  master  from  pointing  out  the  pai^ 
ticular  danger  of  his  employment,  and  to  so  instruct  him  as  to 
enable  him  to  avoid  such  danger.  lb, 

9.  Interrogatories  to  Jury. — That  the  answers  to  interrogatories  are 
not  sufficient  to  overcome  the  general  verdict,  see  opinion.       lb, 

10.  Negligence. —  Vice-Principal. — Superintendent  of  Repair  Shops. — 
Where  one  of  the  duties  of  a  manager  and  superintendent  of 
car  repair  shops  was  to  examine  particularly  for  all  defects  in 
cars  and  to  mark  the  same  with  chalk,  so  that  each  defect  would 
be  noticeable  to  laborers  employed  thereon,  a  neglect  of  such 
foreman  to  mark  a  defect  which  he  might  have  discovered  on 
proper  inspection,  whereby  a  laborer  employed  to  repair  the  de- 
fects thus  indicated  was  injured  by  reason  of  the  unsafe  place 
caused  by  such  neglect,  the  duty  neglected  was  one  owing  from 
the  master  to  the  servant. 

Hammond,  G,  H.,  Co,  v.  Mason,  Admr,,  469 

11.  Assumed  Risks. — Employes  assume  all  the  ordinary,  obvious 
risks  incident  to  their  employment,  but  they  assome  no  extra- 
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ordinary  and  unknown  risks  caused  by  the  employer's  breach  of 
duty.  lb. 

12.  When  Knowledge  and  Want  of  Knowledge  Should  Be  Specifically 
Averred. — Safe  Place  and  Appliances. — Where  a  recovery  is  sought 
lor  the  master's  neglect  of  duty  with  reference  to  safe  place  or 
appliances,  knowledge  of  the  defect  by  the  master  and  want  of 
knowledge  by  the  servant  must  be  affirmatively  shown  by  the 
complaint;  knowledge  and  want  of  knowledge,  in  such  case, 
being  an  independent  element  of  liability  not  included  in  the 
general  averment  of  negligence  or  want  of  negligence. 

^  New  Kentucky  Coal  Co.  v.  Albania  Admx.^  497 

13.  Knowledge,  Actual  and  Constructive. — Allegations  as  to  knowledge 
include  not  only  actual  but  constructive  knowledge.  Ih. 

14.  Contributory  Negligence. — Personal  Injury, — City. — Street  CommiS' 
sioner. — ^The  fact  that  an  employe  of  a  city,  who  was  under  the 
direction  and  control  of  the  street  commissioner,  while  engaged 
at  work  (at  the  direction  of  such  commissioner)  near  a  bent  for 
a  bridge  (which  had  been  previously,  dangerously  and  negligently 
constructed  by  such  commissioner  and  other  employes)  put  his 
hand  against  such  bent,  in  ignorance  of  its  dangerous  condition, 
to  prevent  himself  from  falling,  and  was  injured  by  the  bent  fall- 
ing on  him,  does  not,  under  the  circumstances,  necessarily 
render  him  guilty  of  contributory  negligence. 

City  of  Lebanon  v.  McCoy,  500 

16.    Contributor^  Negligence. — Personal  Injury. — The  doing  of  an  act 

by  the  complaining  party,  which  causes  his  injury,  does  not 

constitute  contributory  negligence  unless  he  was  at  fault  in  doing 

such  act.  lb. 

16.  Assumption  of  Bisks. — Although  the  servant  impliedly  assumed  all 
the  ordinary  risks  incident  to  his  employment,  so  far  as  those 
risks  are  known  to  him,  or  could  have  oeen  discovered  in  the  ex- 
ercise of  due  care  by  him,  yet  the  court  can  not  say  that  he  as- 
sumed the  risk  in  this  case  in  taking  his  position  for  labor,  in 
compliance  with  the  commissioner's  direction,  near  such  bent,  in 
ignorance  of  its  dangerous  condition.  lb. 

17.  Assumption  of  Bisk. — Negligence  of  Fellow- Servant. — Notwithstand- 
ing the  unsafe  and  dan^rous  condition  of  the  bent  was  the  result 
of  the  negligence  of  his  fellow-servants,  the  fact  that  the  injured 
servant  was  at  such  place  and  performing  his  service  at' the 
command  of  the  commissioner,  prevents  the  rule  for  assumption 
of  risks  from  applying,  unless  the  danger  was  so  great  that  a  man 
of  ordinary  prudence  would  not  have  taken  it.  lb. 

18.  Direction  to  Perform  Particular  Act. — Confidence  in  Pnidence  of 
Master. — When  directed  to  do  the  act,  in  performance  of  which 
he  was  injured,  the  servant  had  the  right  to  assume  that  the 
street  commissioner,  with  his  superior  knowledge  of  the  facts, 
would  not  expose  him  to  unnecessary  peril.  lb. 

19.  Assumed  Bisk.— Law  and  Fact. — Obvious  Danger. — As  a  general 
rule,  when  the  danger  to  a  servant  in  the  prosecution  of  his  em- 
ployment is  open  and  obvious,  he  assumes  tlie  risk.  He  is  bound 
to  make  use  of  his  senses,  and  if  he  proceed  to  work  when  he 
knew  or  could  have  known  of  the  danger  by  using  his  senses,  he 
will  be  deemed  to  have  accepted  the  risk.  But  there  is  a  class 
of  cases  where  the  danger  is  obvious,  in  which  the  assumption 
of  the  risk  can  not  be  ruled  as  a  matter  of  law,  but  is  a  question 
for  the  jury,  viz. :  Where  the  servant  is  surrounded  by  extraord- 
inary circumstances  not  of  his  own  making,  or  where  his  atten- 
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tion  was  diverted  from  the  danger  by  great  or  more  important 
duties  to  his  master.  Baltimore,  etc.,  jR.  B,  Co.  v.  Leathern,  644 

20.  Assumed  Bisk. — Late  and  Fact. — Bailroad. — Brakeman. — Personal 
Injury. — Where  a  car  was  so  constructed  that  the  brake  staff  and 
wheel  projected  near  the  center  of  the  running  board,  of  which 
fact  the  brakeman  was  ignorant,  and  in  response  to  an  urgent 
call  to  loosen  brakes,  and  hurriedly  attempting  to  find  the 
brake  or  brakes  that  were  holding  the  train,  and  in  so  doing 
his  attention  was  diverted  from  a  danger  (the  brake  staff  and 
wheel  so  constructed)  which  might  otlierwise  have  been  ap- 
parent, and  is  injured  by  tripping  upon  the  same,  the  question 
of  assumed  risk  is  a  question  of  fact.  lb. 

21.  Ass^imed  Bisk. — Exigencies  of  Case.— In  such  case,  it  was  proper 
for  the  jury  to  take  into  consideration  all  the  exigencies  of  the 
occasion,  and  the  things  that  operated  most  strongly  on  the 
servant's  mind,  in  determining  whether  or  not  he  assumed  the 
risk.  1 6. 

MECHANIC'S  LIEN. 
See  Laborer's  Lien  ;  Lien,  2 ;  Pleading,  10. 

1.  Notice,  Materialman's,  Sufficiency. — The  mere  wording  of  a  ma- 
terialman's notice  of  an  intention  to  hold  a  mechanics'  lien  is 
of  little  importance  if  it  inform  the  owner  and  others  interested 
that  the  person  giving  it  claims  to  have  a  lien  on  the  property 
for  materials  furnished.  Clark  v.  Htiey,  224. 

2.  Materialman,  Loss  of  Claim,— Owner  Paying  Contractor  Before 
Notice  of  Claim. — A  materialman,  furnishing  the  contractor  ma- 
terials, does  not  lose  his  lien  by  the  mere  fact  that  the  owner  of 
the  propertv  paid  the  contractor  in  full  before  he  had  any  knowl- 
edge of  such  materialman's  claim.  lb, 

3.  Materialman  Looking  to  Contractor. — Loss  of  Lien. — A  materialman 
does  not  lose  his  right  to  a  lien,  though  he  furnish  the  materials 
primarily  on  the  credit  of  the  contractor  and  with  the  expecta- 
tion that  he  should  and  would  pay  for  them,  even  if  he  have  no 
intention,  at  the  time  he  furnishes  such  materials,  to  resort  to 
any  lien  he  might  otherwise  have.  lb. 

4.  Materialman's  Averments  and  Proof— The  material  man  need  not 
aver  nor  prove  that  he  furnished  the  materials  upon  the  credit  of 
the  building.  If  he  furnished  them  for  the  building  and  they  are 
used  in  it,  and  the  improvement  is  made  by  the  authority  and  di- 
rection of  the  owner,  the  right  to  the  lien  attaches.  lb, 

5.  Construction  of  Statute  Liberal. — The  statutes  relating  to  me- 
chanics' liens  are  construed  liberally  in  favor  of  the  mechanic 
and  materialman.  Jb, 

6.  Personal  Liability  of  Contractor  for  Materials. — A  contractor  who 
purchases  material  for  a  house  is  liable  to  the  materialman  for  its 
cost.  lb. 

7.  Finding  as  to  Time  of  Completion  of  Work. — Conflicting  Evidence, 
— Appellate  Court  Practice. — In  an  action  to  enforce  a  mechanics' 
lien,  where  the  court  has  found  that  the  work  was  completed 
at  a  certain  time,  the  appellate  tribunal  can  not  disturb  the  find- 
ing when  the  evidence  as  to  such  fact  is  conflicting. 

Alexandria  Bid.  Co.  v.  McHugh,  S8$ 

8.  Admissions  of  Contractor's  Son  and  Servant,  When  not  Binding, — 
Admissions  of  the  contractor's  son,  while  working  for  his  father, 
that  the  time  for  filing  hens  for  the  work  done  by  his  father  had 
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expired,  could  not  bind  the  father,  where  the  statements  were 
not  made  in  the  father's  presence  and  were  unauthorized  by  him. 

lb. 
9.  Qtisere, — Reviving  Right  of  Lien. — Laches. — After  the  contract  has 
once  been  completed,  and  the  statutory  limitation  begins  to  run, 
can  a  party  revive  an  expired  right  of  lien  which  he  has  lost  in  con- 
sequence of  laches,  by  performing  some  work  in  the  house,  such 
as  merely  patching  the  plastering  after  work  has  been  substan- 
tially completed?  /  b. 

10.  Complaint  Insufficient  to  Enforce  Lien,  Yet  Sufficient  as  Showing 
Indebtedness  by  Defendant  to  Plaintiff. — A  complaint,  although 
insufficient  to  enforce  a  mechanics'  lien,  for  failure  to  show  that 
the  materials  were  furnished  for  the  particular  building  under 
consideration,  will  be  good  as  against  a  demurrer  for  want  of 
facts  if  it  show  a  personal  obligation  or  indebtedness  by  the 
defendant  to  the  plaintiff,  for  the  material  furnished. 

Farrell  y.  Lafayette,  etc.,  Co.  S£6 

11.  Insufficiency  of  Evidence  to  Support  Finding. — That  the  evidence 
does  not  support  the  finding  that  the  materials  were  famished 
for  the  building  in  question,  see  opinion.  I  b. 

MERGER. 

See  Railroad,  8. 

MINOR. 

See  Criminal  Law,  9, 11. 

MISCONDUCT  OF  PARTY. 

1.  Boarding  Witnesses  at  Restaurant  of  a  Juror. — Where  a  party  to 
an  action  made  arrangements  to  board  all  his  witnesses  (fifteen 
or  twenty  in  number)  at  a  hotel  during  the  trial,  at  reduced  rates, 
under  which  arrangement  they  took  one  meal  (dinner),  and 
afterwards,  on  the  same  day,  and  before  the  next  meal,  the  jury 
having  been  empanelled  and  sworn  and  the  statements  of  the 
parties  made  to  the  jury,  plaintiff  took  his  witnesses  to  a  bakery 
and  restaurant  owned  and  operated  by  one  of  the  jurors,  and 
boarded  them  there  during  the  continuance  of  the  trial,  and  of 
such  fact  the  juror  had  knowledge;  it  appearing  that  plaintiff 
did  not  know,  when  he  first  went  to  the  restaurant,  tnat  the 
juror  was  the  owner  thereof  (but  whether  he  learned  such  fact 
before  he  made  arrangement  with  the  clerk,  or  person  in  charee, 
to  take  them  there,  is  not  shown), — the  circumstances  under 
which  plaintiff  took  his  witnesses  to  the  restaurant  of  the  juror 
throw  grave  suspicion  on  him,  notwithstanding  his  explanation 
(that  they  went  to  the  restaurant  because  of  the  crowded  condi- 
tion of  the  hotel)  seems  fair  and  reasonable,  it  not  clearly  ap- 
pearing that  plaintiff  did  not  know  the  juror  was  the  proprietor 
thereof  before  he  completed  arrangements  to  take  his  witnesses 
there.  Pittsburgh,  etc.,  R.  W.  Co.  v.  Welch,  4SS 

2.  Knowledge  of  Complaining  Party. — Reversible  Error. — But  because 
of  the  failure  to  show  that  the  complaining  party  did  not  have 
knowledge  of  such  conduct  before  the  close  of  the  trial,  such  con- 
duct does  not  amount  to  reversible  error.  lb. 

MISDEMEANOR. 

See  Criminal  Law,  6. 

MORTGAGE. 

See  Chattel  Mortqaoe  ;  Lien,  2 ;  Sale,  4. 
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MOTION  TO  MODIFY. 

See  Judgment,  8. 

MOTION  TO  STRIKE  OUT. 

See  Evidence,  1. 

MUNICIPAL  CORPORATION. 

See  Nuisance,  2. 

1.  Town. — Consent  of  Members  of  Board  to  Change  in  Street. — Consent 
of  members  of  a  town  board  to  a  change  in  a  street,  unless  given 
while  assembled  as  a  board,  can  not  be  regarded  as  the  act  of  the 
corporation.  Blue  v.  Briggs,  JOS 

2.  City, — Insufficiency  of  Complaint  for  Damages  Resulting  from  Defec- 
tive Sidewalk.— In  an  action  against  a  city  for  damages  for  in- 
juries sustained  by  plaintiff  stepping  into  a  "hole  and  broken 
place''  while  passing  on  along  the  sidewalk  in  said  city,  the  com- 
plaint is  insufficient  which  does  not  show  that  defendant  knew 
of  the  "hole  and  broken  place"  a  sufficient  length  of  time  prior 
to  the  accident  to  have  repaired  the  same  in  the  exercise  of 
reasonable  care;  nor  that  the  "hole  or  broken  place"  had  existed 
for  such  a  length  of  time  prior  to  the  accident  that  appellant,  in 
the  exercise  of  reasonable  care,  should  have  discovered  and  re- 
paired it.  City  ofHuntngton  v.  Burke,  ISS 

3.  Street. — Dedication. — Suit  for  Damages  for  Appropriation  of  Land, 
—Necessary  Allegation.— -Where  a  fair  construction  of  a  complaint 
is  that  plaintiff's  land  therein  described  was  appropriated  for  per- 
manent use  as  a  street,  a  recovery  of  damages  thereon  works  a 
dedication  of  the  land  to  the  city  for  street  purposes ;  and  in  such 
case  it  is  not  necessary  for  plaintiff  to  aver  a  willingness  to  con- 
vey the  land  described  before  he  could  recover  its  value. 

City  of  Huntington  v.  Kenower,  456 

4.  Sewer.— Void  Assessment.— Assessment  not  According  to  Ben^ts. — 
An  assessment  for  a  public  sewer  made  under  the  statute  for 
street  improvements,  and  placing  the  assessment  not  according 
to  the  benefits  received  but  according  to  the  lineal  measurement 
of  the  property  fronting  on  the  sewer,  is  void. 

Crawfordsville,  etc.,  A$sn,  v.  Clements,  464 

5.  Sewer. —  WTien  Property- Owner  not  Estopped.— Improvement  not 
Made  Under  Color  of  Statute.— A  property-owner  has  the  right  to 
assume  that  his  property  w^ill  be  assessed  for  improvements  at 
least  under  color  of  the  statute,  and  where  the  remedy  sought  is 
not  a  collateral  but  a  direct  proceeding  attacking  the  assessment, 
there  is  no  estoppel.  7  h 

NATURAL  GAS. 

See  Burden  op  Proof,  1,  2. 

NEGLIGENCE. 

See  Bailment,  2;  Contributory  Negligence;  Master  and  Servant, 

10,  17;    Pleading.    5;  Railroad,  16,  18,  19,  22,26,30;  Special 

Verdict,  9;  Street  Railroad,  1. 

1.  Pleading,  Sufficiency  .—Failure  to  Allege  Specific  Facts.— When  the 
complaint  characterizes  the  act  from  which 'the  injury  is  charged 
to  have  resulted  as  having  been  done  negligently,  it  is  suflScient 
for  demurrer  without  alleging  the  specific  fact  or  facts  constitut- 
ing the  negligent  act.  Citizens  St.  R.  W.  Co.  v.  Lowe,  47 

2.  Running  Car  Against  Wngon,  Sufficiency  of  Allegation.  — More 
Specific. — In  an  action  for  damages  occasioned  by  running  a  street 
railway  car  against  plaintiff's  wagon,  whereby  plaintiff  was  in- 
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jared,  the  complaint  is  sufficient  to  withstand  a  demurrer  if  it  be 
alleged  that  the  motorman  ** negligently  ran  said  car  against  the 
wagon."  If  the  defendant  desired  a  more  specific  allegation  on 
this  point  he  should  move  the  court  that  it  be  so  made.  lb, 

3.  Tort  Feasors,  When  Jointly  and  Severally  Liable,— Action  Against 
One  Toft  Feasor. — Damages  Not  Apportionable.— Parties.— Where 
two  separate  and  distinct  causes  unite  in  producing  an  injury 
and  it  is  impossible  to  apportion  the  damages  between  the  sepa- 
rate tort  feasors  each  tort  feasor  is  jointly  and  severally  liaole 
for  the  whole  injury,  nor  will  the  fact  that  the  plaintiff  has  in- 
stituted his  suit  against  one  tort  feasor  only,  avail  the  defendant 
in  defeating  a  recovery.  The  term  theory,  as  applied  to  plead- 
ings, defined.  South  Bend  Mfg.  Co.  v.  Liphart,  185 

4.  Lano  and  Fact. — ^The  question  of  negligence  should  generally  be 
left  to  the  jury,  for  it  is  only  in  exceptional  cases  that  it  is  a  mat- 
ter of  law.  Anderson  v.  Citizens^  St.  B.  B.  Co.,  194 

5.  As  a  Matter  of  Law. — Instruction,  What  Facts  Should  Enumerate. 
— ^If  an  instruction  undertake  to  declare  negligence  or  no  nejfli- 
gence  as  a  matter  of  law,  it  should  enumerate  all  the  facts  which 
may  have  had  some  relation  to  the  injury.  Ib^ 

6.  Defined. — Duty  to  Third  Person. — Actionable  negligence  consists 
in  the  breach  of  some  duty  owing  from  one  person  to  another, 
by  reason  of  which  such  person  was  injured.  A  duty  owed  to  a 
third  person  is  not  sufficient  to  enable  tne  injured  person  to  re- 
cover. Salem-Bedford  Stone  Co.  v.  O^Brien,  S17 

7.  Faculties  Must  he  Used. — Contributory  Negligence. — A  person  must 
exercise  his  ownfaculties  so  as  to  avoid  danger,  if  he  can  reasona- 
bly avoid  it;  and  the  failure  to  do  so,  if  it  contributes  proxi- 
mately to  the  injury,  will  prevent  the  injured  person  recovering 
damages  for  his  injuries.  lb. 

8.  Elements  of  Contributory  Negligence. — ^The  two  essential  elements 
of  contributory  negligence  are  want  of  ordinary  care  by  the 
plaintiff  and  a  casual  connection  between  such  want  of  care  and 
the  injury.  lb. 

9.  Ordinary  Care  Defined. — Ordinarv  care  is  that  depee  of  care  and 
foresight  which  a  discreet  and  cautious  individual  would,  or 
ought  to,  use  if  the  whole  risk  and  loss  were  to  be  his  own  exclu- 
sively, lb. 

10.  Law  and  Fact. — Master  and  Servant. — There  are  cases  in  which 
the  court  may  rule  as  a  matter  of  law  that  certain  appliances  and 
the  manner  of  their  construction  are  reasonably  safe  or  unsafe, 
and  that  the  master  is  or  is  not  negligent  in  providing  them ; 
and  between  these  two  extremes  there  is  a  large  number  of  in- 
stances in  which  negligence  or  want  of  negligence  of  the  master 
in  providing  given  appliances  is  a  question  for  the  jun^. 

Baltimore,  etc.,  R.  R.  Co.  v.  Leathers,  S44 

11.  Law  and  Fact. — Master  and  Servant. — ^ai7road.— Whether  or  not 
a  railroad  company  was  guilty  of  negligence  in  providing  a  car 
with  the  brake  staff  and  wheel  projecting  near  the  center  of  the 
running  board,  whereby  a  brakeman  was  injured,  is  a  question  for 
the  jury.  i6. 

NEW  TRIAL. 
See  Appellate  Court  Practice,  4 ;  Damages,  8 ;  Record. 
1.  No  Evidence  to  Support  Verdict.— The  court  will  not  weigh  the  evi- 
dence Mid  determine  which  side  has  a  preponderance,  when  there 
is  a  conflict  in  it ;  but  if  there  be  no  evidence  on  a  vital  point  it 
will  review  it  and  order  a  new  trial. 

Romona  Oolitic  Stone  Co.  v.  Tate,  67 
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2.  Relative  Duties  and  Powers  of  Trial  and  Appellate  Courts.— It  is  the 
duty  of  the  trial  judge,  if  satisfied  that  the  jury  was  not  author- 
ized to  draw  the  inference  which  resulted  in  their  verdict,  to 
grant  a  new  trial,  on  motion  made ;  but  in  the  Appellate  tJourt, 
although  the  court  may  entertain  grave  doubts  concerning  the 
correctness  of  the  jury*8  conclusion,  yet  it  can  not  disturb  the 
verdict  on  the  evidence  if  there  be  any  evidence  irf  the  record, 
however  slight  it  may  be,  fairly  tending  to  prove  the  facte  which 
the  jury  were  required  to  find  m  order  to  return  tho  verdict. 

Louisville,  etc.,  R,  W.  Co.  v.  Cook,  109 

3.  Newly  Discovered  Evidence. — Diligence.— A  motion  for  a  new  trial 
on  account  of  newly  discovered  evidence  is  insufficient,  which 
does  not  state  the  facts  constituting  diligence. 

Martin  v.  Prince^  21S 

4.  Newly  Discovered  Evidence. —  Diligence.  — Cumulative  Character. — 
In  amotion  for  a  new  trial  on  tho  ground  of  nowly  discovered 
evidence,  the  facts  constituting  diligence  must  be  stated,  and 
the  motion  will  not  be  granted  if  the  evidence  is  of  a  cumulative 
character.  Eddingfield  v.  State,  ex  rel..  Sit 

6.  Newly  Discovered  Evidence. — Diligence.  —  Cumulative  Evidence. — 
That  the  motion  for  new  trial  because  of  newly  discovered  evi- 
dence does  not  show  reasonable  diligence,  and  that  the  proposed 
evidence  is  merely  cumulative,  see  opinion.     Watts  v.  Moffett,  S99 

6.  Finding  Contrary  to  Evidence.— Promissory  NoU.—Set  Ojf.— That 
the  answer  of  set-off  to  an  action  on  a  promissory  note  wherein 
it  is  alleged  that  a  judgment  against  the  plaintiff's  assignor  was 
assigned  to  defendant  prior  to  the  assignment  of  the  note  to 
plaintiff,  is  sustained  by  the  evidence,  and  that  the  finding  for 
plaintiff  is  contrary  to  the  evidence,  see  opinion. 

Woods  V.  Dalrymple,  598 

7.  Answer  to  Interrogatory  to  Jury  not  Sustained  by  the  Evidence. — It 
is  not,  ordinarily,  sufficient  to  authorize  a  new  trial  to  show 
that  an  answer  to  an  interrogatory  consistent  with  the  general 
verdict  is  not  sustained  by  the  evidence. 

Pittsburgh,  etc.,  R.  W.  Co.  v.  Ives,  609 

NONRESIDENT. 
See  Action,  3. 

NOTICE. 
See  Appeal,  1;  Drainage,  3;  Judgment,  7;  Landlord  and  Tenant, 
2;    Mechanics'  Lien,   1,  2;    Pleading,  16;  Railroad,  31;  Re- 
plevin, 2;  Sale,  1;  Telegraph  Company,  2. 

NUISANCE. 
See  Pleading,  19. 

1 .  Several  Persans.^Joint  Liability.— If  the  acts  of  several  persons 
be  separate  and  distinct  as  to  time  and  place,  but  culminate  in 
producing  a  public  nuisance  which  injures  the  person  or  property 
of  another,  such  persons  are  jointly  and  severally  liable  to  the 
person  injured.  City  of  Valparaiso  v.  Moffitt,  960 

2.  Liability  of  a  Municipal  Corporation. — Liability  of  Individual 
who  Settles  With  Plaintiff.— A  municipal  corporation,  like  a  natural 
person,  is  liable  for  the  erection  and  maintenance  of  a  nuisance; 
and  it  can  not  escape  liability  on  the  around  that  a  natural  person 
also  liable  for  the  nuisance  has  settled  with  the  plaintiff  for  the 
damage  he  has  sustained.  lb. 
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8.  Continuing, — Recovery,  Judgment  no  bar, — ^Wbere  the  naisance  is 
continaed,  one  recovery  does  not  bar  sabseqaent  actions.         lb. 

OBSTRUCTION  OF  HIGHWAY. 

See  Railroad,  1. 

OPEN  AND  CLOSE. 

See  Burden  of  Proof,  1. 

OPINION  EVIDENCE. 

See  Damages,  6. 

PARENT  AND  CHILD. 

See  Railroad,  23. 

PARTIES. 

See  Appeal,  2 ;  Demurrer  ;  Drainage,  4 ;  Nbqligbncb,  3. 

PARTNERSHIP. 
See  Interrogatories  to  Jury,  8. 
Partnership  Creditor, — May  Proceed  in  First  Instance  Against  Deceased 
Partner's  Estate, ^-Decedent's  Individual  Debts  First  Paid.— A  part- 
nership creditor  is  not  bound  to  exhaast  the  assets  of  the  part- 
nership before  proceeding  against  the  individual  estate  of  a  de- 
ceased partner.  But  before  such  creditor  can  participate  with  the 
individual  creditors  in  the  individual  estate  of  the  deceased  part- 
ner the  decedent's  individual  debts  must  be  paid,  then  the  part- 
nership liabilities  may  be  satisfied  either  in  whole  or  in  part  out 
of  the  remaining  assets  of  the  estate  of  the  deceased  partner. 

Small  V.  Davts,  Exrs.,  635 
PAYMENT. 
See  Statute  of  Limitations,  6. 

1.  Note  or  Bill  Payable  in  Bank.—Ii^butting  Presumption  of  Payment. 
— Burden, — ^Taking  a  note  or  bill  of  exchange  payable  in  a  bank 
of  this  State  operates  prima  fade  as  the  payment  of  the  debt  for 
which  it  is  taken,  and  the  burden  is  upon  the  creditor  to  show 
that  it  was  not  so  received.  In  such  an  instance  the  presump- 
tion of  payment  may  be  rebutted  by  evidence  that  the  note  or 
bill  was  not  so  received.  Keck  v.  State,  ex  rel.,  119 

2.  Law  Making  Application. — Where  payment  is  made  on  a  general 
or  running  account,  without  having  been  applied  on  any  par- 
ticular item,  either  by  the  debtor  or  creditor,  the  law  makes  the 
application  by  applying  it  to  the  oldest  item.  lb. 

PAYMENT,  PARTIAL. 
See  Statute  op  Limitations,  4. 

PERSONAL  INJURY. 

See  Damages,  7 ;  Evidence,  4 ;  Master  and  Servant,  14,  15,  20 ; 
Street  Railroad,  1. 

PHYSICIAN. 
See  Malpractice. 
1.  Action  for  Services  Rendered. — Complaint  Must  Shou)  License  Pro- 
cured Previous  to  Bendition  of  Services.— In  an  action  by  a  phy- 
sician for  professional  services  rendered,  if  the  complaint  do  not 
allege  that  prior  to  the  rendition  of  the  services  plaintiff  had 

Vol.  12—47 
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procured  a  license  to  practice  as  such  physician  and  surgeon,  as 
provided  by  statute,  the  complaint  is  not  sufficient. 

Bedford  Belt  R.  W,  Co,  v.  McDotiaUi,  OJi 
2.  Complaint  for  /Services  Bendereijl. — Insufficiency  of.—Bailroad. — lu 
such  case»  the  action  being  against  a  railroad  company,  the  com- 
plaint is  insufficient  which  does  not  show  that  the  services  were 
rendere<l  for  workmen  of  defendant  injured  in  the  performance 
of  duty  or  for  persons  injured  by  its  trains.  lb. 

PLEADING. 
See  Amendment  of  Pleading,  1;  Answer;  Complaint;  Judgment, 6, 
7;   Landlord  and  Tenant,  3;   Lost  Pleading;  Practice,  3,  7; 
Reply. 

1.  Absence  of  Specific  Averment  of  Plaintiff* s  Compliance  with  Contract. 
— If  a  complaint  shows  that  the  plaintiff  did  everything,  in  a  suit 
on  a  written  contract,  he  had  agreed  to  do,  that  is  sufficient  to 
show  a  performance  on  his  part  without  a  general  averment  of 
such  performance.       '  McCloy  v.  Cox,  S7 

2.  Theory  of  Pleading,  Hoio  Determined. — Single  Fact  Overturning. — 
In  determining  the  theory  of  a  pleading  its  general  scope  and 
tenor  must  be  considered,  and  not  merely  fragmentary  statements ; 
and  although  a  single  fact  alleged  may  overthrow  a  pleading  on 
one  theory,  yet  it  may  be  insutlicient  to  overturn  it  on  another 
theory.  Romona  Oolitic  Stone  Co,  v.  Tate,  37 

3.  Theory y  How  Facts  Considered  in  Relation  Thereto. — Inconsistent 
Facts.— V^^hevi  the  theory  of  a  pleading  is  settled,any  fact  alleged 
that  is  pertinent  to  that  theory  may  be  considered  in  connection 
with  the  other  facts  pleaded  which  are  pertinent  to  such  theory, 
in  determining  the  sufficiency  of  the  facts  pleaded  to  constitute  a 
cau^e  of  action  or  defense ;  and  when  two  facts  are  pleaded,  both 
of  which  are  pertinent  to  the  theory  of  the  pleading,  and  one  is 
inconsistent  with  the  other,  that  one  which  is  strongest  against 
the  pleader  must  be  accepted  as  overcoming  that  one  most  favor- 
able to  him.  lb. 

4.  Complaint  to  Enforce  a  Laborer*s  Lien  Against  Railroad. — Sufficien- 
cy of. — A  complaint  in  an  action  to  enforce  a  laborer's  lien  agaimst 
a  railroad  for  labor  performed  is  sufficient  where  it  appears  that 
the  work  was  done  in  the  county  where  the  notice  of  lien  was 
filed ;  that  it  was  done  on  the  railroad  mentioned ;  that  the  work 
was  such  that  a  lien  can  be  held  therefor  under  the  statute ;  and 
that  the  work  was  such  as  was  provided  by  the  contract  to  be 
done ;  the  work  contracted  to  be  done  being  to  grub  and  clear  the 

right  of  way  and  grade  and  construct  the  roadl)ed. 

Dean  v.  Reynolds  <fc  Co.  97 

5.  Negligence  Necessarily  Implied. — If  an  act  averred  to  have  been 
done  is  of  such  a  character  as  that  under  the  circumstances  al- 
leged, it  was  necessarily  negligent,  it  will  be  so  regarded  by  the 
court,  although  it  be  not  designated  as  negligently  done. 

Blue  V.  Briggs,  105 

6.  Answer^  Sustaining  Demurrer  to. — Same  Facts  Provable  Under  Gen- 
eral Denial. — There  is  no  error  in  sustaining  a  demurrer  to  an 
answer  in  which  all  the  facts  averred  are  provable  onder  the  gen- 
eral denial,  which  is  pleaded.  J6 

7.  Answer  to  Entire  Complaint,  When  Insufficient. — Right  to  Recovery 
in  Part. — If  an  answer  attempt  to  answer  and  defeat  a  recoveij 
on  the  entire  complaint,  it  will  be  insufficient  on  demnrrer  if  it 
falls  short  of  such  purpose.  Board,  etc.,  v.  Woodring,  17S 
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8.  Ansver  Denying,  and  Confessing  and  Avoiding. — ^A  single  para- 
graph of  answer  can  not  perform  the  doable  function  of  both  de- 
nying and  confessing  and  avoiding  the  complaint.  Ih. 

9.  Complainiy  Sufficiency  of  on  Demurrer,  On  Appeal  When  Questioned 
for  First  Time.— Inference, — If  a  demurrer  oe  filed  to  a  com- 
plaint no  intendment  arises  and  every  material  fact  necessary 
to  the  statement  of  the  cause  of  action  must  be  alleged  or  the 
demurrer,  for  want  of  facts,  will  be  sustained;  but  when  the 
complaint  is  first  challenged  on  appeal  it  will  be  held  sufficient 
(by  reason  of  the  curative  effects  of  trie  verdict  and  the  inferences 
which  arise  in  favor  of  the  correctness  of  the  trial  court's 
rulings)  if  the  facts  alleged  are  sufficient  to  bar  another  action 
for  the  same  cause.  Clark  v.  Maxwell,  199 

10. ,  Complaint.  Sufficient  (w  to  Personal  Liability ^  Insufficient  as  to 
Mechanics  Lien. — If  a  complaint  state  facts  sufficient  to  entitle 
plaintiff  to  a  personal  judgment  against  defendant  it  will  be  suf- 
ficient, although  it  be  insufficient  as  to  the  foreclosure  of  a  me- 
chanics' lien  which  was  auxiliary  to  such  personal  liability.     1 6. 

11.  Sufficiency  of  Complaint. — Damages. — Defective  Bridge. — ^That  the 
complaint,  in  an  action  for  an  injury  sustained  by  reason  of  a 
defective  bridge,  is  sufficient,  see  opinion.  Board,  etc.,  v.  Nichols, 
139  Ind.  611,  adhered  to.  Board,  etc,,  v.  Nichols,  315 

12.  Complaint  Sufficient  as  Against  Demurrer,  if  it  Entitles  Plaintiff 
to  Some  Relief. — A  complaint  under  which  plaintiff  is  entitled  to 
some  relief  is  sufficient  to  withstand  a  demurrer  for  want  of 
facts,  even  though  the  facts  averred  do  not  authorize  all  the 
judgment  demanded  by  plaintiff.    FarreU  v.  Lafayette,  etc.,  Co,,  SS6 

13.  Covri^laint,  Sufficiency  when  Questioned  for  First  Time  on  Appeal, 
—Where  a  complaint  is  questioned  for  the  first  time  on  appeal, 
if  the  complaint  contain  enough  to  render  judgment  thereon  a 
complete  bar  to  another  action  for  the  same  cause,  it  will  be  suffi- 
cient. Toton  of  Markle  v.  Hunt,  S5S 

14.  Complaint  for  Damages  to  Land  for  Gravel  Taken  by  Road  Super^ 
visor. — ^Where  a  road  supervisor  has  taken  gravel  for  the  repair 
of  a  hiehway,  and  the  damages  to  the  land-owner  have  been 
fixed,  the  land-owner  need  allege  and  prove  nothing  more  than 
that  such  damages  have  not  been  paid. 

Clear  Creek  Tp,  v.  Rittger,  S56 
16.    Complaint  Entitling  Plaintiff  to  Some  Relief. — A  complaint  which 
entiues  plaintiff  to  any  relief  is  sufficient  to  withstand  a  de- 
murrer for  want  of  facts.  Keller  v.  Reynoids,  S8S 

16.  Exhibit,  Copy  of  Notice. — A  copy  of  a  notice  which  is  not  the 
foundation  of  the  action,  need  not  be  filed  with  the  complaint. 

lb, 

17.  Failure  to  Reply  to  Affirmative  Answer, — Issue. — ^A  failure  to  reply 
to  an  affirmative  paragraph  of.  answer  does  not  amount  to  a  con- 
fession of  the  facts  therein  pleaded.  Proceeding  to  trial  without 
a  reply,  in  such  case,  amounts  to  a  waiver  of  the  same,  and 
the  answer  will  be  taken  as  denied.  Helton  v.  Wells,  60S 

18.  Absence  of  Contributory  Negligence,  When  Sufficiently  Appears. — No 
General  Averment. — ^The  absence  of  the  averment  of  freedom  from 
contributory  negligence,  in  an  action  for  tort,  is  not  a  fatal  defect, 
where  it  app^rs  from  the  statement  of  the  facts  and  circumstances 
under  whicn  it  occurred,  that  the  plaintiff  was  without  contribu- 
tory fault  or  negligence.      Pittsburgh,  etc.,  R.  W.  Co.  v.  Welch,  4SS 

19.  BaHroad.— Damages. — Nuisance. — Malodorous  Freight. — Complaint. 
— More  must  be  shown  than  annoyance  and  injory  by  offensive 
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odors  from  either  standing  or  moving  cars  close  to  plaintiff's 
i>r'j:iiises  to  entitle  plaintiff  to  damages.  Abase  of  such  right  must 
be  made  to  appear,  i.  e.,  that  cars  loaded  with  malodorous  freight 
were  unlawfully  or  wrongfully  suffered  to  remain  near  plaintiff's 
premises  an  unreasonable  length  of  time.  lb. 

20.  Action  on  Replevin  Bond. — Bond  or  Copy  Should  be  Made  Part  of 
Complaint. — In  an  action  founded  on  a  replevin  bond,  the  original 
or  a  copy  of  the  bond  must  be  made  a  part  of  the  complaint,  or  it 
will  be  insufficient  on  demurrer.  Burtl  v.  LUUe,  567 

21.  Complaint  by  Heirs. — Arrest  of  Judgment. — Essential  Averments: 
No  Administration^  No  Debts  Owing  from  Estate. — Where  an  inde- 
pendent fact  essential  to  the  cause  of  action  is  omitted,  the  plead- 
ing will  be  bad  on  a  motion  in  arrest  of  judgment,  «.  g.,  where, 
in  an  action  by  heirs,  there  is  a  total  omission  to  state  that  no 
letters  of  administration  have  been  taken  out,  and  that  there  are 
no  debts  due  from  the  estate.  Lockhart  v.  Schlotterback,  68S 

POSSESSION. 
See  Rial  Estate,  7 ;  Statute  of  Fbavdb,  1,  2. 

PRACTICE. 
See  AxKNBMBNT  OF  Plbabino,  7;  Appkllatb  Court  PRAcncs;  !>• 

STBUCTIONS  TO  JURY,  9 ;   REVIEW  OF  JUOGMEMT,  2. 

1.  Reducing  Amount  of  Finding. — A  court  has  the  right  to  reduce  the 
amount  of  its  finding  before  judgment  rendered  thereon. 

McVloy  V.  Cox,  S7 

2.  Demurrer  to  Answer. — Assigning  the  Demurrer  to  Complaint  was 
Erroneously  Overruled. — Where  a  demurrer  addressed  to  an  an- 
swer has  been  overruled,  assigning  as  error  that  the  court  erred 
in  overruling  the  demurrer  to  the  complaint,  it  presents  no  ques- 
tion concerning  the  sufficiency  of  the  answer.    Nave  v.  Wilson,  S8 

3.  Absolute  Title  Averred.— Evidence  of  a  QftaliAed  7Y«/e.— -Under  an 
averment  of  an  absolute  title,  evidence  of  a  qualified  title  may  be 
shown.  Keck  v.  State,  ex  ret,  119 

4.  Leading  Question. — Discretion,— Reversible  Error. — Witness. — i?rt- 
dence. — Leading  questions  to  witnesses  are  largely  in  the  discre- 
tion of  the  trial  court,  and  will  not  amount  to  reversible  error 
except  in  clear  cases  of  abuse  of  discretion. 

Lake  Shore,  etc.,  R.  W.  Co.  v.  Anthony,  126 

5.  Amending  Exhibit^  Continuance. — ^The  court  may  permit  an  exhibit 
to  be  amended,  and  the  opposite  party,  upon  a  proper  showing, 
may  obtain  a  continuance  by  reason  of  the  amendment  having 
been  made.  Clark  v.  Huey,  ^4 

6.  Exhibits. — Judgment.— Th^  term  "written  instrument,"  such  as 
must  be  filed  with  a  pleading  when  the  action  is  founded  upon  it, 
does  not  include  a  judgment. 

First  Naei  Bank,  etc.,  v.  ffanna,  Admr.,  $40 

7.  Issues. — Pleading. — Theory  of  Case.  —Where  the  pjlaintiff  announ- 
ces to  the  court  and  jury  that  he  will  offer  no  evidence  except  as 
to  a  certain  paragraph  of  complaint,  there  is  no  error  in  the 
court's  disroi^rding  the  issues  made  upon  the  other  paragraphs 
and  submittinr;  the  case  upon  such  paragraph  and  the  answers 
thereto.  Crum  v.  Yundi,  SOS 

8.  Failure  to  Reply  to  Affirmative  Paragraph  of  Ansfver. — If  a  case  nro- 
ceeds  to  trial  with  an  affirmative  paragraph  of  answer  not  replied 
to,  the  right  to  a  reply  will  be  deemed  to  havo  been  waived  and 
the  cause  will  be  treated  as  though  the  answer  was  denied.      lb 
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9.  BUI  of  Exeeption$.— Motion  to  Hare  Jury  Betumed  for  Furth^  Df- 
liberations. — ^The  roling  of  the  trial  court,  in  lefosin^  to  require 
the  jury  to  return  to  the  jury  room  and  furtherconsider  upon  a 
verdict,  can  only  be  quest^ioned  on  appeal  by  bringing  the  motion 
and  the  court's  ruling  thereon  into  a  bill  of  exceptions. 

Town  of  Markie  v.  ITuiK,  S5S 

PREFERENCE  OF  CREDITORS. 

See  Debtob  and  Crkditor  ;  Sale,  4. 

PRESUMPTION. 

See  Appellate  Court  Practice,  3,  7;  County  Fair;  Judgment  6; 

Master  and  Servant,  4 ;  Payment,  1 ;  Railroad,  27. 

PRINCIPAL  AND  AGENT. 

See  Agency. 
PRINCIPAL  AND  SURETY. 
See  Statute  of  Limitations,  4. 

PROBABLE  CAUSE. 

See  Malicious  Prosecution,  1,  2. 

PROMISSORY  NOTE. 

See  Accord  and  Satisfaction  ;  New  Trial,  6 ;  Payment,  1 ;  Statute 

OF  Limitations,  4. 

PUBLIC  POLICY. 

See  Contract,  2. 

RAILROAD. 

See  Burden  of  Proof,  2;   Highway,  1,  2,  3;  Interrogatories  to 

Jury,  7;  Master  and  Servant,  20;  Negligence,  11;  Physician, 

2 ;  Pleading,  4, 19 ;  Street  Railroad  ;  Watercourse,  2. 

1.  Duty  to  Fence, — Obstructing  Highway. — A  railroad  company,  while 
authorized  by  law  to  construct  its  road  across  public  highways,  is 
not,  by  reason  of  its  duty  to  securely  fence  its  road,  justified  in 
building  a  fence  across  a  highway.  Blue  v.  Briggs,  105 

2.  Destination  of  Passenger.— Duty  of  Conductor  and  Brakeman  to  Pas- 
sengers.— Calling  Names  of  Stations. — The  conductor  of  a  train  who 
takes  up  a  passenger's  ticket  is  bound  to  take  notice  of  such  pas- 
senger's destination,  and  to  inform  him  when  he  arrives  there ; 
but  it  is  not  necessary  to  announce  the  names  of  intermediate 
stations.  The  officers  of  the  train  have  a  right  to  presume  that 
the  passenger  will  not  leave  the  train  until  he  reaches  his  destina- 
tion. The  conductor  is  not  bound  to  stay  in  the  car  at  the  inter- 
mediate stations ;  nor  is  a  brakeman  of  the  train  bound  to  know 
or  ascertain  what  such  passenger's  destination  is  unless  inquiry  is 
made  of  him  by  the  passenger  in  reference  thereto.  Unless  other- 
wise informed,  a  brakeman  has  the  right  to  presume,  when  a  pas- 
senger walks  out  on  a  platform  in  the  attitude  of  alighting,  that  he 
has  reached  his  destination.  If  inquirv  about  the  station  is  made 
of  the  brakeman,  he  must  give  correct  information. 

Louisville f  etc.j  R.  W.  Co.  v.  Cooh^  109 
8.  Passengers  Erroneously  Announcing  Name  of  Station,— Company  Not 
Bound  by.  — A  railway  company  is  not  bound  by  the  statements  of 
the  passengers  to  one  of  their  number,  erroneously  informing  him 
what  the  name  of  a  station  is  at  which  the  train  has  arrived.  lb, 
4.  Traveler  Approaching  Crossing. — Duty  to  StoPf  Looky  and  Listen. — 
The  law  does  not  require  a  traveler  upon  a  highway,  with  a  team. 
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in  all  instances,  in  approaching  a  railroad  crossing,  to  stop  and 
look  and  listen  for  an  approaching  train ;  nor  does  the  law  fix  any 
particular  point  or  distance  from  the  crossing  at  which  he  muat 
stop,  nor  that  he  must  stop  still  at  all. 

Lake  Shore,  etc,  R,  W.  Co,  v.  Anthony,  126 

6.   Traveler  at  Crossing . — Frightened  Horses, — Inevitable  Accident, — ^The 

fact  that  a  traveler  loses  control  of  his  team  at  a  railroad  crossing 

and  collides  with  an  approaching  train  does  not  necessarily  make 

the  accident  inevitable.  lb, 

6.  Damages  for  Injuries  to  Stock. — Sufficiency  of  Evidence  on  Demur- 
rer,— ^That  the  evidence  in  an  action  against  a  railroad  company 
for  damage  to  stock  by  reason  of  insufficient  cattle  guard,  is  suf- 
ficient on  demurrer,  see  opinion. 

Scheerer  v.  Chicago,  etc,,  22.  R.  Co,,  167 

7.  Parol  Contract  of  Shipment. — Damages  Under. — Subsequent  Written 
Contract. — Action  for  Damages. — Defense, — Where  a  railroad  com- 
pany receives  stock  for  shipment  under  a  parol  contract  to  carry 
them  to  a  certain  place,  and  the  stock  are  injured  by  reason  of  a 
defect  in  the  car,  the  railroad  company  is  liable  in  damages ;  and 
the  fact  that  the  parties,  after  the  injury  occurred,  entered  into 
a  written  contract  of  shipment,  would  not  destroy  the  right  to 
recover  damages  for  the  prior  breach  of  the  parol  contract,  unless 
there  was  an  express  provision  to  that  effect,  in  which  event  it 
would  devolve  upon  the  railroad  company  to  plead  such  provision 
in  defense.  Louisville,  etc.,  R,  W.  Co.  v.  Craycraft,  20S 

8.  Parol  Contract  of  Shipment, — RiaJU  of  Action  Accruing  Under. — 
When  Not  Merged. — Subsequent  Written  Contract. — ^The  parol  con- 
tract bavin ff  been  made  and  broken  before  the  written  contract 
was  made,  the  parol  contract  was  not  merged  in  such  a  sense  as 
to  destroy  the  right  of  action  accrued  thereunder.  /  b, 

9.  Damages  for  Stock  Killed  or  Injured. — Interest  From  Date  of  Injury 
Not  Allowable. — In  an  action  based  on  section  5312,  R.  S.  1894,  for 
damages  for  stock  killed  or  injured  by  the  locomotive  or  other 
carriages  run  on  such  road,  the  amount  of  recovery  is  limited 
by  section  5316,  R.  8.  1894,  to  the  value  of  the  animals  killed 
or  the  injury  done,  and  interest  can  not  be  recovered  on  the 
amount  of  the  damages  from  the  date  of  the  injury ;  for  the  stat- 
ute expressly  limits  judgment  to  "the  value  of  the  animal  or 
animals  killed.''  Both  the  right  and  the  remedy,  in  such  case, 
are  created  by  statute. 

New  York,  etc.,  R,  R.  Co.,  v.  Zumbaugh,  212 

10.  RighX  to  Drain  Surface  Water  Across  Right  of  Way. — Damages. — 
Sufficiency  of  Complaint. — In  an  action  against  a  railroad  company 
for  damages  resulting  from  removing  a  culvert,  without  plaint- 
iff's consent,  from  under  its  right  of  way,  and  obstructing  the  flow 
of  water  through  the  same,  and  causing  water  to'  back  upon 
plaintiff's  real  estate  and  flood  the  same  to  his  damage,  etc.,  the 
complaint  is  insufficient  for  failure  to  plead  any  facts  creating  the 
right  in  plaintiff  or  reserving  to  him  such  right  to  flow  the  water 
from  his  land  through  the  culvert  under  defendant's  roadbed. 

Lake  ErU,  etc.,  R,  R,  Co,  v.  Hilfiker  280, 

11.  Complaint  for  Damages  for  Injuries  to  Pasnenger  While  Alighting 
from  Train. —  Unsafe  Place. — ^That  the  complaint  is  sufficient  when 
the  gravamen  of  the  action  is  that  the  railway  company  failed  in 
its  duty  to  provide  the  plaintiff,  a  passenger,  with  a  reasonably 
safe  place  in  which  to  alight  from  the  car,  and  in  inducing  her  to 
alight  at  a  point  other  than  the  regular  station,  while  she  was 
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under  the  belief,  induced  by  the  defendant,  that  she  was  about  to 
alight  upon  the  platform  of  the  regular  station,  see  opinion. 

Louisville,  etc.,  R,  W.  Co,  v.  HoUappU,  SOI 

12.  Injury  to  Passenger  While  Alighting, — Contributory  Negligence, — 
Law  and  Fact. — Where  a  passenger,  on  arriving  at  her  destina- 
tion, went  upon  the  platform  of  the  car,  the  night  being  dark 
and  no  light  except  that  of  a  lantern  held  by  a  brakeman,  and  de- 
scended the  steps,  holding  to  the  railing,  when  the  brakeman  took 
hold  of  her  arm  and  said,  '*Now,  you  will  have  to  take  a  little 
jump,"  and  the  brakeman  overbalanced  her,  and  she  fell  down 
to  the  ground  (three  or  four  feet)  the  brakeman  falling  on  her, 
she  believing  at  the  time  she  attempted  to  alight  that  she  was  at 
the  depot  platform  and  did  not  know  otherwise  until  she  fell, — 
the  court  can  not  say,  as  a  matter  of  law,  under  such  circum- 
stances, that  she  was  guilty  of  contributory  negligence,  but  it  is 
a  question  for  the  jury.  Ih. 

13.  Judgment  Before  Justice  of  the  Peace  for  Injured  Stock. — Proceed- 
ings to  Reach  Money, — Sufficiency  of  Motion, — Any  person  obtain- 
ing a  judgment  before  a  Justice  of  the  peace  for  animal  or  ani- 
mals killed  or  injured  by  the  cars,  locomotives,  or  other  carriages 
of  a  railroad,  must,  in  order  to  take  advantage  of  the  remedy  af- 
forded him  by  section  6317,  R.  S.  1894,  aver  in  his  motion  that 
the  stock  was  killed  in  the  county  in  which  the  transcript  was 
filed,  and  that  the  judgment  has  been  entered  of  record  m  the 
clerk's  office  of  said  county.     Chicago,  etc.,  R.  W.  Co.  v.  Adams,  317 

14.  Statutory  Remedy. — ^The  remedy  in  such  case  is  purely  statutory, 
and  he  who  seeks  to  avail  himself  of  such  right  should  bring 
himself  within  the  statutory  provisions.  /  h. 

16.  Expelling  Passenger  from  Car. — Special  Verdict,  Finding  as  to  Er- 
pulsion. — In  an  action  for  damages  for  being  wrongfully  and 
forcibly  ejected  from  a  car  against  plaintiff's  will,  she  being  a 

Sassenger,  a  finding  that  the  ''porter  stopped  the  train  and  or- 
ered  her  [plaintiff]  to  get  off  the  train,  in  the  presence  and 
hearing  of  the  conductor  in  charge  of  the  train,  and  then  and 
there  forcibly  and  against  her  will  ejected  and  reniove^i  her 
from  the  car  and  train," — sufficiently  shows  that  the  passenger 
did  not  voluntarily  leave  tlie  train  at  such  point. 

Baltimore,  etc.,  R.  R.  Co.  v.  Worman,404 

16.  Negligence. — Fire  Escaping  From  Bight  of  Way. — Special  Verdict. 
— Theory  of  Complaint. — That  the  special  verdict  contains  suffi- 
cient facts  to  support  the  theory  of  the  complaint  that  the  injury 
complained  of  resulted  from  the  defendant's  (the  railroad  com- 
pany's) neeligence  in  permitting  fire  to  escape  from  its  right  of 
way  onto  pluin.tiff's  premises,  see  opinion. 

Cleveland,  etc.,  R.  W.  Co.  v.  IladUy,  610 

17.  Special  Finding. — Quantity  of  Comhuntible  Material  on  Right  of  Way. 
— A  finding  that  tiie  railroad  company  ha«l  allowed  large  ouaiiti- 
ties  of  dry  grass,  weeds  and  combustible  material  to  accumulate  on 
its  right  of  way  for  more  than  two  months  previous  to  the  time 
of  the  fire,  when  such  material  was  in  a  highly  inflammable  con- 
dition, in  suffirient  quantities  to  cover  the  rijrht  of  wav  from  with- 
in eight  feet  of  the  track  continuouftly  up  to  and  a/ljofning  plaint- 
iff's premises,  is  definite  enough  as  to  the  quantitv  of  su'-h  ma- 
terial. Ih. 

18.  Sp^rinl  Verdirt.-'Xegligenr^.—Fire  Ef"-npiug  From  Right  of  Way.-- 
The  fact  that  the  '*;fecial  findintr-  ".W'V^  that  defen'lant  was  negli- 
gent in  s^-tting  out  trie  fire  i«?  not  S'lffinent  to  vitiate  the  finding 
that  It  was  negli&**nt!y  ^nHftrf^il  Uj  eprea/l.  Ih, 
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19.  Fire  Escaping  From  Bight  of  Way. — Negligence, — It  is  not  neces- 
sary, to  constitate  negligence  in  suffering  the  fire  to  spread,  that 
defendant  should  have  been  present  or  had  notice  of  the  fire  and 
failed  to  do  any  thing  to  put  it  out.  It  was  the  negligence  of  de- 
fendant antecedent  to  the  fire  that  created  the  liability.  lb. 

20.  Permissive  Use  of  Bight  of  Way  as  a  Way  for  Foot  Passengers, — In- 
vitation,— Mere  sufferance  or  permissive  acquiescence  in  the  use 
of  the  tracks  and  right  of  way  as  a  way  for  foot  passengers  is  not 
sufiicient  to  constitute  an  invitation  to  one  to  enter  upon  such  right 
of  way  and  tracks.  Cleveland,  etc,,  B.  W,  Co,  v.  Adair,  669 

21.  Using  Track  as  Foot  Path. — The  acquiescence  or  permission  of  a 
railroad  company  in  the  use  of  its  tracks  as  a  foot  path  must  be 
construed  in  the  light  of  the  continuous  use  thereof  by  the  rail- 
road company.  lb, 

22.  Trespasser  or  Licensee, — Duty  to. — Bailroad  Track, — Negligence. — A 
railroad  company  owes  a  trespasser  or  mere  licensee  no  duty  to 
protect  him  from  its  negligence.  lb. 

23.  Action  by  Parent  for  Death  of  Child, — Demurrer  to  Evidence, — No 
Duty  Owing  by  Company  Disclosed, — In  an  action  by  the  father 
for  damages  for  the  alleged  negligent  killing  of  his  seven-year- 
old  son  by  being  run  against  by  the  tender  of  one  of  the  de- 
fendant's engines,  while  the  boy  was  walking  along  the  track  of 
the  railroad  company  at  a  place  where  there  was  no  highway  or 
street,  the  evidence  is  demurrable  where  it  does  not  disclose  any 
duty  owing  by  the  company  to  protect  the  boy  Irom  the  conse- 
quences of  its  negligence,  the  boy  being  a  trespasser,  or  at  least 
a  mere  licensee.  lb, 

24.  Duty  to  Keep  Premises  Safe. — Delivering  and  Beceiving  Freight, — A 
railroad  company,  which  is  a  common  carrier  of  goods,  and  by  its 
conduct  invites  or  induces  the  public  to  use  its  premises,  such  as 
depots  and  other  places  set  apart  for  receiving  and  discharging 
freight,  is  under  special  obligation  to  keep  such  premises  safe 
for  such  use  for  all  persons  coming  upon  the  premises  to  transact 
business  with  such  company,  and  among  those  who  are  entitled 
to  this  protection  are  such  persons  as  came  there  for  the  purpose 
of  delivering  or  receiving  freight,  who  are  entitled  to  protection 
from  approaching  trains.       Pittsburgh,  etc.,  B,  W.  Co.  v.  Ives,  60f 

25.  Evidence,  Customary  Manner  of  Operating  Oravel  Train, —  When  May 
Be  Shown, — Injured  Employe. — Negligence. — In  an  action  by  an  em- 
ploye on  a  gravel  train,  against  the  railroad  company,  for  damages 
sustained  while  in  the  performance  of  his  duty,  by  a  sudden  stop- 
page of  the  train  while  running  at  a  dangerous  rate  of  speed,  it 
was  error  to  refuse  to  allow  the  engineer  of  the  gravel  train  to  an- 
swer a  question  properly  put,  as  to  the  manner  of  handling  the 
ffravel  train  from  the  time  he  first  commenced  with  it,  in  April, 
down  to  and  including  the  6th  day  of  May  of  the  same  year,  the 
day  of  the  accident,  as  tending  to  show  whether  or  not  plaintiff 
assumed  the  risk  of  the  danger  which  caused  his  injury,  he  hav- 
ing been  employed  on  such  train  for  some  time  previous  to  the 

accident.  '  Lake  Shore,  etc.,  B.  W.  Co,  v.  Malcom,  612 

28.  Person  Entering  Upon  Track  in  Front  of  Engine  Beady  to  Move  at 
Any  Moment. — Failure  to  Look  and  Listen.— Contributory  Negli- 
gence,— Where  one  enters  upon  a  railroad  track  in  front  of  an  en- 
gine which  is  liable  to  move  at  any  moment,  and  walks  along  the 
track  in  front  of  it  for  a  distance  of  three  hundred  feet  or  more, 
and  neither  looks  nor  listens  to  see  whether  the  engine  is  mov- 
ing, and  is  struck  by  the  engine  when  he  might  have  avoided  the 
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accident  by  the  exercise  of  ordinary  care,  such  conduct  amounts 
to  contributory  negligence. 

LouuviUe,  etc,f  R,  R.  Co,  v.  Crunbach,  Admr.y  666 

27.  Walking  iti  Front  of  Moving  Train, — Prestimption  that  Such  Per- 
son Will  Leave  Track  in  Time  to  Avoid  Injury. — Contributory  Negli- 
gence,— Recovery, — When  a  person  is  walking  on  a  railroad  track 
in  front  of  an  approaching  train  the  servants  in  charge  of  the  train 
have  the  right  to  presume,  up  to  the  last  moment,  that  he  will 
step  off  the  track  in  time  to  avoid  injury,  where  it  is  possible  to 
do  so.  And  even  if  such  person  has  a  right  to  walk  on  the  track, 
the  right  of  the  company  in  running  its  trains  takes  precedence 
over  his,  and  he  must,  by  due  exercise  of  his  senses,  take  proper 
precaution  against  injurv,  or  failure  to  do  so  will  amount  to  con- 
tributory negligence  and  defeat  a  recovery,  regardless  of  defend- 
ant's negligence,  unless  the  injury  was  willfully  inflicted.         I  b 

28.  Liability  for  Stock  Injured  on  its  Tracks  by  Reason  of  Defective 
Fencing. — Stock  not  Struck  by  Locomotive  or  Cars. — Statute  Con- 
strued.— The  liability  of  a  railroad  company  for  stock  injured  or 
killed  on  its  tracks  by  reason  of  its  failure  to  properly  fence  the 
same,  is  limited  to  cases  where  the  stock  is  struck  by  a  locomo- 
tive or  cars.  Childers  v.  Louisville,  etc,,  R.  W.  Co.,  686 

29.  Communicating  Fire  to  Adjoining  Premises, — Hoto  Proven. — Defec- 
tive Appliances.— In  actions  against  railroad  companies  for  neg- 
ligently permitting  fire  to  escape  from  their  engines  on  to  ad- 
joining |)remises,  the  fact  as  to  how  the  fire  originated  must 
often  be  inferred  from  circumstances. 

Louisville,  etc.,  R.  W.  Co,  v.  McCorkle,  691 

30.  Negligence  Inferred  from  Circumstances.  —  Defective  Spark  Ar- 
resters.— Fire, — While  a  single  fire,  occasioned  by  the  emission 
of  sparks  from  an  engine,  may  not  be  sufficient  to  establish  the 
fact  that  the  spark  arrester  was  worn  and  defective,  yet  where 
a  locomotive  day  after  day  emits  fire,  igniting  adjacent  premises 
for  distances  of  60  to  150  feet  from  the  track,  the  jury  may  infer 
negligence  upon  the  part  of  the  company  with  respect  to  such 
appliances.  /  b. 

81.  Communicating  Fire.  —  Special  Finding.  —  Prima  Fade  Case. — 
Notice  of  Defect.— WheiT^  it  is  specially  found  that  the  spark  ar- 
rester was  worn  and  defective  and  contained  holes  through  which 
sparks  and  coals  of  fire  were  emitted  and  permitted  to  escape  to 
adjoining  premises,  where  they  ignited  the  grass,  and  the  fire 
then  spread  etc.,  a  prima  fade  case  of  negligence  is  made  against 
the  company,  and  it  is  not  necessary  that  the  finding  should 
show  affirmatively,  in  express  terms  that  defendant  h^A  actual 
knowledge  of  such  defects,  or  that  such  defects  had  existed  for 
such  a  length  of  time  as  to  charge  defendant  with  construrtive 
notice.  J  b. 

REAL  ESTATE. 

See  Agency,  9, 12;  Damages,  4;  Decedents'  Estates,  6;  Justice  of 
THE  Peace  ;  Statute  of  Frauds,  1 ;  Thial. 

1,  Action  Against  Tenant  for  Possession.— Argumentative  Denial. — In 
an  action  seeking  to  recover  real  estate  from  one  holding  as  a 
tenant,  answers,  in  effect,  that  defendant  was  in  possession  as 
owner,  and  not  as  tenant  (an  argumentative  denial  that  he  was 
in  possession  as  tenant),  are  sufficient  to  withstand  demurrer. 

Corbin  v.  Thompson,  611 

2.  Action  to  Recover  Possession  from  Tenant. — Evidence  of  Ownership 
by  Defendant. — In  an  action  to  recover  land  from  defendant  as 
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tenant,  the  defendant  may  testify  as  to  a  verbal  contract  of  sale  to 
him,  which  he  has  set  up  in  answer ;  and  other  witnesses  may  tes- 
tify as  to  statements  made  by  plaintiff  to  them  before  defendant 
went  into  possession,  that  he  had  sold  the  property  to  defendant, 
as  tending  to  prove  that  defendant  did  not  take  possession  as  ten- 
ant, lb, 

3.  Evidence  of  Written  Contract  Inconsistent  with  Verbal  Contract  of 
Purchase. — Striking  Out. — ^The  fact  that  subsequently  to  the  ver- 
bal contract  of  purchase  a  written  contract  was  entered  into  in  re- 
lation to  other  property  in  which  it  was  incidentally  stated  that 
certain  proceeds  should  be  applied  as  *'rent  of  a  house  now  occu- 
pied by  *  *  [defendant]  belonging  to  *  *  [plaintiff],"  was  not 
suflElcient  reason  to  require  the  court  to  strike  out  all  the  evidence 
in  relation  to  the  alleged  purchase  of  the  real  estate  by  defend- 
ant, lb. 

4.  Setoer  and  Street  Assessment  Liens  Paid  by  Purchaser  and  Holder 
of  Equitable  Title. —  When  Vendor  Liable  for  Beimbursementy  Wfien 
Not, — Where  real  estate  is  sold  and  the  purchase-price  is  to  be 
paid  in  ninety-six  monthly  installments,  a  deed  for  the  property 
to  be  made  to  the  vendee  when  seventv-five  of  such  installments 
have  been  paid,  and  in  the  event  of  failure  to  pay  the  installments 
as  the  same  mature,  the  previous  payments  to  be  retained  by  the 
vendor  as  rent,  and  the  vendee  to  forfeit  all  rights  to  the  prop- 
erty as  purchaser  thereof,  the  vendee  can  not  recover  from  the 
vendor  the  amount  of  sewer  and  street  assessments  paid  by  him 
to  protect  the  property,  and  assessed  against  the  property  after  the 
contract  of  sale,  unless  the  legal  title  should  fail  to  vest  in  the 
vendee  by  reason  of  his  failure  to  pay  the  installments  as  they 
mature,  in  which  event  the  vendor  would  receive  the  enhanced 
value  of  the  property  on  account  of  the  improvements  and  should 
reimburse  the  vendee  for  the  improvement  assessments  paid  by 
him.  Carey  v.  Oundlefinger,  645 

5.  Trespass.— Answer,  Rightful  Possession.^ Owner. — Remote  Grantee. 
— In  an  action  for  damages  for  trespass  to  real  estate  for  cutting 
and  carrying  away  clover  and  timotny  hay  growing  thereon,  an 
answer  was  sufficient  which  alleged  that  defendant  purchased  the 
growing  hay  from  the  owner  Of  the  land,  by  whom  he  was  put 
in  possession  thereof,  and  so  continued  until  it  was  cut  and  car- 
riea  off;  the  plaintiff  being  a  remote  grantee  of  the  owner  who 
sold  the  hay,  and  subsequent  to  the  sale.        Mowrey  v.  Davis,  681 

6.  Parol  Contract. — Sale  of  Growing  Hay. — Possession. — A  parol  con- 
tract for  the  sale  of  an  interest  in  real  estate  for  a  valuable  consid- 
eration may  be  validated  by  possession  taken  and  given  under  the 
contract.  i6. 

7.  Equity — Rightful  Possession.  —  Wrong-doer. — Equity  will  not  per- 
mit one  who  has  rightfully  gone  into  possession  as  purchaser  to 
be  transformed  into  a  trespasser  at  the  will  of  the  vendor  or  his 
privy.  Ih. 

RECORD. 

Appeal. — Affidavits  in  Support  of  Motion  for  New  Trial. — How  Made 
Part  o/— Affidavits  filed  in  support  of  a  motion  for  a  new  trial  and 
copied  into  the  transcript  by  the  clerk,  no  effort  having  been  made 
to  Dring  them  into  the  record  by  order  of  court  or  bill  of  excep- 
tions, are  not  properly  in  the  record.  Smith  v.  Stump,  359 
RECOVERY. 
See  Damages,  2, 3 ;  Married  Woman  ;  Nuisance,  3;  Special  Verdict, 

3,  4,  10,  11,  12;  Statute  of  Frauds,  2;  Watercourse,  2. 
Special   Finding. — Contributory    Negligence. — Where    the    facta    are 


INDEX.  747 

specially  found,  the  plaintiff  can  not  recover  in  an  action  for  tort, 
unless  the  fact  of  freedom  from  contributory  negligence  is  ex- 
pressly or  inferentially  found.  TroxU  v.  CUy  of  Elkhart,  S4S 

REIMBURSEMENT. 

See  Real  Estate,  4. 

REMEDY. 

See  Election  of  Remedies  ;  Railroad,  14. 

REMITTITUR. 

See  Appellate  Court  Practice,  9. 

REMOVAL  OF  CAUSES. 

See  Federal  Court. 

RENT. 

See  Decedents'  Estates,  7. 

REPLY. 

See  Pleading,  17 ;  Practice,  8 ;  Statute  op  Limitations,  2. 

REPLEVIN. 

1.  Unsatisfled  Judgment, —  When  not  a  Bar  to  Another  Action  for  Same 
Property  Against  Another  Defendant, —An  unsatisfied  judgment  in 
replevin  is  no  bar  to  another  suit  in  replevin  for  the  same  prop- 
erty against  another  defendant,  whether  the  second  defendant 
was  a  joint  trespasser  with  the  first  or  a  purchaser  from  him 
with  or  without  notice.  Ledbetter  v.  Embree,  617 

2.  Purchaser  Without  Notice. — Demand, — Second  Action  for  Same 
Property. — Before  a  second  or  subsequent  suit  can  be  maintained 
for  the  same  property  against  another  defendant  who  has  come 
into  possession  of  the  property  without  knowledge  of  plaintiff's 
claim,  a  demand  must  be  made  of  such  defendant  for  such  prop- 
erty. It), 

REPLEVIN  BOND. 

See  Pleading,  20. 

REPRESENTATIONS. 

See  Insurance,  9. 

RES  GESTAE. 

See  Evidence,  4. 

REVIEW  OF  JUDGMENT. 

1.  Order  to  Sell  DecedenVs  Real  Estate, — A  bill  to  review  an  order  to 
sell  real  estate  of  a  decedent  to  pay  his  debts  can  not  be  main- 
tained, for  such  order  is  only  an  interlocutory  order. 

First  NaVl  Bank,  etc.,  v.  Ilanna,  Admr.,  B40 

2.  When  Bill  Must  Be  Filed. — A  bill  for  review  of  a  judgment  must 
be  brought  within  one  year  from  the  date  of  the  rendition  of  the 
judgment.  /  6. 

ROAD   SUPERVISOR. 

See  Pleading,  14. 

RULES  AND  REGULATIONS. 

See  Telegraph  Company,  4,  5. 

SALE. 

See  Agency,  3;  Contract,  10,  12,  13;  Criminal  Law,  10,  11. 

1.  Induced  by  Fraud, —  Title. — Purchaser  of  Vendee,  in  Good  Faith, 
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Without  Notice,  —  Where  a  sale  of  goods  is  induced  by  fraad, 
the  title  to  the  property  remains  in  the  vendee,  until  the  vendor 
elects  to  rescind,  and  a  sale  by  the  vendee  for  value  to  a  third 
person  who  is  ignorant  of  the  fraud,  vests  a  good  title  in  the  latter 
even  against  the  original  vendor.  Levi  v.  Brat/f  9 

2.  Frattd. — Knowledge  by  Purchaser  of  His  Insolvency, —  Title. — Setting 
Aside  Sale, — The  fact  that  one  who  purchases  goods  may  know 
when  he  makes  the  purchase  that  his  debts  exceed  his  assets, 
does  not  of  itself  constitute  such  a  fraud  as  will  justify  the  setting 
aside  of  the  sale  at  the  instance  of  the  seller,  after  the  goods 
have  come  into  the  possession,  and  under  the  control,  of  the  pur- 
chaser ;  much  less  can  a  recovery  be  had  when  they  have  been 
purchased  and  passed  into  the  possession  of  an  innocent  third 
person.  lb. 

3.  Fraud  Sufficient  to  Set  Aside  a  Sale  of  Goods. — ^To  constitute  fraud 
sufficient  to  set  aside  a  sale  of  goods,  the  purchase  must  have 
been  perfected  through  some  artifice,  trick,  false  pretense,  mis- 
statement of  the  facts,  or  suppression  of  the  truth,  which  en- 
abled the  purchaser  to  obtain  possession  of  the  goods  without 
consideration,  he  intending,  at  the  time  of  the  purchase,  not  to 
pay  therefor.  76. 

4.  Hight  of  Purchaser  to  Sell  or  Mortgage  Goods. — Pr^erence  of 
Creditors,  —  Fraud. — Having  acquired  possession  of  the  goods, 
the  purchaser  may  make  any  honest  disposition  of  them  he  may 
see  fit.  He  may  sell  them  or  mortgage  them  in  whole  or  in  part 
to  secure  any  debt  which  he  may  owe,  and  in  so  doing  he  may 
prefer  one  creditor  to  another,  mortgage  the  goods  purchased 
from  one  to  pay  the  debt  of  another,  and  such  a  preference  is 
not  a  fraud  in  law,  even  though  the  purchaser  knows,  at  the 
time  he  sells  or  mortgages  the  goods,  that  he  is  in  failing  circum- 
stances and  contemplates  making  an  assignment.  /  b. 

6.  Damages  for  Breach  of  Contract. —  Vendor^s  THtle. — In  an  action 
for  a  breach  of  a  contract  for  sale  of  merchandise,  by  the  vendor, 
the  question  of  title  in  the  vendor  is  only  an  incidental  matter 
and  does  not  control  where  it  clearly  appears  that  the  vendor 
was  willing  and  able  to  deliver  the  merchandise. 

Rhea  V.  Crunk,  £S 

6.  PurcTiase  from  Sample. — Right  of  Purchaser  to  Return  When  Not 
Similar  to  Sample. — InstructioTis, —In  an  action  to  recover  the 
price  of  goods  sold  by  samples,  it  was  not  error  to  instruct  the 
jury  that  it  was  defendant's  duty,  upon  discovering  the  defects 
m  the  goods,  to  have  returned,  or  to  nave  offered  to  return,  them 
immediately,  and  that  unless  they  did  so  within  a  reasonable  time 
thereafter,  such  failure  to  so  do  was  a  waiver  of  the  right  to  return, 
unless  such  delay  was  agreed  to  by  the  vendor  or  his  authorized 
agent.  Ellinger  v.  Rawlings,  SS6 

7.  Unreasonable  Delay  in  Returning  Goods. — In  such  case,  an  instruc- 
tion that  delay  in  making  return  until  the  season  for  such  goods 
had  commenced  or  was  over  was  an  unreasonable  delay,  followed 
by  the  same  exception  as  above  set  out,  was  not  erroneous.       76. 

SALE,  CONDITIONAL. 
See  CoNTBACT,  4. 

SALE  ON  EXECUTION. 

See  Chattel  Mortgage  ;  Constable. 

SCHOOLTEACHER. 

See  Contract,  5,  6. 
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SET-OFF. 

See  New  Thial,  6. 

SEWER. 

See  Municipal  Corporation,  4,  5. 

SPECIAL  FINDING. 

See  Railroad,  17,  31 ;  Rkcovery  ;  Watbrcoursb,  2. 

SPECIAL  VERDICT. 
See  Alienating  Husbands  Affections,  1,  2,  3;  Railroad,  15, 16,  18. 

1.  Amount  of  Becovery,  Sufficiency  of  Finding. — A  special  verdict  that 
plaintiff  performed  the  services  saed  for  upon  an  agreement  that 
she  should  he  paid  therefor,  and  find  that  il  plaintiff  is  entitled 
to  recover,  $666  is  the  correct  amount,  is  a  sufficient  finding  as  to 
amount  of  recovery.  Wetzel^  Admr.,  v.  Kellar,  7S 

2.  Construction. — Intendment, — Essential  Facts, — A  special  verdict  ift 
to  he  construed  reasonably  and  fairly,  yet  it  must,  without  aid 
from  intendment  or  inference  other  than  those  necessarily  fol- 
lowing, contain  within  itself  all  those  facts  essential  to  establish 
the  case  before  judgment  can  be  rendered  upon  it  in  favor  of  him 
on  whom  rests  the  burden  of  proof. 

City  ofElwood  v.  Carpenter j  459^ 

3.  Insufficiency  of. — Action  for  Tort. — Becovery. — That  the  special  ver- 
dict in  an  action  for  tort,  for  failure  of  the  city  to  keep  a  certain 
one  of  its  streets  in  reasonably  safe  condition  for  travel,  is  not 
sufficient  to  entitle  plaintiff  to  recover  damages,  see  opinion.    lb, 

4.  Tort.—Due  Care  by  Plaintiff  Not  Sufficiently  Found.— Becovery, — 
City. — Where,  in  an  action  for  damages  caused  by  a  defective 
sidewalk,  the  plaintiff  admits  that  she  passed  over  the  same  place 
about  a  month  before  she  was  injured,  and  that  she  then  saw  the 
hole  which  afterwards  caused  her  injury,  and  knew  at  the  time  of 
the  accident  that  the  hole  was  there,  there  should  be,  in  order  to 
entitle  her  to  recover,  something  more  in  the  special  verdict  de- 
scriptive of  her  care  and  conduct  than  the  mere  fact  that  ''she 
was  walking  slowly."  City  of  BluffUm  v.  McAfee^  490 

5.  Inferential  Fact,  When  Not  Warranted. — Due  Care  by  Plaintiff. — 
Tort. — Under  the  circumstances  of  the  case,  the  inferential  fact 
that  she  '*was  passing  along  and  over  said  place  on  said  sidewalk 
and  crossing  with  due  care  and  caution/'  having  no  basis  in 
fact  except  that  ''she  was  walking  slowly,"  is  not  sufficient.     lb. 

6.  When  Inferential  Fact  of  Negligence  May  Be  Drawn  By  the  Court. — 
If  the  ultimate  facts  in  a  special  verdict  are  such  that  only  one  in- 
ference maj  be  drawn  from  them,  viz.,  negligence  or  no  negli- 
gence, the  ]ury  need  not  find  the  inferential  fact  of  negligence 
also,  and  the  court  will  determine,  as  a  matter  of  law,  from  the 
facts  found,  whether  there  was  or  was  not  negligence. 

Cleveland,  etc.,  B.  W,  Co.  v.  Hadley,  616 

7.  When  Inferential  Fact  of  Negligence  Must  Be  Drawn  By  the  Jury. — 
If,  however,  the  ultimate  facts  are  such  that  reasonable  men  of 
equal  intelligence  may  honestly  and  rationally  differ  as  to  the  in- 
ferences and  conclusions  to  be  drawn  from  such  facts,  it  is  for  the 
jury  to  determine  the  inferences  also ;  and,  in  such  cases,  these 
inferences  must  be  stated  in  the  verdict.  J  6. 

8.  Contributory  Negligence,  When  Freedom  From  Sufficiently  Found. — 
Inferential  Fact. — It  is  not  enough  for  the  jury  to  state  in  their  ver- 
dict, in  an  action  for  tort,  that  the  injury  was  received  by  the 
plaintiff  without  his  contributory  negligence.     The  verdict  must 
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state  some  fact  or  facts  from  which  the  inference  of  freedom  from 
contributory  fault  may  be  drawn,  either  by  the  court  or  jorv.  or 
both.  i". 

9.  UUimaU  Facts. ^Inference  of  Negligence  or  Want  of  Xegligemoe.^ 
Province  of  Court. — The  court  must  determine  whether  there  were 
such  ultimate  facts  found  as  authorized  the  jury  to  draw  the  in- 
ference of  negligence  or  want  of  contributory  negligence.  Ih. 

10.  Freedom  From  Contributory  Negligence.  —Becovery. — The  special 
verdict  must  affirmatively  establish  the  plaintiff's  freedom  from 
contributory  negligence,  as  well  as  the  defendant's  negligence, 
before  there  can  be  a  recovery.  Ih. 

11.  Insufficient  to  Support  Judgment. — Action  to  Becover  Purchase^ 
Money. — That  the  special  venlict,  in  an  action  to  recover  from 
an  a^nt  the  balance  of  purchase-price  of  land  after  paying  cer- 
tain indebtedness  therefrom,  is  too  indefinite  and  insufficient  to 
support  a  judgment  for  recovery,  see  opinion. 

Goben  V.  Fh%Uip$^  6S9 

12.  Demand. — Becovery.— The  defendant,  in  such  action,  was  not  in 
default  until  he  refused,  upon  demand,  to  account  to  plaintiff  for 
the  balance  remaining  in  his  hands.  lb. 

STATUTE  CONSTRUED. 
Bee  Cbiminal  Law,  5,  11 ;  Highway,  6,  6,  7 ;  Railroad,  28. 

STATUTE  OF  FRAUDS. 
See  Contract,  12. 

1.  Parol  Sale  of  Beat  Estate. ^Possession  by  Vendee.^Action  for  Ptar- 
chase-Price. ^In  an  action  for  the  purchase-price  of  real  estate, 
where  possession  taken  is  relied  upon  to  take  the  contract  out  of 
the  statute,  the  facts  are  insufficient  for  such  purpose  which  are, 
that  defendant  and  others,  in  pursuance  of  a  parol  agreement  to 
purchase  a  large  number  of  lots  from  an  improvement  company, 
at  $200  each,  to  be  taken  from  lands  thereafter  to  be  purchased 
and  platted,  the  mode  of  choice  of  lots  to  be  subsequently  de- 
termined ;  that  defendant  and  the  other  subscribers  for  lots  met 
and  determined  the  mode  of  choice  of  lots,  and  defendant  went 
upon  the  land,  inspected  the  lots,  and  went  upon  lot  No.  216 
and  selected  and  took  possession  of  the  same  as  his  choice,  and 
the  same  was  so  recorded  by  the  secretary  of  the  meeting  of  the 
subscribers,  and  it  was  withdrawn  from  the  list  for  the  remaining 
subscribers'  selections,  and  thereafter  the  plaintiff  or  its  grantors 
neither  had  or  exercised  nor  claimed  any  dominion  over  the 
same.  BameU  v.  Washington  Glass  Co.,  6Sl 

2.  Possession  by  Vendee. ^Becovery  of  Purchase-Price.— In  such  case, 
possession  was  not  taken  under  the  contract  nor  with  the  vendor's 
consent,  and  there  was  no  right  of  recovery  of  the  purchase  price. 

lb. 
STATUTE  OF  LIMITATIONS. 

1.  Defense  Must  Plead.— When  not  Necessary  to  Plead.— In  order  to 
avail  himself  of  the  statute  of  limitations  a  defendant  must  plead 
it,  unless  the  facts  alleged  in  the  complaint  show  affirmatively 
that  none  of  the  exceptions  exist  which  withhold  the  operation  of 
the  statute.  McNear  v.  Boberson,  87 

2.  Death  of  Payee.— Eighteen  Months*  Extension  of  Time  for  Payment. 
— Beply. — In  an  action  on  a  promissory  note  by  the  (administrator 
or)  heir  of  the  payee ;  and  the  statute  of  limitations  of  ten  years 
is  pleaded  as  a  defense ;  and  the  plaintiff  replies  that  a  new  prom- 
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ise  was  made  by  the  defendant,  he  mast  aver  in  such  reply  that 
the  payee  died  within  the  ten  years'  limitation,  and  that  the  suit 
was  brought  within  eighteen  months  from  his  death.  lb, 

3.  New  Promise,  Sufficiency,  Court  Determines. — Parol  Evidence, — Parol 
evidence  is  not  admissible  to  prove  a  new  promise  to  pay  a  debt 
barred  by  the  statute  of  limitations.  The  court  determines,  as  a 
matter  of  law,  whether  the  new  promise  is  sufficient  to  take  the 
debt  out  of  the  statute.  If  the  language  used  is  indefinite  or  un- 
certain, so  that  an  acknowledgment  or  promise  can  not  be  reason- 
ably inferred,  it  will  be  deemed  in8ufl[icient.  An  acknowledgment 
of  indebtedness  usually  carries  with  it  an  implied  promise  to  pay, 
unless  coupled  with  expressions  which  repel  the  presumption  of  a 
promise  or  an  intention  to  pay.  Ih, 

4.  Promissory  Note. — Partial  Payment  Without  Knowledge  of  Surety. — 
Bar  as  to  Swr^^/.— Partial  payments  made  by  the  principal  of  a 
note,  without  the  knowledge  of  the  surety,  do  not  operate  to  keep 
the  note  alive  as  to  the  surety,  and  the  note,  although  kept  alive 
as  to  the  principal,  may  be  barred  as  to  the  surety. 

Meitzler  v.  Todd,  SSI 
6.  Payment. — Principal  and  Interest. — Payment  of  principal  and  pay- 
ment of  interest  stand  on  the  same  footing  as  affecting  limitation 
of  action.  lb, 

STATUTORY  CONSTRUCTION. 
See  Mechanics*  Lien,  5. 

STREET  ASSESSMENTS. 
See  Lien,  1. 

STREET  RAILROAD. 
See  Negligence,  2. 

1.  Duty  to  Passengers  While  Alighting. — Negligence. — Personal  Injur}!. 
— Stopping  a  street  car  a  reasonable  time  for  passengers  to  alight 
is  not  sufficient.  It  is  the  duty  of  the  conductor,  or  those  in  charge, 
to  see  and  know  that  no  passenger  is  in  the  act  of  alighting  or  in 
a  dangerous  position  before  putting  the  car  in  motion  again.  And 
it  is  not  sufficient  to  excuse  negligence  to  show  that  the  car  was 
operated  in  the  usual  way.    Anderson  v.  Citizens^  St.  B.  R,  Co.  194 

2.  Duty  to  Passenger  While  Alighting. — Age  and  Physical  Condition  of 
Passenger. — ^It  is  the  duty  of  a  servant  in  charge  of  a  street  car  to 
take  into  consideration  the  age  and  physical  condition  of  a  pas- 
senger in  the  act  of  alighting.  lb. 

3.  Motorman,  When  Must  Stop  Car. — Frightened  Horse  and  Vehicle  on 
Track. — A  motorman  may  usually  presume,  when  he  sees  a  horse 
and  vehicle  approaching,  that  the  driver  will  not  attempt  to  cross 
the  track  in  front  of  the  moving  car  or  otherwise  come  so  near  as 
to  cause  a  collision ;  but  when  such  motorman  sees  that  the  horse 
is  frightened  and  the  vehicle  to  which  he  is  attached  in  front  of 
the  car  upon  the  same  track,  and  that  the  occupants  of  the  vehi- 
cle are  in  apparent  peril,  due  care  requires  that  the  car  be  stopped 
if  it  is  possiole  to  do  so.  Citizens'  St.  R.  W.  Co.  v.  Lowe,  47 

4.  Motorman  Seeing  Uncontrollable  Animal  on  Track. — Slackening 
Speed. — If  a  motorman  perceive  a  horse  attached  to  a  vehicle  on 
the  track  in  front  of  the  car  at  some  distance  is  uncontrollable, 
and  may  result  in  a  collision,  he  must  place  the  motive  power  of 
the  car  under  his  control  to  such  an  extent  that  the  car  can  be  eas- 
ily stopped  if  necessary.  lb. 
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STREET  SPRINKLING  ASSESSMENT. 

See  Demand,  2. 

STREETS  AND  ALLEYS. 

See  Highway,  2,  3;  Municipal  Corporation,  1,  3. 

SUPERIOR  COURT. 

1.  Beview  in  General  Term, — Buling  on  Demnrrer.^^udgment  Be- 
versed, — Where  there  are  several  affirmative  paragraphs  of  answer, 
to  all  of  which  demarrers  are  filed,  except  the  third,  which  are 
overruled,  and  plaintiff  electa  to  stand  by  his  demurrer  to  the 
first  and  second  paragraphs  of  answer,  and  appeals  from  the  judg- 
ment of  the  special  term  of  the  superior  court,  it  is  error  for  the 
general  term  to  reverse  the  judgment  simply  because  the  demurrer 
to  the  first  paragraph  of  answer  should  have  been  sustained. 

Island  Coal  Co,  v.  Wright,  64O 

2.  Special  Term.^Buling  on  Demurrer,— HamUese  Error, — In  view 
of  the  record,  the  overruling  of  the  demurrer  to  the  first  paragraph 
of  answer  was  harmless,  and  the  general  term  should  have  af- 
firmed the  judgment  of  the  special  term,  notwithstanding  such 
error.  lb, 

SURFACE  WATER. 
See  Railroad,  10 ;  Watercoursb,  1. 

TELEGRAPH  COMPANY. 

1.  Failure  to  Promptly  Deliver  Message, — Prima  Facie  Case  Against 
Company, — Defense, — Issues. — In  an  action  against  a  telegraph 
company  for  negligently  delaying  the  transmission  of  a  message, 
in  which  the  answer  sets  up  notice  to  the  sender  of  the  company's 
inability  to  promptly  send  the  message  on  account  of  a  prevailing 
storm  or  atmospneric  disturbances  which  prevented  the  use  of 
defendant's  wires,  to  which  a  reply  in  general  denial  was  filed, 
when  the  plaintiff  proved  the  delivery  of  the  message  for  trans- 
mission, and  the  failure  to  transmit  and  deliver  the  same  to  the 
sendee  within  the  time  required,  he  made  a  prima  fade  case 
against  the  telegraph  company. 

Western  Union  Tel,  Co,  v.  Bierhaus,  17 

2.  Failure  to  Promptly  Transmit  Message, — Defense, — Prevailing  Storm. 
— Notice.— In  such  case,  the  fact,  if  a  fact,  that  the  telegraph 
company  could  not  promptly  deliver  the  message  when  presented, 
on  account  of  a  prevailing  storm,  and  that  the  sender  nad  notice 
of  such  inability  of  the  company,  and  left  the  message  for  trans- 
mission with  such  knowledge,  are  matters  of  defense.  lb. 

3.  Special  Delivery  Charge,  When  Prepayment  Not  a  Prerequisite  to 
Duty  to  Deliver.— Frepsyment  of  a  special  delivery  charge  for  a 
telegram,  even  when  properly  chargeable,  is  not,  under  all  cir- 
cumstances, a  prereauisite  to  the  duty  to  deliver  the  message  in 
a  city  or  town,  the  duty  ordinarily  attaching  when  the  company 
receives  the  message  and  undertakes  its  transmission. 

Western  Union  Tel.  Co,  v.  Moore,  1S6 

4.  Bules  and  Begulations, — When  Binding,  When  Not.— Conditional  Con- 
tract of  Service,— Although  a  telegraph  company  has  the  right 
to  establish  proper  rules  and  regulations  for  the  transaction  of 
its  business  and  to  insert  in  its  contracts  for  service  proper  con- 
ditions and  stipulations,  yet  by  reason  of  the  quasi  public  char- 
acter of  such  corporations  and  the  public  duty  owing  from  them, 
such  rules  and  limitations  and  conditions  must  be  reasonable, 
and  they  will  not  be  permitted  to  stand  if  the  company  tiiereby 
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seekd  to  absolve  itself  from  some  legal  obligation  or  limit  a 
statutory  or  common  law  right.  lb, 

6.  Sules  and  Printed  Contract  Clauses. — Hoto  Construed. — Rules  and 
printed  contract  clauses  prepared  by  telegraph  companies  will  be 
construed  most  strongly  against  the  company.  lb. 

6.  Special  Charge  for  Delivery  Beyond  Free  Delivery  Limits. — Prepay- 
ment.— Guaranty. — Where  the  contract  for  service  is  that  for  de- 
livery beyond  the  free  delivery  limits  (which  are  not  specified) 
"a  special  charge  will  be  made  to  cover  such  delivery;"  pay- 
ment in  advance  or  a  satisfactory  guaranty  is  not  required,  the 
fair  inference  being  that  the  amount  of  the  charge  is  not  ascer- 
tainable until  the  service  is  performed,  and  is  a  special  charge 
dependent  upon  the  labor  required.  lb. 

TENDER. 

See  Insurance,  8. 

THEORY. 

See  Pleading,  2,  3;  Negligence  (Theory  d^ned)t  3;  Practice,  7; 

Railroad,  16. 

TITLE. 

See  Contract,  4;  Execution;  Practice  3;  Sale,  1,  2,  6. 

TORT. 

See  Action,  1,  2;  Agency,  8;  County,  3;  Contract,  13;  Damages,  1; 
Negligence,  3 ;  Special  Verdict,  3, 4,  5. 

TOWN. 
See  Highway,  4 ;  Municipal  Corporation,  1. 
TOWNSHIP  TRUSTEE. 
See  Contract,  5 ;  Drainage,  3. 
TRESPASS. 
See  Real  Estate,  5. 
TRI^L. 
See  Burden  of  Proof,  1. 
By  Jury. — Beat  Estate. — Purchase-Price — An  action  to  recover  the  bal- 
ance of  the  purchase-price  of  land,  is  triable  by  jury. 

Ooben  v.  Phillips,  6iS9 
TRUST. 

See  Arbitration. 

UNITED  STATES  COURT. 

See  Federal  Court. 

:    VENDOR  AND  VENDEE. 

See  Agency,  9,  12;  Sale. 

VERDICT. 

1.  Sufficiency  of  Evidence. — Bailroad. — Fire. — ^That  the  evidence  is 
sufficient  to  support  the  verdict  against  the  railroad  company  for 
damages  by  fire,  see  opinion. 

Chicago,  etc.,  R.  R.  Co.  v.  Zimmerman,  Admr.,  504 

2.  Sufficiency  of  Evidence. — ^That  the  evidence  is  sufficient  to  sustain 
the  verdict,' see  opinion.    Baltimore^  etc.,  R.  R.  Co.  v.  Leaihers,644 

3.  Contrary  to  Instructions. — Contrary  to  Law. — ^The  fact  that  the 

Vol.  12—48 
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verdict  is  contrary  to  the  instructions  of  the  court  does  not  nec- 
essarily render  it  contrary  to  law. 

Pittsburgh,  eic^  R,  W.  Co,  v.  Ivei,  60g 

VICE  PRINCIPAL. 
See  Mastbb  and  Sebyant,  10. 
WAIVER. 
See  Appeal  Bond;  Contract,  1 ;  Decedents'  Estates,  2 ;  Insubance, 

3,9. 

1.  AsstgnmerU  of  Error, — Failure  to  Argue, — Failure  to  argue  an  as- 
signment of  error  amounts  to  a  waiver  of  the  assignment. 

Town  of  Markle  v.  Hunt,  S5S 

2.  Assignments  of  Error, — Assignments  of  error  not  argued  will  be 
deemed  waived.  Willenhurg  v.  State,  ex  rel.,  4S2 

WATERCOURSE. 
See  Highway,  5 ;  Surface  Water. 

1.  Overflow  Water. — Surface  Water. — ^The  water  of  a  river  overflowing 
its  banks,  and  not  flowing  in  or  confined  to  any  particular  or 
permanent  way,  is  surface  water. 

New  York,  etc.,  R.  R.  Co.  v.  Speelman,  S7£ 

2.  Railroad,^^Overflow  WcUer,  —  Damages.  —  Special  Finding.  —  Re- 
covery,— ^That  the  special  findings,  in  an  action  against  a  rail- 
road company  by  a  land-owner  for  damages  for  obstructing  the 
natural  course  of  overflow  water  of  a  watercourse,  are  insufficient 
to  entitle  the  plaintiff  to  damages,  see  opinion.  lb, 

WILL. 

1.  Devisee  Asserting  Claims  Defeating  WUl.-^A  devisee  taking  under 
a  will  can  not  assert  a  claim  that  will  defeat  any  of  its  pro- 
visions, but  he  must  give  effect  to  all  of  them  and  perform  the 
burdens  attached  to  the  benefit. 

Snodgrass,  Admr.,  v.  Meeks,  Admr.,  70 

2.  Election  by  Wldovo,  Failure  to  Make, — Redemption. — If  a  widow 
do  not  elect  in  writing  to  reject  the  provisions  of  a  will  made 
by  her  husband  for  her  in  lieu  of  her  marital  rights,  it  will  be 
deemed  that  she  has  elected  to  take  under  the  will.  lb. 

3.  Parol  Proof  of  Contents. — ^The  contents  of  a  will  which  can  be 

S reduced,  can  not  be  shown  by  parol ;  and  to  allow  such  tes- 
monv  over  an  objection  is  sufficient  error  to  reverse  the  case  on 
appeal.  McNear  v.  Roberson,  87 

WITNESS. 

1.  Expert. — Basis  of  Opinion. — An  expert  witness,  in  giving  his 
opinion,  must  first  state  all  the  facts  upon  which  he  bases  his 
opinion.  Louisville,  etc.,  R.  W.  Co.  v.  Holsapple,  301 

2.  Nonexpert. — Opinion  as  to  Physical  Condition  or  Health. — A 
nonexpert  witness  may  give  an  opinion  as  to  the  health  or  phy- 
sical condition  of  another,  based  upon  facts  within  his  personal 
knowledge  first  stated.  lb. 
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